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[. INTRODUCTION

At first glance, the case of Tan-Andal v. Andal' seems ordinary enough. The
facts upon which the ruling of the Supreme Court was based are not so unique
as to set them apart from previous nullity petitions which have been pleaded
before the Supreme Court. Indeed, there have been cases where the factual
circumstances proven by petitioners to demonstrate their spouses’ total failure
to perform the essential marital obligations were far worse than in Tan-Andal,
but these cases failed to convince the Court that they successfully hurdled the
challenge posed by the strict requirements of psychological incapacity under
Article 36 of the Family Code.?

For instance, in both Republic v. Quintero-Hamano3 and Matudan v. Republic
of the Philippines, 4 the spouses, alleged to have been suffering from
psychological incapacity, were nowhere to be found as they had completely
abandoned their families. In Matudan, the wife left for work abroad and was
never heard of, which continued even after 23 years when the husband
decided to file a case for nullity under Article 36.5 In Quintero-Hamano, the
foreign spouse left for Japan a month after his marriage; and after two months,
he totally abandoned his wife and child.® He could not be located and thus,
even the summons could not be served on him.7 It was even established that,
on one occasion, he visited the Philippines but did not get in touch with his

wife and child.8

In both these cases, the focus of the decision was not on the seriousness of
the act of abandonment — its impact due to the length of time, the
arbitrariness, and the total abdication of marital and parental obligations and
responsibilities, but on the fact that the abandonment was not proven to be
rooted in a psychological illness — a feat which was attempted to be
established by a clinical psychologist in Matudan,® albeit she was discredited by

1. Rosanna L. Tan-Andal v. Mario Victor M. Andal, G.R. No. 196359, May 11,
2021, available at https://sc.judiciary.gov.ph/20821 (last accessed July 31, 2021).

2. The Family Code of the Philippines [FAMILY CODE], Executive Order No. 209,
art. 36 (1987).

Republic v. Quintero-Hamano, G.R. No. 149498, 428 SCRA 735 (2004).
Matudan v. Republic, G.R. No. 203284, 808 SCRA 480 (20106).

Id. at 483.

Quintero-Hamano, 428 SCRA at 737.

Id.

Quintero-Hamano, 428 SCRA at 739.

Matudan, 808 SCRA at 486.
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the Court since she understandably could not interview the wife who
abandoned her family because her whereabouts continued to be unknown. ™
Thus, the psychologist had to rely on the testimonies of the petitioner and his
child.™™ On the other hand, in Quintero-Hamano, the Court said that while the
abandonment of the husband “was doubtlessly irresponsible[,] it was never
alleged nor proven to be due to some kind of psychological illness” "2 and that
“[a]lthough, as a rule, there was no need for an actual medical examination, it
would have greatly helped respondent’s case had she presented evidence that
medically or clinically identified his illness. This could have been done through
an expert witness. This respondent did not do.”*3

The Court also held in both Matudan™ and Quintero-Hamano's that the
abandonment by their spouses only gave cause for legal separation.

[t is noteworthy to mention that in Tan-Andal, the ponente, Justice Marvic
Leonen, pointed out that since the Family Code took eftect in 1988, only 11
cases have been granted nullity of marriage by the Supreme Court under
Article 36.'° No doubt this was precipitated by the rulings of the Court in
Santos v. Court of Appeals, '7 the first case decided by the Court on
psychological incapacity; and in Republic v. Court of Appeals and Roridel
Olaviano Molina," which cemented the “guidelines in the interpretation and
application of Article 36 of the Family Code”!9 (Molina Guidelines). These
guidelines would eventually see the medicalization and “clinicalization” of
psychological incapacity in legal jurisprudence.

This Article will discuss the changes introduced by Tan-Andal to the
doctrinal guidelines on psychological incapacity, which were ordained in
Santos and further reified in Molina. It will show how the Court had
deconstructed the Molina Guidelines and eventually established the said
guidelines, which were ostensibly formulated to carry out the intent of the

10. Id. at 503.

11. Id.

12. Quintero-Hamano, 428 SCRA at 742.

13. Id. at 743.

14. Matudan, 808 SCRA at 486.

15. Quintero-Hamano, 428 SCRA at 743.

16. Tan-Andal, G.R. No. 196359, at 25.

17. Santos v. Court of Appeals, G.R. No. 112019, 240 SCRA 20 (1995).

18. Republic v. Court of Appeals, G.R. No. 108763, 268 SCRA 198 (1997)
[hereinafter Molina].

19. Id. at 202.
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framers of the Code Commission of the Family Code (Code Commission),
but produced the opposite (i.e., made this ground for nullity of marriage more
restrictive than liberalized). 2° It will further demonstrate that in using
deconstruction as an analytical tool, the Court has shown that sustaining the
indissolubility of marriages which are “patently ill-equipped due to psychic
causes inherent in the person of the spouses”2" undermines rather than upholds
the Constitutional mandate to protect the institution of marriage.

The Author will further show that while Tan-Andal created a new
paradigm in determining psychological incapacity and has brought its
requirements for nullity closer to the original intent of the Code Commission,
its interpretation of Article 36 is as much a “constructed purpose” as the Molina
Guidelines. Finally, the Article concludes that the Court, while relying on
original intent, had to simultaneously liberate itself from the same in the
process of redefining psychological incapacity, clothing it with a legal identity,
stripping oft the medical and clinical requirements, and re-conceptualizing this
ground as a purely legal construct.

While the word “deconstruct” is used here in its ordinary sense, i.e.,
breaking a concept into “separate parts ... to understand its meaning,”?? the
Article also partly draws from Jack M. Balkin’s “Deconstructive Practice and
Legal Theory,”23 where he endeavors to apply Jacques Derrida’s theory of
deconstruction as a tool for legal analysis. 24 Particularly, the Author
underscores the Court’s own analysis on how declaring marriages void ab initio
essentially reinforces rather than contravenes the constitutional mandate to
protect the institution of marriage and the family, and that conversely,
sustaining a non-functional one diminishes and weakens such mandate.

20. See Tan-Andal, G.R. No. 196359, at 28.

21. Id.
22. Cambridge Dictionary, Deconstruct, available at
https://dictionary.cambridge.org/us/dictionary/english/deconstruct (last

accessed July 31, 2021) [https://perma.cc/6DQG-3NNW].

23. Jack M. Balkin, Deconstructive Practice and Legal Theory, 96 YALE L.J. 743, 743
(1987).

24. Id.
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II. THE CASE OF TAN-ANDAL V. ANDAL

The factual background of Tan-Andal, as presented by the petitioner, are as
tollows:

A. The Facts of the Case

1. The Courtship

Rosanna L. Tan (Rosanna) and Mario Victor M. Andal (Mario) started their
courtship in 1995, when they reconnected after having known each other for
two decades.?S In April 1995, Mario arrived in the Philippines from Italy for
a two-month vacation from work.?® He courted Rosanna declaring that he
had been in love with her since they met in 1975.27 Rosanna eventually
became his girlfriend.?® He proposed marriage in June of 1995 and Rosanna
agreed to marry him in December of the same year.29

2. Before Marriage

Rosanna already noticed some things in Mario:

(1) he “would be unaccounted for a whole night or an entire day”’3°
and “would [ ] say that he was just working;”3!

(2) he “kept postponing his trip back to Italy”32 and “would either
say that he was with friends or was ‘preparing for his and
Rosanna’s future[;]’”33

(3) he informed Rosanna of his plan to blow up a ship of a
Taiwanese national to get back at this person for cheating on his
friend in a business deal;34

25. Tan-Andal, G.R. No. 196359, at 3.
26. Id.

27. Id.

28. Id.

29. Id.

30. Id.

31. Tan-Andal, G.R. No. 196359, at 3.
32. Id.

33. Id. at 3-4.

34. Id. at 4.
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(4) he left for Italy in July 1995 and promised to be back by
November for their December wedding; instead, he quit his job
and came back by September, barely two months after he left;3s

(s) he was always on a night out alone or with friends when he
came back from Italy;3¢

(6) he had difficulty handling his finances and his siblings would call
Rosanna and tell her of Mario’s incapability to support a
tamily;37 and

(7) he was “extremely irritable and moody[.]”38

By November 1995, Rosanna was already pregnant. 3 Eventually, Mario

and Rosanna married on 16 December 1995 in Makati City.4°

3. After the Wedding

Mario joined Rosanna in a construction firm, Design and Construction Matrix

(the company), which she set up before they wed. 4

During this time, Rosanna noticed that Mario was emotionally immature,

irresponsible, irritable, and psychologically imbalanced.4* He left their house
for days without telling Rosanna where he went. 43 Once home, he wouldn’t
go out and would sleep for days. 4 He “was also ‘hyper-active’ late at night.”45
He likewise admitted to using marijuana. 45 Although he promised to stop, he
never did.47

35S
36.
37
38.
39.
40.
41.
42.

43.
44.
45.
40.
47.

Id.

Id.

Tan-Andal, G.R. No. 196359, at 4.
Id.

Id.

Id.

Id. at 4-5.

Id. at 5 (The exact words used in the decision which were directly quoted from
the Petition filed by Rosanna are “emotional immaturity, irresponsibility,
irritability, and psychological imbalance.”).

Tan-Andal, G.R. No. 196359, at §.

Id.

Id. (The word “hyper-active” is a direct quote from the Petition).
Id.

Id.
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When Rosanna gave birth to Ma. Samantha on 27 July 1996, Mario left
Rosanna in the hospital and only returned in the evening to sleep.4® Once his
wife and daughter were discharged from the hospital, he believed someone
was out to attack him and hurt his daughter.4® He would hide Ma. Samantha
as a result.s°

4. Mario’s Financial Irresponsibility

Mario took out large cash advances from the company and would not inform
Rosanna.s" Thus, the company could not pay for the construction workers’
salaries.5? One day, an employee gave Rosanna a packet of shabu from Mario’s
office belongings.s3 When confronted, Mario admitted that he used drugs to
deal with the heavy work pressures. 4

Rosanna left Mario after she discovered he took numerous large cash
advances, bringing Ma. Samantha with her.35 Mario pleaded with her to
return, so she did.s¢

5. Mario’s Parental Irresponsibility

In October 1998, Rosanna eventually drove him out of their house when,
after Ma. Samantha had dengue fever and had to be confined, Mario was not
home and could not be accounted for.57 When he arrived at the hospital, he
was very paranoid and would prevent the nurses from attending to Ma.
Samantha.’® He likewise failed to take care of their daughter whenever she
vomited. 59

48. Id.

49. Tan-Andal, G.R. No. 196359, at §.
s0. Id.

s1. Id.

s2. Id.

s3. Id. at 6.

s4. Id.

ss. Tan-Andal, GR. No. 196359, at §.
s6. Id.

s7. Id. at 6.

58. Id.

59. Id.
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However, moved by Mario’s pleas, Rosanna eventually accepted him
back.% One time, Mario tried to take Ma. Samantha.®" When asked by
Rosanna, who had to rush home from work after being informed by the
child’s nanny that Mario asked one of the helpers to pack Ma. Samantha’s
belongings, Mario insisted he would just bring their daughter to Manila
Memorial Park. 2 Mario was furious and threatening when Rosanna
prohibited him from taking Ma. Samantha.% Thus, Rosanna had to call
Mario’s siblings for assistance.% At this time, Mario left their family home and
made purchases using his supplementary credit cards.’s When he came home,
Rosanna turned him away. Consequently, he became violent again,
threatening to destroy the door. He left before Rosanna’s parents and his
siblings could arrive.%

6. Mario’s Drug Use and First R ehabilitation

Days after this incident, on 29 November 1998, his siblings brought him to
the Medical City for detoxification, and he was committed for treatment for
14 days.%7 He was found positive for drug use.%® Despite the doctor’s orders
to commit him to a drug rehabilitation center for treatment, his siblings did
not comply.%9

Eventually, Rosanna had to close the company, and to earn a living, she
worked as an executive assistant at the GSIS Financial Center.7° At this time,
Rosanna, Mario, and their daughter, Ma. Samantha, were living in a duplex
apartment Rosanna had built on a lot donated by her aunt, Rita M. Tan.”!
The lot had earlier been donated on 25 August 1998.72

6o0. Id.

61. Tan-Andal, G.R. No. 196359, at 6.
62. Id.

63. Id.

64. Id.

6s. Id.

66. Id. at 7.

67. Tan-Andal, G.R. No. 196359, at 7.
68. Id.

69. Id.

70. Id.

71. Id.

72. Id.
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7. Exposing Their Daughter to His (Mario’s) Drug Use

When Rosanna, Mario, and Ma. Samantha moved into the duplex apartment,
it was still unfinished.”3 Mario caused the construction of a four-square meter
room at the back, allegedly as Ma. Samantha’s playroom.7 However, he used
this as his own room where he often stayed.7s

In July 1999, an electrician found Mario and Ma. Samantha inside the
small room, where Mario was using drugs.’® When Rosanna confronted
Mario about this, he became violent. Rosanna had to bring Ma. Samantha to
the next-door apartment where her parents lived to keep their daughter away
from her father. Mario only calmed down when the police arrived.”” When
he was searched, the police found packets of shabu on him.7® The police only
agreed to release him to his sister after Rosanna pleaded with them. Instead of
staying with his sister, Mario escaped.”?

8. Mario’s Relapse and Second R ehabilitation

Rosanna filed a petition before the RTC to “voluntarily commit Mario for
drug rehabilitation at the National Bureau of Investigation Treatment and
Rehabilitation Center, and, eventually, at the Seagulls Flight Foundation
(Seagulls).”80

Mario escaped from Seagulls on 14 February 2000.8" He went to Rosanna
and pleaded to take him back.%? When Rosanna took him in, he relapsed into
his drug use and held no gainful employment to support his family.33

From June to August 2000, Ma. Samantha was frequently sick, and it was
Rosanna’s parents and her siblings who helped pay for the child’s medical

73. Tan-Andal, G.R. No. 196359, at 7.
74. Id. at 7-8.

7s. Id. at 8.

76. Id.

77. Id.

78. Id.

79. Tan-Andal, G.R. No. 196359, at 8.
8o. Id.

81. Id. atg.

82. Id.

83. Id.
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bills.34 Mario was of no help.8s He would prevent the nanny from giving Ma.
Samantha her medicine.® He was also irrational when he called Rosanna a
thief for insisting that they bring Ma. Samantha to the hospital only on the
following day.’7 Police officers arrived after calls were made by concerned
neighbors who heard Mario shouting, “Magnanakaw! Magnanakaw!” 88

9. The Spouses’ Final Separation

The police took Mario, and Ma. Samantha was brought to her grandparents’
house next-door.89 Mario was recommitted to Seagulls and remained there
until 24 December 2000.9° Since his release a day before Christmas in the year
2000, Rosanna and Mario had already separated and had not lived together as
a family.9' Mario also did not give any support to his wife and their daughter.92

Mario filed a Petition for custody of Ma. Samantha on 18 December 2001
before the RTC.93 Almost two years later, on 6 August 2003, Rosanna filed a
Petition for declaration of nullity of the parties’ marriage, claiming Mario was
psychologically incapacitated to comply with his essential marital obligations. %4

10. Mario’s Version

Mario countered that Rosanna was the one “who was psychologically
incapacitated to comply with her essential marital obligations.”95

84. Id.

85. Tan-Andal, G.R. No. 196359, at 9.
86. Id.

87. Id.

88. Id.

89. Id.

9o. Id. at 10.

91. Tan-Andal, G.R. No. 196359, at 10.
92. Id.

93. Id. at 2.

94. Id. at 2-3.

9s5. Id. at 11-12.
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He worked abroad and returned to the Philippines in April 1995.9° Here,
he met Rosanna, his childhood friend.®7 He went back to Italy in August 1995
to work but resigned because he planned to move to Canada.%®

He returned to the Philippines in September 1995, and Rosanna told him
she was already pregnant.9? To stop her from undergoing an abortion, he
proposed marriage to her.™ A few months later, on 16 December 1995, they
got married.'°!

By January 1996, they were already fighting, and Rosanna was physically
violent to him. 2 He “would leave the house to keep his cool.” %3 Even when
their daughter was born, Rosanna remained violent.'+ She not only hurt
herself, but also inflicted corporal punishment on their young daughter.'°s

Mario likewise belied Rosanna’s claim that he did not support the
family.°¢ Instead, it was through his efforts, as operations manager of Design
and Construction Matrix, that they were able to pay their business loan and
saved money for the construction of their conjugal home. 7

He insisted he was a good father to their daughter and took care of her
when she was sick.’°® He also claimed that he only slept out when he and
Rosanna had a big fight. 1%

When the family moved to the semi-finished duplex apartment, Mario
had the small four-square meter room constructed to protect their daughter

96. Id. at 12.

97. Tan-Andal, G.R. No. 196359, at 12.
98. Id.

99. Id.

100. Id.

101. Id.

102. Id.

103. Tan-Andal, G.R. No. 196359, at 12.
104. Id.

105. Id.

106. Id.

107.1d. at 12-13.

108.1Id. at 13.

109. Tan-Andal, G.R. No. 196359, at 13.
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from the dust and debris.’™© He said he was never a threat to his family."'* His
commitment to the Medical City and his rehabilitation in Seagulls were both
voluntary.’™ He claimed it was Rosanna who remained violent towards him
and would drive him out of their house.’’3 Moreover, her parents, who lived
next-door, always “intrud|ed] into their marital life.”"'4 For these reasons, it
was Rosanna who was psychologically incapacitated with her essential marital
obligations. 'S

B. The Decision

On 9 May 2007, the Regional Trial Court granted Rosanna’s petition and
declared her marriage to Mario null and void under Article 36 of the Family
Code, after finding the latter’s psychologically incapacity.'® On appeal, the
Court of Appeals reversed the trial court’s decision, stating, among others, that
the expert witness presented by Rosanna, Dr. Valentina Del Fonso Garcia, a
physician-psychiatrist, was “‘unscientific and unreliable’ since she diagnosed
Mario without interviewing him|[,]”'7 and that she “was working on pure

suppositions and second-hand information fed to her by one side.” '8

As earlier mentioned, the facts of the Tan-Andal case are not extraordinary.
The reversal of the Court of Appeals has been in accord with previous
decisions where the credibility of the expert witness suffered because there was
no actual interview conducted with the party alleged to have been suftering
from psychological incapacity. Such were the rulings of the Supreme Court in
Republic v. Pangasinan, ''9 Castillo v. Republic, '>° and Del Rosario v. Del
Rosario, ™! to name a few.

Even assuming that Tan-Andal under the Molina Guidelines would have
passed the standards of Article 36, the Court could have just granted the

110. Id.

111.1d.

112. 1d.

113.1d.

114.1d.

115. Tan-Andal, G.R. No. 196359, at 14.

116. 1d.

117.1d. at 15.

118.1d.

119. Republic v. Pangasinan, G.R. No. 214077, 800 SCRA 184, 195-96 (2016).
120. Castillo v. Republic, G.R. No. 214064, 816 SCRA 595, 609-11 (2017).
121. Del Rosario v. Del Rosario, G.R. No. 222541, 818 SCRA 83, 98 (2017).
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Petition and made this case the 12th fortunate one to pass the Santos and Molina
scrutiny. However, the Supreme Court en banc, with the ponencia of Justice
Leonen, decided that the Court would finally take a closer look and re-
examine the Molina Guidelines™? to determine whether or not they were truly
in keeping with the intent of the Code Commission, and if they genuinely
promote the inviolability of marriage and the solidarity of the family.

This Article will only deal with the first question raised by the Court,
because the resolution of this broadly-framed but fundamental issue ultimately
led to a review of the Molina Guidelines. The issues as presented in Tan-Andal
are reproduced herein —

The issues for this Court’s resolution are:

First, whether or not the marriage between Mario and Rosanna is void due
to psychological incapacity. Subsumed in this issue are the following:

(a) Whether or not the guidelines for deciding cases for declaration of
nullity of marriage due to psychological incapacity, as laid down in Republic
v. Coutt of Appeals and Molina, violate the right to liberty, personal autonomy,
and human dignity of Filipinos;

(b) Whether or not, as characterized in Santos v. Court of Appeals,
psychological incapacity has juridical antecedence and its root cause
medically or clinically identifiable at the time of the celebration of the
marriage. If it is so identifiable, then:

(1) should it be grounded on a particular psychological illness;

(i) may it be established without psychological assessment or clinical
diagnosis;

(111) may it be established on the basis of testimonial evidence attesting
to the behavioral pattern of the spouse with the psychological incapacity
during the marriage;

(c) Whether or not, as characterized in Santos, psychological incapacity is
truly incurable. If it is, must it be shown to be medically or clinically
permanent or incurable to warrant a declaration of nullity of marriage under
Article 36 of the Family Code;

(d) Whether or not Article 36 of the Family Code is violative of the
separation of Church and State;

() Whether or not the expert opinion on a party’s psychological incapacity
is competent evidence if it is solely based on collateral information from the
other spouse;

122. Tan-Andal, G.R. No. 196359, at 2.
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(f) Whether or not the existence of grounds for legal separation precludes
a finding of psychological incapacity on the part of one or both of the spouses;

(g) Whether or not psychological incapacity may be relative to each
couple. 123

III. DECONSTRUCTING THE MOLINA GUIDELINES

The Article divides the above issues according to the following subjects: (1)
Quantum of Evidence and the Protection of Marriage; (2) Characterization of
Psychological Incapacity under the Molina Guidelines; (3) Scope of Essential
Marital Obligations; and (4) Persuasiveness of Marriage Tribunal’s Decisions.

Both the quantum of evidence and the protection of marriage are
embodied in the first Molina Guideline. Thus —

(1) The burden of proof to show the nullity of the marriage belongs to the
plaintiff. Any doubt should be resolved in favor of the existence and
continuation of the marriage and against its dissolution and nullity. This
1s rooted in the fact that both our Constitution and our laws cherish the
validity of marriage and unity of the family. Thus, our Constitution ...
decrees marriage as legally ‘inviolable,” thereby protecting it from
dissolution at the whim of the parties. Both the family and marriage are
to be ‘protected’ by the [S]tate.

The Family Code echoes this constitutional edict on marriage and the family
and emphasizes their permanence, inviolability[,] and solidarity. "4

A. The Quantum of Evidence

After giving a brief historical background of the Molina Guidelines and noting
that Molina did not specify the proof required for the nullity of marriage, the
Court proceeded to rule that the quantum of evidence required for nullity
cases is now the clear and convincing evidence standard, ' not mere
preponderance thereof, as is ordinarily required in civil cases. Citing Adong v.
Cheong Seng Gee,"> which held that “[a] presumption established by our Code
of Civil Procedure is ‘that a man and woman deporting themselves as husband

123.1d. at 16-17 (citing Molina, 268 SCRA & Santos, 240 SCRA).
124. Molina, 268 SCRA at 209 (citing FAMILY CODE, art. 1) (emphases omitted).

125. Adong v. Cheong Seng Gee, 43 Phil. 43 (1922) & Tan-Andal, G.R. No. 196359,
at 20.

126. Adong, 43 Phil. at 56.
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and wife have entered into a lawful contract of marriage[,]’” 27 and that “every
intendment of the law leans toward legalizing matrimony|,]” 2 the Court
stated that since there exists such a presumption, the validity of marriage could
only be rebutted by clear and convincing evidence which “requires more than
preponderant evidence but less than proof beyond reasonable doubt.” 29

B. The Protection of Marriage and Family and the Limits of State Interference

Advancing the discourse from the presumption of marriage to its protection
under the Constitution and the Family Code, the Court intimated that
previous nullity cases under Article 36 have been denied ostensibly in defense
of the indissolubility of marriage, and to protect its inviolability as a social
institution.'3° “In the past, marriages had been upheld solely for the sake of
their permanence when, paradoxically, doing so destroyed the sanctity
afforded to the institution.” 3" Thus, Tan-Andal has taken the position that
marriage is not protected just because its validity is sustained; that its protection
does not lie in its non-dissolution; and an incautious adherence to its
permanence only produces the opposite effect, that is, marriage as an
institution is weakened. 32 Quite the reverse, nullifying non-functional
marriages under Article 36 strengthens marriage as an institution, as the void
ab initio ones are expunged and excluded from being part of said institution.

Citing Antonio v. Reyes,'33 the Court stated that “[v]oid ab initio marriages
under Article 36 do not further the initiatives of the State concerning marriage
and family, as they promote wedlock among persons who, for reasons
independent of their will, are not capacitated to understand or comply with
the essential obligations of marriage.” 34

127.Id. (citing An Act Providing a Code of Procedure in Civil Actions and Special
Proceedings in the Philippine Islands, Act No. 190, § 334 (28) (1901) (repealed in

1935)).
128.1d.

129. Tan-Andal, G.R. No. 196359, at 27 (citing Spouses Manalo v. Roldan-Confesor,
290 Phil. 311 (1992)).

130. Tan-Andal, G.R. No. 196359, at 28.

131.1d.

132.1d.

133. Antonio v. Reyes, G.R. No. 155800, 484 SCRA 353 (2006).

134. Tan-Andal, G.R. No. 196359, at 28-29 (citing Antonio, 484 SCRA at 373).
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Again, recalling Ngo Te v. Yu-Te,'35 the Court said —

In dissolving marital bonds on account of either party’s psychological
incapacity, the Court is not demolishing the foundation of families, but it is
actually protecting the sanctity of marriage, because it refuses to allow a
person afflicted with a psychological disorder, who cannot comply with or
assume the essential marital obligations, from remaining in that sacred
bond. 136

Accordingly, “courts must not hesitate to void marriages that are patently
ill-equipped due to psychic causes inherent in the person of the spouses.” 37
Further, the Court has observed that judges have seemingly held on to the
tenet of indissolubility of marriage on the belief that it finds sanction in Article
XV, Sections 1 and 2 of the Constitution. 38 Debunking this, the Court, citing
Antonio, clarified that “the Constitution itself does not establish the parameters
of [S]tate protection to marriage as a social institution and the foundation of
the family,”"39 and that it has been accomplished by the legislative branch
through “the Family Code, which defines marriage and the family, spells out
the corresponding legal effects, imposes the limitations that affect married and
tamily life, as well as prescribes the grounds for declaration of nullity and those
for legal separation.”'4°

The ponente also added that the Constitution should protect the family
“regardless of its structure.” '4' He maintains that whether a couple stays
married or not, they are still entitled to State protection; and that the right to
choose one’s intimate partner “is part of our right to autonomy and liberty, an
inherent part of human dignity.”'4> Thus, State interference could only be
justified “when public interest is imperiled[.]” 43

135.Ngo Te v. Yu-Te, G.R. No. 161793, 579 SCRA 193 (2009).

136.1d. at 227.

137. Tan-Andal, G.R. No. 196359, at 28.

138. PHIL. CONST. art. XV, §§ 1-2.

139. Tan-Andal, G.R. No. 196359, at 28 (citing Antonio, 484 SCRA at 372).
140.1Id.

141. Tan-Andal, G.R. No. 196359, at 29 (emphasis omitted).

142.1d.

143.1d.
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Quoting his dissenting opinion in Mallilin v. Jamesolamin, 44 Justice
Leonen further explained —

Our choices of intimate partners define us — inherent ironically in our
individuality. Consequently, when the law speaks of the nature,
consequences, and incidents of marriage governed by law, this refers to
responsibility to children, property relations, disqualifications, privileges, and
other matters limited to ensuring the stability of society. The [S]tate’s interest
should not amount to unwarranted intrusions into individual liberties. '45

Thus, the first Molina Guideline is clarified in that the quantum of proof
required for nullity under Article 36 is clear and convincing evidence. 146
Further, ill-equipped and non-functioning marriages must be declared null and
void as doing so equally serves to protect marriage and the family under the
Constitution and Family Code.'#7 On the other hand, ruling against their
nullity not only weakens the institution of marriage, it also amounts to
unwarranted State interference inimical to individual liberties. 48

C. The Nature of Psychological Incapacity

(2) The root cause of the psychological incapacity must be: (a) medically or
clinically identified[;] (b) alleged in the complaint[;] (c) sufficiently
proven by experts[;] and (d) clearly explained in the decision ... The
evidence must convince the court that the parties, or one of them, was
mentally or physically ill to such an extent that the person could not
have known the obligations he was assuming, or knowing them, could
not have given valid assumption thereof. Although no example of such
incapacity need be given here so as not to limit the application of the
provision under the principle of ejusdem generis, nevertheless[,] such root
cause must be identified as a psychological illness[,] and its incapacitating
nature fully explained. Expert evidence may be given by qualified
psychiatrists and clinical psychologists.

(4) Such incapacity must also be shown to be medically or clinically
permanent or incurable. Such incurability may be absolute or even

144. Mallilin v. Jamesolamin, G.R. No. 192718, 751 SCRA 1, 46 (2015) (J. Leonen,
dissenting opinion).

145.1d.

146. Tan-Andal, G.R. No. 196359, at 27.

147. See id. at 28.

148. See id.
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relative only in regard to the other spouse, not necessarily absolutely
against [every one] of the same sex. 149

The above quotes are the second and fourth of the Molina Guidelines
respectively. The former has been totally abandoned by Tan-Andal,'s° while
the “incurability” in the latter has been “legalized.”!s!

It is in Santos where the Court first construed psychological incapacity.
After discerning that the Code Commission “did not give any examples of
psychological incapacity for fear that the giving of examples would limit the
applicability of the provision under the principle of ejusdem generis,” 52 the
Court concluded that —

‘[P]sychological incapacity’ should refer to no less than a mental (not
physical) incapacity that causes a party to be truly incognitive of the basic
marital covenants that concomitantly must be assumed and discharged by the
parties to the marriage ... . There is hardly any doubt that the intendment of
the law has been to confine the meaning of ‘psychological incapacity’ to the
most serious cases of personality disorders clearly demonstrative of an utter
insensitivity or inability to give meaning and significance to the marriage.'53

Notably, the late Justice Padilla dissented from the majority opinion —

There appears to be no disagreement that the term ‘psychological incapacity’
defies precision in definition. But, as used in Article 36 of the Family Code
as a ground for the declaration of nullity of [a] marriage, the intent of the
framers of the Code is evidently to expand and liberalize the grounds for
nullifying a marriage[.] 154

Tan-Andal’s opening statement is an outright rejection of the majority
interpretation —

Article 36 of the Family Code on psychological incapacity as a ground for
declaration of nullity of marriage was intended to be humane and evolved
on a case-to-case basis, but resilient in its application. However, diametrically
opposed to this intent, this Court’s interpretation of the provision —

149. Molina, 268 SCRA at 211 (citing Salita v. Magtolis, G.R. No. 106429, 233 SCRA
100 (1994)) (emphasis omitted).

150. See Tan-Andal, G.R. No. 196359, at 31.
151. See id. at 33.

152. Santos, 240 SCRA at 31 (1995) (citing Salita, 233 SCRA at 107-08 (citing ALICIA
V. SEMPIO-D1Y, HANDBOOK ON THE FAMILY CODE OF THE PHILIPPINES 37
(1988))) (emphasis supplied).

153. Santos, 240 SCRA at 34.
154. Santos, 240 SCRA at 36 (J. Padilla, dissenting opinion).
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beginning with Santos v. Court of Appeals and Republic v. Court of Appeals and
Molina — has proven to be restrictive, rigid, and intrusive on our rights to
liberty, autonomy, and human dignity.*55

As to the nature of psychological incapacity, the Court said that Santos
went against the original intendment of Article 36 when it equated
psychological incapacity to mental incapacity because “[tlhe Code Committee
was clear that psychological incapacity is not a mental incapacity.”'s¢ Inferring
from the amicus brief of Dean Sylvia Estrada-Claudio, the Court also clarified
that neither is psychological incapacity a personality disorder.”” In fact, this
condition “cannot be found in the American Psychiatric Association’s
Diagnostic and Statistical Manual of Mental Disorders (DSM-V), the
authoritative listing of various mental, including personality, disorders
recognized by the scientific community.” s

Thus, because psychological incapacity was “medicalized” and
“clinicalized” in the Molina Guidelines, by providing that “[t]he root cause of
the psychological incapacity must be (a) medically or clinically identified,” 59
and that (b) “[s]uch incapacity must also be shown to be medically or clinically
permanent or incurable[,]” 1 the Court stated that psychologists and
psychiatrists were forced to name and frame the psychological condition under
Article 36 as a personality disorder or a psychological illness in order to
accommodate the Molina requirements.'®* The Court further observed that
although in 2000, it ruled in Marcos v. Marcos, "% that “[p]sychological
incapacity ... may be established by the totality of evidence presented,” '3 and
that a medical or psychological examination is not necessary for nullity to be
granted, %4 the Court in succeeding cases had been inconsistent in requiring

155. Tan-Andal, G.R. No. 196359, at 1-2 (citing Santos, 240 SCRA & Molina, 268
SCRA).

156.1d. at 30.
157.1d.

158. Tan-Andal, G.R. No. 196359, at 30-31 (citing Amicus Curiae Brief of Dean Sylvia
Estrada-Claudio, M.D., Ph.D., at 1 (on file with the Supreme Court of the
Philippines), in Tan-Andal v. Andal, G.R. No. 196359 (2021) (unreported)).

159. Molina, 268 SCRA at 210.
160. Molina, 268 SCRA at 211 (emphasis omitted).

161. Tan-Andal, G.R. No. 196359, at 31 (citing Amicus Curiae Brief of Dean Sylvia
Estrada-Claudio, M.D., Ph.D., at 6).

162. Marcos v. Marcos, G.R. No. 136490, 343 SCRA 755 (2000).
163.1d. at 757.
164.1d. at 761.
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medical experts as witnesses, ' because they still generally adhered to the
Molina Guidelines.

Following the categorical pronouncement that it is abandoning the second
Molina guideline, the Court reiterated that “[p]sychological incapacity is
neither a mental illness nor a personality disorder that [needs to] be proven
through expert opinion.” % It also emphasized that by limiting psychological
incapacity to genuinely serious psychic causes, it is fulfilling the original intent
of the Code Commission'67 —

Proof of these aspects of personality need not be given by an expert. Ordinary
witnesses who have been present in the life of the spouses before the latter
contracted marriage may testify on behaviors that they have consistently
observed from the supposedly incapacitated spouse. From there, the judge
will decide if these behaviors are indicative of a true and serious incapacity
to assume the essential marital obligations.

In this way, the Code Committee’s intent to limit the incapacity to ‘psychic
causes’ is fulfilled. Furthermore, there will be no need to label a person as
having a mental disorder just to obtain a decree of nullity. A psychologically
incapacitated person need not be shamed and pathologized for what could
have been a simple mistake in one’s choice of intimate partner, a mistake too
easy to make as when one sees through rose-colored glasses. A person’s
psychological incapacity to fulfill his or her marital obligations should not be
at the expense of one’s dignity, because it could very well be that he or she
did not know that the incapacity existed in the first place. '

The Court also reaffirmed that the incapacity is relative to the other
spouse. As to its incurability, the Court clarified that since psychological
incapacity is not an illness in a medical sense, it “is not something to be
cured.”'® That said, the Court nevertheless maintained its incurability in a
legal sense. Thus —

This means that the incapacity is so enduring and persistent with respect to a
specific partner| | and contemplates a situation where the couple’s respective
personality structures are so incompatible and antagonistic that the only result
of the union would be the inevitable and irreparable breakdown of the
marriage. ‘[A]n undeniable pattern of such persisting failure [to be a present,
loving, faithtful, respectful, and supportive spouse] must be established so as

165. Tan-Andal, G.R. No. 196359, at 31.
166. Id. (emphasis omitted).

167.1d. at 32.

168.Id. at 32.

169.Id. at 33.
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to demonstrate that there is indeed a psychological anomaly or incongruity
in the spouse relative to the other.”'7°

[t is interesting to note that in previous cases, the Court has ruled that
“irreconcilable differences,” “incompatibility,” and “conflicting personalities,”
do not constitute psychological incapacity, as they are not psychological
illness. 7" Now that incapacity is no longer a medical illness but a legal
construct, perhaps the aforementioned characterizations could be accepted as
indicative of psychological incapacity so long as they are “so enduring and
persistent with respect to a specific partner|[.]”!72

This leads to the issue of gravity under the fifth of the Molina Guidelines,
which was retained by the Court, albeit —

[N]ot in the sense that the psychological incapacity must be shown to be a
serious or dangerous illness, but that ‘mild characterological peculiarities,
mood changes, occasional emotional outbursts’ are excluded. The
psychological incapacity cannot be mere ‘refusal, neglect[,] or difficulty,
much less ill will.” In other words, it must be shown that the incapacity is
caused by a genuinely serious psychic cause.!73

As far as juridical antecedence is concerned, the Court held that the same
must still be established as required by law.'74 It explained, however, that
proof may include testimonies about the environment within which the
incapacitated spouse has developed the questioned behavior.!7s The Court
also cited some examples —

For instance, violence against one’s spouse and children can be a
manifestation of juridically antecedent psychological incapacity when it is
shown that the violent spouse grew up with domestic violence or had a
history of abusive romantic relationships before the marriage.

170.1d. (citing Tan-Andal, G.R. No. 196359, at 26 (J. Perlas-Bernabe, concurring
opinion)).

171. See Alcazar v. Alcazar, G.R. No. 174451, 603 SCRA 604, 619 (2009) (citing
Molina, 268 SCRA); Lontoc-Cruz v. Cruz, G.R. No. 201988, 842 SCRA 4o1,
418 (2017) (citing Molina, 268 SCRA at 207); & Espina-Dan v. Dan, G.R. No.
209031, 861 SCRA 218, 236 (2018).

172. Tan-Andal, G.R. No. 196359, at 33.

173.1d. at 33-34 (citing Molina, 268 SCRA at 211).
174. Tan-Andal, G.R. No. 196359, at 32.

175.1d.
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The same can be said for child abuse ... [E]vidence of the juridically
antecedent psychological incapacity may consist of testimony on the spouse’s
past experiences that may have led him or her to become a child abuser. 76

Earlier, this Article mentioned that in the Hamano and Matudan cases, the
Court held that the abandonment had only given ground for legal separation
because there was failure to show that such abandonment was caused by a
psychological disorder or illness.'77 A query on legal separation has also been
raised in Tan-Andal because the spouse alleged to be psychologically
incapacitated is suffering from drug addiction.'”® The Court, citing Dean
Melencio S. Sta. Maria, Jr. in his amicus brief, clarified that since in a decree of
legal separation, “no legal conclusion is made as to whether the marriage is
valid,”'79 then such decree will not preclude a declaration of nullity under
Article 36. Applying this to the case at bench, the Court said that “so long as
a party can demonstrate that the drug abuse is a manifestation of psychological
incapacity existing at the time of the marriage, this should be enough to render
the marriage void under Article 36 of the Family Code.” 18

The reframing of psychological incapacity as a legal concept, particularly
its dissociation from illness or disorder, has broadened the avenue for nullity
of marriage under Article 36. What is required now is not a medically or
clinically identified condition, but proof “of the durable or enduring aspects
of a person’s personality, called ‘personality structure,” which manifests itself
through clear acts of dysfunctionality that undermines the family.” '8! This
personality structure must make it impossible for the spouse alleged to be
incapacitated to understand and comply with the essential marital
obligations. 182

D. The Scope of Essential Marital Obligations

The Court reaffirms that the essential obligations mandated to be performed
under Article 36 include both spousal and parental obligations.®3 The Court,

176.1d. at 32-33.
177. Matudan, 808 SCRA at 486 & Quintero-Hamano, 428 SCRA at 743.
178. Tan-Andal, G.R. No. 196359, at 47.

179. Id. (citing Amicus Curiae Brief of Dean Melencio S. Sta. Maria, Jr., at 19-20 (on
file with Author)).

180. Tan-Andal, G.R. No. 196359, at 47.
181.1d. at 31.
182.Id.

183. Tan-Andal, G.R. No. 196359, at 36 (citing Tan-Andal, G.R. No. 196359, at 26
(J. Perlas-Bernabe, concurring opinion)).
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however, elaborated on the kinds of parental obligations that may warrant
nullity for failure to perform them.'84

But not all kinds of failure to meet their obligations to their children will
nullify the vinculum between the spouses. In each case, it must be clearly
shown that it is of such grievous nature that it reflects on the capacity of one
of the spouses for marriage. The easy cases are when one of the spouses
sexually abuses one of their children; or, when unknown to the other spouse,
a child is subjected to domestic violence; or when due to the spouse’s refusal
to go through counseling or rehabilitation, his or her substance abuse puts a
child through a situation of neglect or outright danger. As in all cases, the
context of the whole case, shown by clear and convincing evidence, should

be taken into consideration. !85

E. Persuasiveness of Marriage Tribunal’s Decisions

The Court has maintained the persuasive eftect of Canonical decisions. 86
Their value is evidentiary in nature, and ultimately it is the judge who must
weigh all the evidence and decide whether the case before her or him warrants
a declaration of nullity under Article 36.'87 It is worth mentioning though,
that the Court specifically cited the second paragraph of Canon 1095 —

The second paragraph on lack of due discretion refers to ‘the lack of capacity
to bind oneself to the rights and obligations of marriage.” A person who lacks
due discretion ‘[gives] the appearance of enjoying full use of his [or her]
faculties, but ... by reason of some psychic defect he [or she] may not be
capable of assuming the obligations of marriage, even if he [or she|] may have

a notional and conceptual understanding of them.” 83

The ponente notes that “[Clanonical decisions based on the second
paragraph should likewise have a persuasive effect in secular decisions on
psychological incapacity, if we are to avoid anomalous situations where
canonically void marriages remain valid under civil law.” 89 This seems to
favor the position that a marriage nullified by the Catholic Marriage Tribunal
should also be nullified under Article 36 of the Family Code.

184. See Tan-Andal, G.R. No. 196359, at 37.
185. 1d.

186. See Tan-Andal, G.R. No. 196359, at 38.
187. Tan-Andal, G.R. No. 196359, at 40.

188. Tan-Andal, G.R. No. 196359, at 39 (citing Michael Anthony C. Dizon,
Psychological Incapacity and the Canon Law on Marriage: An Exegesis on the
Psychological Element of Matrimonial Consent, 75 PHIL. L.]J. 365, 374 (2000)).

189. Tan-Andal, G.R. No. 196359, at 40.
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IV. CONCLUSION

The Court’s deconstruction of the Molina Guidelines has resulted in the
overhaul of the requirements for proving psychological incapacity under
Article 36 of the Family Code. Paradoxically, both Tan-Andal’s
reconceptualization of this ground and the Molina Guidelines purport to abide
by the intent of the Code Commission.

According to Balkin, the “simple paradigm of interpretation,”'9° which is
understanding the meaning of a legal provision through the legislative intent,
is the “preferred method of interpreting legal texts” 9! among legal thinkers
because of its relation to the Rule of Law.92 He asserts that there is a general
assumption that the rule of law “requires that legal materials will be essentially
determinate in meaning; that there will be a privileged interpretation of a legal
text.”” 193

Applying this to Article 36, there is no doubt that the Molina Guidelines
has become the “privileged interpretation” of the intent of the Code
Commission since Molina had been decided in 1997. Subsequent rulings of
courts, including the Supreme Court, have applied the guidelines under the
principle of stare decisis. It can also be argued that the Molina Guidelines has
unfortunately become a “checklist” of sorts: that once the incapacity has not
qualified as a psychological illness or disorder, it meant outright denial of the
nullity cases. Thus, non-functioning marriages due to psychic causes have
remained indissoluble.

Yet as seen in this Article, by using deconstruction as an analytical tool,
the Court has emphasized how the incautious adherence to the permanence
of marriage by not declaring void ab initio patently ill-equipped marriages,
actually undermines, instead of promotes, the constitutional mandate to
protect the institution of marriage and the solidarity of the family. 194

Another significant point that is surfaced by the deconstruction of the
Molina Guidelines is the Court’s finding that the said guidelines went against
the original intent of the Code Commission. Accordingly, whereas the Code
Commission meant for psychological incapacity to be liberalized from the
confines of the rule on ejusdem generis, hence, the absence of a definition of
psychological incapacity, the Molina decision and the guidelines it promulgated

190. Balkin, supra note 23, at 772.
191.1d.

192. Id. at 773.

193.1d. at 781.

194. Tan-Andal, G.R. No. 196359, at 28.
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restricted the concept of psychological incapacity “to the most serious cases of
personality disorders clearly demonstrative of an utter insensitivity or inability
to give meaning and significance to the marriage.” 95

In his application of deconstruction to legal theory, Balkin differentiates
the intent of the “author,” from the actual text created by the intent. He
theorizes that what is capable of iteration is the text, not the intent which “is
forever lost at the moment of creation.” 9%

The ‘purpose’ used by a legal interpreter or decision| |maker is not the pure
present purpose of the creator of the legal text. Instead, it is a constructed
purpose [—] a reading of the text (a statute or decision)[,] and of other texts
(legislative history) in a particular context. The ‘purpose’ that we discover
and use in the application of a legal rule comes from texts, and not from the
author. 97

There is little doubt that the Molina Guidelines was a product of a
“constructed purpose.” In the Molina decision, the ponente, Justice Panganiban,
remarked that the Court had invited two amici curiae, Most Reverend Oscar
V. Cruz, Vicar Judicial (Presiding Judge) of the National Appellate Matrimonial
Tribunal of the Catholic Church in the Philippines, and Justice Ricardo C.
Puno, a member of the Family Code Revision Committee,'9® “[i]n view of
the novelty of Article 36 of the Family Code and the difficulty experienced by
many trial courts interpreting and applying it[.]”’'9% He also noted that in the

context of the case at bench which is appealed by the Republic —

[T]he Solicitor General has labelled [—] exaggerated to be sure but
nonetheless expressive of his frustration [—] Article 36 as the ‘most liberal
divorce procedure in the world.” Hence, this Court in addition to resolving
the present case, finds the need to lay down specific guidelines in the

interpretation and application of Article 36 of the Family Code.>°°

Thus, it is not difficult to surmise why despite the Code Commission’s
seemingly clear intent to make psychological incapacity a flexible ground for
nullity, the Molina Guidelines ended up to be restrictive and medicalized. This
is not to say that Tan-Andal’s interpretation of the same ground is completely

195. Tan-Andal, G.R. No. 196359, at 21 (citing Sanfos, 240 SCRA at 34).
196. Balkin, supra note 23, at 782.

197. Balkin, supra note 23, at 783.

198. Molina, 268 SCRA at 208-09.

199. Id. at 208.

200. Id. at 201-02.
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devoid of a constructed purpose. Justice Leonen, at the start of the decision,
has declared that —

Given the variability and intensity of intimate human relationships, Article
36 of the Family Code on psychological incapacity as a ground for declaration
of nullity of marriage was intended to be humane and evolved on a case-to-
case basis, but resilient in its application.

It is time to restate the current doctrine in light of the evolution of science,

subsequent cases, and other contemporary circumstances.2°!

To reiterate, through deconstruction as an analytic tool, Tan-Andal has
dislodged the Molina Guidelines from its status as the “privileged interpretation
of a legal text.” 202 Furthermore, in Tan-Andal, the privileging of the
indissolubility of marriage has been shown to support both its protection and
weakening. By applying Balkin’s adaptation of Derrida’s deconstruction to
legal theory, one also realizes that judicial doctrines which are sustained by its
iteration under the principle of stare decisis, are not always products of simple
textual interpretation. In interpreting a legal provision, the intent of the creator
1s mixed with what Balkin calls the “free play of the text”2°3 which he defines
as “[t]he liberation of the text from the author at the moment of creation.”204

This Article has not only underscored the revisions made by Tan-Andal to
the Molina Guidelines, but it has also endeavored to show that both the
doctrines laid down in Tan-Andal and Molina are products of a constructed
purpose. The pronouncements from each case did not come purely from the
Court’s reliance on the original intent of the crafters of Article 36 of the Family
Code. In both Molina and Tan-Andal, the constructs are equally, if not more,
the products of each Court’s own understanding of the law, shaped by a
determinate time and context.

201. Tan-Andal, G.R. No. 196359, at 1-2.
202. Balkin, supra note 23, at 7871.

203. Balkin, supra note 23, at 780.

204. Id.



