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[. INTRODUCTION

Toleration is the greatest gift of the mind; it requires the same effort of the brain that
it takes to balance oneself on a bicycle.

— Helen Keller!

A. Female Genital Mutilation (FGM)

Early in the morning, in a spot that faces the kibla or sunrise, a pubertal girl is
accompanied by a female guardian, usually her mother, to a Kah Dayang* —
a person performing female circumcision, usually a community elder.3 The
Kah Dayang will pour water onto the girl’s head and simultaneously whisper
a tawal or prayer to the girl’s ear.4 Later, the Kah Dayang and the girl will
enter the lukus or a white curtain to keep what is about to take place out of
sight.f

With a knife, the Kah Dayang will repeatedly scrape the girl’s labia
majora.” As soon as the labia majora reddens, a wad of cotton will be placed
on the scraped area.® The Kah Dayang will utter another tawal or prayer.

* 15 ].D., Ateneo de Manila University School of Law. The Author was a
member of the Board of Editors of the Ateneo Law Journal. She was the Lead Editor
of the first issue of the s9th volume and the Associate Lead Editor of the third issue
of the s7th volume. This Note is an abridged version of the Author’s Juris Doctor
Thesis submitted to the Ateneo de Manila University School of Law (on file with
the Professional Schools Library, Ateneo de Manila University).

Cite as 60 ATENEO L.J. 1122 (2016).

1. 2 TRACY FRIESEN, RIDE THE WAVES 332 (2014).

2. Sittinurussamsi A. Calsalin, Female Circumcision among Yakan in Basilan,
Philippines (A Research Paper Presented to the Faculty of the Graduate School
of Ateneo de Zamboanga University) 26, available at http://aboutphilippine
s.ph/documents-etc/2008-06-25-13 543 3casalin.pdf (last accessed Apr. 18, 2016).

See generally Calsalin, supra note 2, at 16-17.
Id. at 26.

Id.

See Calsalin, supra note 2, at 25.

Id. at 26.

Id.
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The female guardian will then fold the luku very neatly, as how well it is
folded will determine the kind of life the girl will have in the future.’® The
girl will then blow a candle to drive away the bad spirits, while the female
guardian will give a sadagqa or alm to the Kah Dayang.'* After two hours, the
Kah Dayang will ask the female guardian to remove the wad of cotton and
keep it."? Another tawal or prayer will be uttered to mark the end of the
ceremony.'3

B. The Definition of FGM

FGM, as defined by the World Health Organization (WHO), pertains to a
whole gamut of procedures which remove, partially or completely, the
external female genitalia or which cause any other injury to the same for
“cultural or other non-therapeutic reason.”™ The WHO classifies FGM into
four types, and they are as follows:

(1) Clitoridectomy — partial or total removal of the clitoris (a small,
sensitive, and erectile part of the female genitals) and, in very
rare cases, only the prepuce (the fold of skin surrounding the
clitoris).™s

(2) Excision — partial or total removal of the clitoris and the labia
minora, with or without excision of the labia majora (the labia
are ‘the lips’ that surround the vagina).'®

(3) Infibulation — narrowing of the vaginal opening through the
creation of a covering seal. The seal is formed by cutting and
repositioning the inner or outer labia, with or without removal
of the clitoris.'?

(4) Other kinds — all other harmful procedures to the female
genitalia for non-medical purposes, e.g., pricking, piercing,
incising, scraping, and cauterizing the genital area.'®

9. Id
10. Id.
11. Id.
12. Calsalin, supra note 2, at 26.
13. Id.

14. World Health Organization, Female genital mutilation, available at
http://www.who.int/mediacentre/factsheets/fs241/en (last accessed Apr. 18,
2016).

15. Id.
16. Id.
17. Id.
18. Id.
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Locally, pagsunna, pag-islam, or turi are the common terms used to refer
to FGM. "9 Though interchangeable, pagsunna generally pertains to the
“circumcision” of women, whereas pag-islam refers to the circumcision of
men.2° In Arabic countries, it is called tahur or tahara, which translates to
“purification.”?!

Universally, FGM is the collective term used to refer to a number of
procedures that involve “partial or total removal of the external female
genitalia, or other injury to the female genital organs for non-medical
reasons.” 22 The Harvard Law Review provides a substantially similar
definition for female circumcision, which it describes as a “genital operation
[ ] that entail[s] incision and [ | removal of [a] part [of] or all of the female
external genitalia[.]”23

While FGM seems outlandish, it is actually practiced in more than 40
countries worldwide.24 In fact, the WHO estimates that more than 125§
million women and girls undergo FGM.?5 In the African continent alone, it
is reportedly observed in approximately 24 countries therein, which include
Chad, Egypt, Ethiopia, Kenya, Somalia, and Sudan.?¢ In Latin America, it is
observed in some parts of Brazil, Mexico, and Peru.?7 In the Middle East, it
is practiced in parts of Bahrain, Oman, South Yemen, and United Arab
Emirates.?® In Asia, FGM is performed by some ethnic communities in
India, Indonesia, Malaysia, and Pakistan.?9 While it is most prevalent in

19. See Calsalin, supra note 2, at 3 & Francis F. Temprosa, Philippines, in VIOLENCE,
EXPLOITATION, AND ABUSE AND DISCRIMINATION IN MIGRATION
AFFECTING WOMEN AND CHILDREN IN ASEAN: A BASELINE NOTE 699-700

(2013).
20. Calsalin, supra note 2, at 3.

21. ELIZABETH H. BOYLE, FEMALE GENITAL CUTTING: CULTURAL CONELICT IN
THE GLOBAL COMMUNITY 24 (2002).

22. World Health Organization, supra note 14.

23. Olga Crzarina V. Belisario, Muslim Women and Circumcision: A Study of
Intergenerational Practice and Its Continuity in Southern Philippines, 28 WESTERN
MINDANAO STATE UNIV. RESEARCH J. 1, 2 (2009).

24. Ethnic Affairs Commission of New South Wales, Female Genital Mutilation:
Your Questions Answered (A Leaflet Published in September 1995) 1, available
at http://www.multiculturalaustralia.edu.au/doc/ethaffairs_1.pdf (last accessed
Apr. 18, 2010).

25. World Health Organization, supra note 14.

26. Ethnic Affairs Commission of New South Wales, supra note 24, at 1.
27. Id.

28. Id.

29. Id.
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African and Asian countries, FGM was also performed on women from
Western nations as recent as the 1950s,3° usually upon immigrant women.3!

The Philippines, like its neighboring Southeast Asian countries, is no
stranger to the practice of FGM.32 Based on a number of studies, FGM is still
practiced’? in Mindanao,34 particularly among the Muslim communities,3$
the Yakans,30 and the Maranaos.37

The practice, which principally stems from tradition, is done for a
variety of reasons. For instance, it is believed that women who do not go
through FGM are unclean or unchaste.3® Some also believe that a woman
will not be able to get pregnant if she is not mutilated.39 Others believe that
a woman will have a difficult life ahead of her if she does not go through
FGM..40

Another use of FGM for ethnic groups is as a preventive means to
protect women from being raped in case of war.4" Moreover, the practice is
used to prevent a woman from being sexually active prior to marriage.4?
This way, the woman remains chaste before getting married and her wife
marketability is increased.43 It is also a means of making all women equal and

30. BOYLE, supra note 21, at 24 (citing Ben Barker-Benfield, Sexual Surgery in Late-
Nineteenth-Century America, § INT’L J. HEALTH SERVICES 279 (1975)).

31. Id.
32. Ethnic Affairs Commission of New South Wales, supra note 24, at 1.

33. Foundation for Women’s Health Research and Development, Female Genital
Mutilation: An Information Pack (An Unpublished Research) 4, available at
http://www.equation.org.uk/wp-content/uploads/2012/12/Forward-Female-
Genital-Mutilation-Information-Pack.pdf  (last accessed Apr. 18, 2016)
[hereinafter FORWARD)].

34. Temprosa, supra note 19, at 699-700.

35. Temprosa, supra note 19, at 700 (citing Maria Kontoyannis & Christos Katsetos,
Female Genital Mutilation, 4 HEALTH SCL. ]. 1, 32 (2010)).

36. Temprosa, supra note 19, at 699 (citing Calsalin, supra note 2).

37. Temprosa, supra note 19, at 699 (citing Amabelle E. Arquisal, “Turi” among
selected Meranao women residing in Iligan City (2007) (Master’s Thesis,
Mindanao State University — Iligan Institute of Technology) (on file with the
National Library)).

38. See Ethnic Affairs Commission of New South Wales, supra note 24, at 1.
39. Id.

40. See generally Calsalin, supra note 2, at 19 & 21-23.

41. Ethnic Affairs Commission of New South Wales, supra note 24, at 1.

42. Id.

43. Id.
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is a way of preserving familial honor.44 The practice of FGM lives on
through the beliefs passed on from generation to generation and the
sociological pressure that comes with it. It continues to pervade the mode of
life of several ethnic communities.45

C. The Problem

Pursuant to their right to cultural integrity, ethnic communities may practice
FGM as a social custom or tradition.4® This vow finds support in no less than
the 1987 Constitution, which provides that “[t]he State recognizes and
promotes the rights of indigenous cultural communities within the
framework of national unity and development.”47 In addition to this, Article
XIV, Section 17 of the 1987 Constitution provides that “[tlhe State shall
recognize, respect, and protect the rights of indigenous cultural communities
to preserve and develop their cultures, traditions, and institutions. It shall
consider these rights in the formulation of national plans and policies.”48
Moreover, the Philippines is a State-Party to several international
instruments which guarantee the right to take part in cultural life.49 These
guarantees and declarations of support from the State help cultural
communities preserve their customs and traditions despite globalization and
the social and technological advances brought about by years of colonization
in the past.

However, there is a growing number of medical research and case
histories which demonstrate that the practice of FGM may cause permanent
risks to health.5°© Among others, it is identified that FGM may cause
immediate violent pain, backache, haemorrhage, post-operative shock, acute

44. Id.

45. See generally Ethnic Affairs Commission of New South Wales, supra note 24, at
I.

46. See An Act to Recognize, Protect and Promote the Rights of Indigenous
Cultural Communities/Indigenous Peoples, Creating a National Commission
on Indigenous Peoples, Establishing Implementing Mechanisms, Appropriating
Funds Therefor, and for Other Purposes [The Indigenous Peoples’ Rights Act
of 1997], Republic Act No. 8731, § 2 (¢) (1997).

47. PHIL. CONST. art. II, § 22.
48. PHIL. CONST. art. XIV, § 17.

49. International Covenant on Economic, Social and Cultural Rights, art. 15 (1) (a),
opened for signature Dec. 16, 1966, 993 U.N.T.S. 3 (entered into force Jan. 3,
1976) [hereinafter ICESCR].

s0. Christina Sibian, Female Genital Mutilation/Circumcision: Reconciling the Ongoing
Universalist/Cultural Relativist Debate to Promote a Cross-Cultural Dialogue, 33
WINDSOR REV. LEGAL & SOCIAL ISSUES 72, 74 (2013).
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urine retention, tetanus, and septicaemia.’' Aside from these, HIV and
Hepatitis B may also result if successive operations are performed without
observing health sanitation. 2 The other known effects of FGM are
“difficulties with sexual intercourse, menstrual problems, recurrent urinary
and kidney infections, chronic infections of the uterus and vagina, infertility,
acute problems during [labor] and birth, incontinence, prolapses, chronic
vulvar abscesses, difficulty in using contraceptive methods[,] and sexual
dysfunction.”s3 With all these harmful eftects, the government’s obligation,
as guaranteed by the 1987 Constitution, to protect and promote the health of
its citizens comes in.54

Aside from their right to health, the right against discrimination of
women is also threatened by the practice of FGM. In Article II, Section 14
of the 1987 Constitution, the role of women in nation-building and the
fundamental equality before the law of women and men is ensured.ss
Furthermore, the Philippines is a State-Party to the Convention on the
Elimination of All Forms of Discrimination Against Women (CEDAW),s¢
which mandates all States-Parties thereto to take all appropriate measures

[t]o modify the social and cultural patterns of conduct of men and women,
with a view to achieving the elimination of prejudices and customary and
all other practices which are based on the idea of the inferiority or the
superiority of either of the sexes or on stereotyped roles for men and
women][.]57

Now, with the ethnic communities’ right to cultural integrity on one
hand, and their right to health on the other, there arises a conflict. As regards
the matter of FGM, where does the right to cultural integrity end and where
does the right to health begin? While the 1987 Constitution and the
international instruments ratified by the State guarantee both rights, where
must the line be drawn?

Without favoring either right, this Note attempts to strike a balance
between the seemingly conflicting rights by positing that:

1) There is a need to determine what comprises cultural
p
practice;

s1. Ethnic Affairs Commission of New South Wales, supra note 24, at 2.
§2. Id.

$3. Id.

54. PHIL. CONST. art. II, § 15.

55. PHIL. CONST. art. II, § 14.

56. Convention on the Elimination of All Forms of Discrimination Against
Women, opened for signature Dec. 18, 1979, 1249 U.N.T.S. 13 [hereinafter
CEDAW].

§7. Id. art. 5 (a).
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(2) Once a harmful cultural practice is identified, the depth of
inseparability and interdependence between the cultural
practice and the way of life of ethnic communities should
serve as a standard or guideline in determining whether the
State may curtail or restrict such practice;

(3) Where the practice is not so inseparable and interdependent
with the way of life of cultural communities, it may be
curtailed; and

(4) Where the practice is inseparable and interdependent with
the way of life of cultural communities, it may only be
restricted.

In this Note, it is posited that as regards FGM, the practice is so
inseparable and interdependent with the way of life of the ethnic
communities that it may not be absolutely curtailed but only restricted.
Pursuant to the necessity to restrict it, the Note posits that a specific
legislation on the matter will set the demarcation line between the
conflicting rights of cultural integrity and health of the members of such
ethnic communities. Such specific legislation shall give due regard to the
principles of cultural relativism and local context sensibility. Moreover, it
shall be enforced pursuant to the rights of such ethnic communities to health
information and to give informed consent, which are embraced within the
right to health.

D. The Significance of the Note

On the international level, because of its prevalence in certain continents,
several studies have been written on the practice of FGM and its legal and
sociological implications.s8 In these studies, FGM is explicitly regarded as a
human rights violation.’9 In fact, by reason of the medically established
harmful effects of FGM on health, several countries already have laws and
statutes outlawing the practice of FGM.%°

On the domestic level, only a handful of literature provides a glimpse to
the practice of FGM by some ethnic communities in the Philippines.®!
Moreover, because written works on the matter are hard to come by, only a
few Filipinos outside of these communities know that it is even being

58. See, e.g., Vanessa Ortiz, Culture Shock: Expanding the Current Federal Law Against
Female Genital Mutilation, 3 FIU L. REV. 423 (2008).

59. Id.
60. This will be discussed in greater detail in the Note’s Analysis.

61. See Calsalin, supra note 2, at 3.
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practiced in the country.%? The scarce literature on the practice of FGM
results in the ignorance of a sizable population of the country on the matter.

Meanwhile, the previously-cited existing studies and written works
which have taken an absolute stand against the practice of FGM® fail to take
into consideration the fact that FGM is practiced pursuant to deeply
inculcated and long-standing beliefs that the culture and tradition of these
communities espouse. As a component of their culture and tradition, FGM
may not be hastily and unequivocally outlawed without, at the same time,
disrespecting the culture of the people who practice it. The transmission of
the practice of FGM from generation to generation illustrates that it cannot
be easily deracinated. It is too entrenched in their lives that its absolute
prohibition will seem culturally inappropriate. Thus, to the extent that
existing studies absolutely disfavor FGM in view of its harmful health
implications with no regard to the cultural bases and integrity of the
communities that practice it, they are lacking.

This Note aims to fill in the gap left by these studies. It will attempt to
reconcile the cultural integrity of the ethnic communities on the one hand
with the right to health on the other. This Note will examine the interplay
of these rights and attempt to draw the line between them by proposing a
specific legislation on the matter, alongside some guiding principles. This
will be done by scrutinizing the two aforementioned rights with the practice
of FGM as the backdrop.

The Author posits that this Note will be meaningful, as the evaluation of
the said rights with respect to FGM may become a guideline or standard in
harmonizing other cultural practices of ethnic communities that may conflict
with modern and legal developments in the future. Through this, the Note
hopes to contribute to Philippine legal scholarship.

62. Id.

63. See, e.g., Ethnic Affairs Commission of New South Wales, supra note 24, at 1-2
& Temprosa, supra note 19, at 699.
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II. FGM AS A CULTURAL PRACTICE

A. The Definition of Culture

According to the Committee on Economic, Social, and Cultural Rights,
culture is “multifaceted”%4 and “encompasses all manifestations of human
existence.”’% To this extent, culture

encompasses, [inter alia], ways of life, language, oral and written literature,
music and song, non-verbal communication, religion or belief systems, rites
and ceremonies, sport and games, methods of production or technology,
natural and man-made environments, food, clothing[,] and shelter[,] and
the arts, customs[,] and traditions through which individuals, groups of
individuals[,] and communities express their humanity and the meaning
they give to their existence, and build their world view representing their
encounter with the external forces affecting their lives. Culture shapes and
mirrors the values of well-being and the economic, social[,] and political
life of individuals, groups of individuals[,] and communities.%6

To date, it remains contentious whether or not Islam requires FGM.57 A
thorough examination of this debate will not be discussed, but the existence
of such debate will be treated as an existing fact. In this Note, nonetheless, it
is asserted that whether or not FGM is practiced pursuant to religion is
immaterial, given that culture, as defined, may embrace the practice of FGM
whether as part of a religious or belief system, as a rite or ceremony, or as a
social custom or tradition.

B. The Rationale Behind FGM — Religious

One reason behind the practice of FGM is Islam. There are two sources for
Islam — (1) the Qur’an and (2) the Sunnah.%® The Qur’an is the main source
for God’s declarations to the Prophet Mohammed.% To interpret the
Qur’an, believers of Islam or Muslims turn to the Sunnah, which is a

64. U.N. Committee on Economic, Social, and Cultural Rights, General Comment
No. 21: The Right of Everyone to take part in Cultural Life, § 10, U.N. Doc.
E/C.12/GC/21 (Dec. 21, 2009) [hereinafter U.N. ECOSOC General
Comment No. 21].

6s. Id. g 11.
66. Id. § 13 (emphases supplied).

67. Doriane Lambelet Coleman, The Seattle Compromise: Multicultural Sensitivity and
Americanization, 47 DUKE LJ., 717, 730-31 (1998).

68. Id.
69. Id.
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“compendium of [Mohammed’s] sayings and customs.”7° Aside from these
sources, the Muslims also refer to hadith or “individual sayings or customs.”7?

The Qur’an does not specifically mention FGM or even circumcision,’?
but the subject appears in the Sunnah, where, according to Annemarie
Schimmel,73 a “‘barely known’ hadith addresses the practice directly.”74 This
hadith says that Mohammed suggests to a female circumciser that excision is
allowed but must not be overdone.”s According to the same hadith, “a more
limited cutting ‘brings more radiance to the face [...] and is [...] better for the
husband.’”’76 Because female circumcision is mentioned in the Sunnah, most
Muslims believe Islam mandates it.77 As mentioned, the Sunnah is a
compendium of Mohammed’s sayings and customs.”® If Mohammed says it,
then the Muslims must follow it.7% The way they live must always be in
accord with that of Mohammed.8 Doriane L. Coleman says, “[t]hese
Muslims particularly appear to derive their belief that the practice is
religiously-mandated from the overriding principle of Islam — which itself
means ‘complete surrender to the Divine will' — that the religion governs
all of their lives’ activities, and from the specific statements of their clerics.”!

However, Coleman posits that “[t]he religious status of female
circumcision is contested despite its existence in a confirming hadith because
the relevant authority is obscure, and also because not all hadith are
considered reliable.” 82 Moreover, those who believe that female
circumcision is required are seldom personally familiar with the text or its

7o. Id.
71. Id.
72. Id. at 731.

73. Annemarie Schimmel is a well-known German orientalist and scholar who
wrote extensively on Islam and Sufism. She was a professor at Harvard
University in 1967 and returned to Boon in 1992. See Stephen Kinzer,
Annemarie Schimmel, Influential Scholar of Islam, Dies at 80, N.Y. TIMES, Feb. 2,
2003, available at http://www.nytimes.com/2003/02/02/nyregion/annemarie-
schimmel-influential-scholar-of-islam-dies-at-80.html (last accessed Apr. 18,
2010).

74. Coleman, supra note 67, at 731.

75. BOYLE, supra note 21, at 32.

76. Id.

77. Coleman, supra note 67, at 731.

78. Id.

79. Id. at 731-32.

8o0. Id.

81. Id. at 732.

82. Id.
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substance.’3 They usually rely on the word of their community elders.34
Because everybody else in the community is going through it, one is
convinced that she has to go through it as well. After all, the community
favors one who is circumcised. To this extent and in view of the practice’s
transmission from generation to generation, the practice of FGM as religious
duty has transformed, quite simply, into a rite of passage, social custom, or
tradition.?s This transformation is bolstered by the fact that studies show that
the practice of FGM predates Islam.3

C. The Rationale Behind FGM — Non-Religious

Because its religious bases are obscure, justifications for the practice became
based on gender stereotypes, superstition, and customs.’7 Among others, it is
generally believed that FGM will preserve a woman’s virginity, preserve
familial honor, prevent a woman from being ostracized by the community,
safeguard pure lineage, and secure the woman’s economic future. 8
Furthermore, some ethnic communities who practice the extreme form of
FGM believe that the practice is necessary because the clitoris is poisonous
and/or might grow bigger if not removed.’ It is also believe that the
removal of the clitoris is a rite of passage to remove the male features of the
woman.9°

The motives of the local ethnic communities in the practice of FGM are
similar to the general justifications for the practice. Based on her research,
Sittinurussamsi  A. Calsalin arrived at the conclusion that all of her
respondents share the same beliefs as regards the practice of FGM.9T As a
quick rundown, the practice of FGM among the Yakans is supported by the
following beliefs — “cleanliness|[,] dignity, honor[,] and religious duty.”92

Evidently, various explanations are cited to justify the practice of FGM,
but the explanations and motives for such practice may be grouped into two
general justifications:

83. Coleman, supra note 67, at 732.
84. See Calsalin, supra note 2, at §.
85. See also Ortiz, supra note §8, at 431.

86. See Thomas von der Osten-Sacken & Thomas Uwer, Is Female Genital
Mutilation an Islamic Problem?, 14 MIDDLE EAST Q. 1, 290-36 (2007).

87. Ortiz, supra note §8, at 433.

88. Id. at 431-33.

89. Id.

go. Id.

91. See Calsalin, supra note 2, at 16.

92. Id. at 1.
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(1) As a societal custom and tradition;?3 and
(2) As a religious duty.94

The practice of FGM as a religious duty is more constricted in scope but
is intertwined with societal custom and tradition.95 As earlier mentioned, the
religious bases for practicing FGM have been overshadowed by the
customary or traditional reasons for its observation and to this extent, it has
transformed from a religious duty into a cultural habit. When respondents
were born and raised in a community that practices FGM, they simply
conform. After all, as respondents claimed, it has always been the way things
were done and so it must continue to be that way.9¢

FGM, as a societal custom and tradition, sweeps a variety of reasons. For
some ethnic communities, FGM serves as a rite of passage into adulthood.97
One of the reasons FGM is carried out is for the purpose of maintaining the
chastity and honor of a woman prior to marriage.%® It is believed that FGM
represses or even curbs the sexual urges of a woman.99 This way, FGM helps
a woman stay pure prior to marriage.’® And if a woman stays pure and
innocent, she 1is seen as more beautiful, *°* and accordingly, her
marriageability, so to speak, is increased.'??

Corollary to the belief that circumecised!®3 women are chaste is the belief
that the uncircumcised ones are not. This belief is attested to by the fact that
some people belonging to older generations in Singapore believe that
modern women are promiscuous because they are not circumcised. %4

93. Id. at 6.

4. Id.

95. See Calsalin, supra note 2, at 6.
96. Id. at 20.

97. Id.

98. Id. at 16-17.

99. FORWARD, supra note 33, at 4.
100. Id.

1o1. This is because of the belief that a woman will only be beautiful if she remains
chaste. See IRIN Asia, ‘Indonesia: Female genital mutilation persists despite
ban,” available at http://www.irinnews.org/report/90366/indonesia-female-
genital-mutilation-persists-despite-ban (last accessed Apr. 18, 2016).

102. Ethnic Affairs Commission of New South Wales, supra note 24, at 1.

103. The term “circumcise” is used loosely in this Note to refer to women who have
undergone FGM. The Author recognizes that female circumcision does not
rightfully cover all the types of FGM. See BOYLE, supra note 21, at 24-25.

104.Sya Taha, “A Tiny Cut:” Female Circumcision in South East Asia, available at
http://theislamicmonthly.com/a-tiny-cut-female-circumcision-in-south-east-
asia (last accessed Apr. 18, 2016).
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Another way to put it is that FGM is seen as a method of keeping a woman
“clean.”'°5 It is a means of “purify[ing] genitals and bestow[ing] gender
identity.”"° Aside from this, FGM is also thought of as a protective measure
for women in case of war,'°7 as the belief is that a circumcised woman will
have less chances of getting raped.'°8

D. The Motive of Local Ethnic Communities in Practicing FGM

The Yakans have more or less the same justifications for the practice of FGM
in their community. In general, their practice of FGM is justified both as a
long-standing practice and tradition and as a means for social cohesion and
social acceptance. '

In Calsalin’s study of the Yakans’ practice of FGM, the three Kah
Dayangs had substantially the same beliefs as regards the practice of FGM
despite learning it from different sources."™ Their main basis for the practice,
though, is religion.'** For the first Kah Dayang''? interviewed, FGM is “a
cleansing rite that enables [a woman] to pray in the proper fashion, [to] read
the Holy Qur’an[,] and [to] live with dignity and honor [within]| the
community.” '3 For the second Kah Dayang, "4 undergoing FGM is
obligatory because Mohammed teaches it.’*S She sees FGM as a means of
acquiring female identity that allows a woman to read the Qur’an and pray
in mosques.''0 The third Kah Dayang, meanwhile, learned the practice from
her Islamic mentor.''7 She believed that FGM is mandatory because it is one
of the fitrah (or the natural state of a man or woman)."'® According to her,
the five natural states are the following: circumcised; shaved pubic hair;

105. See Ethnic Affairs Commission of New South Wales, supra note 24, at 1.
106. Taha, supra note 104.

107. Ethnic Affairs Commission of New South Wales, supra note 24, at 1.
108. See Ethnic Affairs Commission of New South Wales, supra note 24, at 1.
109. FORWARD, supra note 33, at 3.

110. See generally Calsalin, supra note 2, at 16-19.

111. See Calsalin, supra note 2, at 16-19.

112.Kah Dayang Jainab is a 79-year old woman who has been performing FGM
since she turned 27. The practice was passed down to her by her grandmother
before the latter passed away. Id. at 16.

113.1d. at 16-17.

114.Kah Dayang Taas learned the process of FGM from her grandmother as well. Id.
at 17.

115§.1d.
116.1d.
117. Calsalin, supra note 2, at 18.
118.1d.
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trimmed mustache; cut fingernails; and plucked armpit hair."'9 Moreover,
she believes that FGM prepares a woman for the responsibilities of
adulthood. ™° Basically, the religious leaders had substantially similar
arguments to justify the practice of FGM. According to them, it is practiced
in order to emulate the way Mohammed lived.'?' They also believed that
undergoing FGM allows a woman to attain “a high degree of respectability
and dignity.” 122

Although of less depth, the female respondents who were about to be
circumcised also had the same beliefs as the Kah Dayangs and the religious
leaders. As taught to them by their Islamic teachers, FGM “[marks a
woman’s|] passage into adulthood”'3 and makes her eligible to marry.™24
Moreover, they are willing to endure the pain caused by FGM because
otherwise, it is said that they may not go to the mosques to pray and they
may not read the Qur’an.’?s Hence, when they undergo FGM, what they
know about Islam consists mainly of what has been orally passed down to
them. Furthermore, the practice thereof is for social cohesion and acceptance
because their community avoids those who are not circumcised. 26

The women who already underwent FGM were from different walks of
life and yet they have the same beliefs with regard to the practice. They
believe that FGM is a cleansing rite; it is like shedding skin and being
reborn.™7 One of the women interviewed, named Bining, said, “[an]
uncircumcised [woman|, no matter how old she might be, will generally be
regarded as a child[ | without wisdom[ and] will be seen as inferior and not

[ ] blessed.”128

The group of Yakan male respondents also had similar beliefs, which
they learned from Islamic school.'?% In fact, they prefer to marry a
circumcised woman because she is clean, pure, and dignified.’3° They also
believe that if they marry an uncircumcised woman who bears a child, the

119. Id.

120.Id. at 18.

121.1d. at 17.

122.Id. at 20.

123. Calsalin, supra note 2, at 20.
124. Id. at 20-21.

125.1d. at 21.

126. FORWARD, supra note 33, at 3.
127. Calsalin, supra note 2, at 22.
128.1d.

129. Id. at 23.

130.1d. at 24.
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spirits of their ancestors, as well as Allah, would be furious and punish them
by causing drought, say, in their financial lives.'3' Hence, Calsalin posits that
these respondents respect the practice of FGM, for they believe it is
necessary to maintain a harmonious relationship with Allah.?32

Just like the Yakans, the other ethnic communities in Mindanao ground
the practice of FGM or pag-sunna upon their religious beliefs and
tradition.'33 The women feel that they have a moral obligation to undergo
FGM or pag-sunna. '3+ It is obligatory because they may not properly
function as Muslims without having undergone such a process.'3s In fact,
they believe that one is not considered a Muslim unless she went through
pag-sunna.'3% As Olga Czarina V. Belisario puts it in her study, at least with
respect to the involved communities, “it is deemed highly unusual for a
Muslim woman not to be circumcised because they believe that female
circumcision is the only way for Muslim males and females and converts to be
recognized as followers of the Islam religion.”'37 The compulsion to go
through it is so severe that its non-observance is tantamount to religious
disobedience.3%

The other ethnic communities think about the practice as a means to
inculcate chastity and cleanliness.’39 This belief is similar to those of the
Yakans as well. For them, the swabs of cotton used in scraping the genitalia
of the girl should either be kept or buried in order to prevent the girl from
becoming a loose woman and in order for her to find a suitable husband.4¢
Furthermore, the act of washing the vagina is not just for hygiene, it also has
a symbolic meaning as it serves as a reminder that they have become abiding
Muslims by going through pag-sunna.'4t Also, the other ethnic communities
share the same beliefs as the Yakans that only marriages between circumcised
individuals will be blessed spiritually.’? In this sense, pag-sunna becomes a
pre-requisite not only for Islam per se,'#3 but also for marriage.'44 This

131.1d.

132.1d. at 23.

133. Belisario, supra note 23, at 7.
134. 1d.

135.1d.

136. Id.

137. Id. (emphasis supplied).
138.Id.

139. Belisario, supra note 23, at 7.
140. Id.

141.1d.

142.1d.

143. 1d.
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theory is supported by the fact that the Imam first ascertains whether the
parties to a marriage are circumcised or not.™$

III. THE EFFECTS OF FGM

Those who practice FGM argue that there is neither harm nor pain in
undergoing it because only a trivial amount of flesh is removed.'4% As they
put it, it is only the “size of a nail clipping,”'47 or “a quarter grain of rice, a
guava seed, a bean, the tip of a leaf, [or] the head of a needle.” ™8 However,
a number of studies show that it has negative health impacts.™9 In a study
conducted in 1997, it was established that the practice of FGM results in
short- and long-term health complications. 'S Meanwhile, in the study
conducted by Belisario, she posits that the complications caused by the
practice of FGM may be categorized into two kinds — psychological and
physiological.tst

A. Psychological Effects

In her study, Calsalin took note that the psychological effects of FGM range
from deep fear to a feeling of accomplishment.!s? The emotional state of a
girl subjected to the practice of FGM depends upon the step of FGM at
which she is in. In anticipation of the pain that the practice will cause, the
girls to be circumcised usually feel a sense of struggle.’s3 One respondent in
Calsalin’s research said that she felt scared and worried upon knowing that
her turn to undergo the ritual was forthcoming.'s4 Others feel a sense of
excitement, keeping in mind that the practice serves as a rite of passage to
adulthood.'ss After the process though, the respondents generally feel elated
for having survived a crucial time in their lives.’s¢ According to Belisario,

144.1d.
145.Belisario, supra note 23, at 8.

146. See Sara Corbett, A Cutting Tradition, N.Y. Times, Jan. 20, 2008, available at
http://www.nytimes.com/2008/01/20/magazine/20circumcision-t.html?_r=o
(last accessed Apr. 18, 2016).

147.1d.

148. Id.

149. Calsalin, supra note 2, at 3.
150.1d. at 5.

151.Belisario, supra note 23, at 3.
152. Calsalin, supra note 2, at 27.
153.1d.

154. Id.

155.1d. at 17.

156. See Calsalin, supra note 2, at 28.



2016 FEMALE GENITAL MUTILATION 1139

the psychological dysfunctions caused by FGM may be grouped into six.
These are the following:

(1) traumas;

(2) shock;

(3) depression;
(4) shame;

(5) fear; and
(6) anxiety.'s7

B. Physiological Effects

Belisario also claims that the physiological malfunctions caused by the
practice of FGM may be divided into six categories:

(

(2) urologic;

) infectious;

'

3) dermatologic;

4) hematologic;

—~

5) obstetric; and
(6) gynecologic.'s

According to Harry Gordon, a doctor, these effects do not only result
from the act of cutting or scraping the female genitalia. Several other
variables also come in, such as “the use of crude and unsterilized equipment,
the non-use of anesthesia during operations, and the use of unhygienic salves
and medication for treating wounds.”™$9 Maureen Mswela avers that “[t]he
health risks associated with the use of crude equipment that circumcisers use
to deform guiltless girls should be widely communicated.”'6°

Among the immediate or short-term complications of the practice are
“pain, hemorrhage, prolonged bleeding causing shock and death, local and

157.Belisario, supra note 23, at 4.

158.1d. at 3.

159. Id. (citing Daniel Gordon, Female Circumcision and Genital Operations in Egypt and
the Sudan: A Dilemma for Medical Anthropology, s MED. ANTHROPOLOGY Q. 3
(1991)).

160. Maureen Mswela, Cultural Practices and HIV in South Africa: A Legal Perspective,
12 POTCHEFSTROOMSE ELEKTRONIESE REGSBLAD 172, §24 (2009) (citing

DANIEL NJOROGE KARANJA, FEMALE GENITAL MUTILATION IN AFRICA:
GENDER RELIGION AND PASTORAL CARE 65 (2003)).
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systemic infection, septicemia, anemia, tetanus, gangrene, and fracture or
dislocation of the clavicle, femur, humerus, or hip joint because of forcefully
being held down.”™" Meanwhile, the long-term complications are said to
result from the almost sealed off vagina after infibulation.'®> Due to the
difficulty in urinating, chronic urinary tract infection may result.'o3 If left
unattended, such infection may creep into the bladder and kidneys, which
may in turn result in renal failure, septicemia, and even death.'%4 Aside from
these, the following may also occur — pelvic infection of the uterus and
fallopian tubes, “[i|nfertility, keloid scarring, fistulae, dyspareunia[,] and
sexual dysfunction.” 'S Lastly, there are studies asserting that 15% of
circumcised women die of bleeding or infection immediately after going
through the procedure.%¢

IV. INTERNATIONAL AND MUNICIPAL LAWS
ON THE RIGHT TO CULTURAL INTEGRITY

Pertinent to the discussion of the practice of FGM are two rights available to
the ethnic communities who practice it — these are the right to cultural
integrity and the right to health. Both rights, as enshrined in the 1987
Constitution and in several international instruments, shall be discussed in
order to show the Philippines’ duty as a State to respect, protect, and
promote them in all aspects of governance and legislation.

A. International Law
1. International Covenant on Civil and Political Rights (ICCPR) and
General Comment No. 23

The ICCPR is a multi-lateral treaty adopted by the General Assembly of the
United Nations on 19 December 1966.797 It was signed by the countries on
the same day and was ratified on 23 October 1986.168

161. Calsalin, supra note 2, at s.
162. Id.
163. Id.
164. Id.
165.1d.

166.Layli Miller Bashir, Female Genital Mutilation In The United States: An
Examination of Criminal and Asylum Law, 4 J. GENDER & L. 415, 422 (1996).

167. United Nations Treaty Collection Database, International Covenant on Civil
and Political Human Rights, available at https://treaties.un.org/pages/
ViewDetails.aspx?stc=TREATY &mtdsg no=IV-4&chapter= 4&lang=en (last
accessed Apr. 18, 2010).

168. Id.
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The first paragraph of Article 1 of the ICCPR ensures the right of self-
determination of all peoples.'% Pursuant to this right, all individuals may
“freely determine their political status and freely pursue their economic, social,
and cultural development.”t7° To fortify this right, the third paragraph thereof
instructs the States-Parties to the ICCPR to “promote the realization of the
right of self-determination” '7' and to “respect that right.” 172 Self-
determination conveys the legal right of a group of people to determine their
own destiny.'73 In an article for the Max Planck Yearbook of United
Nations Law, Dieter Kugelmann'74 says that the claim of right of self-
determination is the crucial point in the exercise of the rights of ethnic
minorities.'”S He then cites Siegfried Wiessner’s conclusion to bolster this
point, to wit —

First, indigenous peoples are entitled to maintain and develop their distinct cultural
identity, their spirituality, their language, and their traditional way of life. Second,
they hold the right to political, economic[,] and social self-determination,
including a wide range of autonomy and the maintenance and
strengthening of their own system of justice. Third, indigenous peoples
have a right to demarcation, ownership, development, control[,] and use of
the lands they have traditionally owned or otherwise occupied and used.
Fourth, governments are to honor and faithfully observe their treaty
commitments to indigenous nations.'7%

However, he puts the brakes on this assertion and qualifies it by saying
that “this far-reaching standard is not consented to as a whole international
law.”177 Nevertheless, he says, “it marks the crucial points of protection.”!7®

169. See International Covenant on Civil and Political Rights, art. 1 (1), adopted Dec.
19, 1966, 999 U.N.T.S. 171 [hereinafter ICCPR].

170.Id. (emphases supplied).
171 Id. art. 1 (3).
172.1d.

173. Unrepresented Nations and People Organization, Self-determination, available at
http://www.unpo.org/article/4957 (last accessed Apr. 18, 2016).

174.Dieter Kugelmann is a German writer and jurist. See Deutsche Hochschule der
Ploezei, Public Law with a Focus on Police Law and incl. International Law
and European Law, available at https://www.dhpol.de/en/hochschule/
Departments/Polizeirecht.php (last accessed Apr. 18, 2016).

175.Dieter Kugelmann, The Protection of Minorities and Indigenous Peoples Respecting
Cultural Diversity, 11 MAX PLANCK Y.B. U.N. L. 233, 259 (2007).

176.1d. at 259-60 (citing Siegfried Wiessner, Rights and Status of Indigenous
Peoples: A Global Comparative and Legal Analysis, 12 HARV. HUM. RTsS.]. §7,
127 (1999)) (emphasis supplied).

177.1d. at 260.

178. Id.



1142 ATENEO LAW JOURNAL [voL. 60:1121

Going back to the ICCPR, another right ensured by the same Covenant
is the right to freedom of thought, conscience, and religion.'79 In paragraph
1 of Article 18 thereof, it is stated that “this right shall include freedom to have
or to adopt a religion or belief of his choice, and freedom, either individually or in
community with others and in public or private, fo manifest his religion or belief
in worship, observance, practice[,] and teaching.”'8° Moreover, in the second
paragraph thereof, it is said that “[n]o one shall be subject to coercion which
would impair his freedom to have or to adopt a religion or belief of his
choice.”™" In the last paragraph thereof, the States-Parties to the Covenant
are enjoined to respect the liberty of parents or legal guardians “to ensure the
religious and moral education of their children in conformity with their own
convictions.”'82 This is congruous to the recognition by the State of the
natural and primary right and duty of parents in the rearing of the youth for
the development of their moral character.'® This is one of the declared
principles of the 1987 Constitution.'84

In Article 27, special consideration to ethnic minorities is given by the
ICCPR."8s It provides that “[i]n those States in which ethnic, religious|,] or
linguistic minorities exist, persons belonging to such minorities shall not be
denied the right, in community with the other members of their group, fo
enjoy their own culture, to profess and practi[c]e their own religion, or to use
their own language.” '8¢ According to Kugelmann, Article 27 of the ICCPR
is the most important obligatory provision on the protection of minorities on
an international level '87 despite the seeming vagueness of the term
“minority” "8 because it sets “culture, religion[,] and language as the most
important criteria for a minority.”'89

179. ICCPR, supra note 169, art. 18 (1).
180. Id. (emphases supplied).

181.Id. art. 18 (2).

182.Id. art. 18 (4).

183. PHIL. CONST. art. II, § 12.
184.PHIL. CONST. art. I, § 12.

185.Jonathan C. Jo, Balancing the Right of Indigenous Peoples to Practice Their
Culture vis-a-vis the State’s Interest and Obligation to Protect and Conserve
Threatened Species of Wildlife (2013) (unpublished J.D. thesis, Ateneo de
Manila University) (on file with the Professional Schools Library, Ateneo de
Manila University).

186.ICCPR, supra note 169, art. 27.
187 Kugelmann, supra note 175, at 246.
188 Id. at 245.

189. Id. at 246.
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This Article may be applied to the subject ethnic communities so long as
it may be established that they are minorities based on their culture, religion,
and language. According to the Preliminary Report on the Study of the
Problem of Discrimination Against Indigenous Populations,'9° released by
the Commission on Human Rights, indigenous peoples are “composed of
the existing descendants of the peoples who inhabited the present territory of
a country wholly or partially at the time when persons from a different
culture or ethnic origin arrived there from other parts of the world.”®9"
Kugelmann supplements this definition by referring to the indigenous
peoples as those “who inhabited a land before it was conquered by other
peoples or societies during coloni[z]ation by force or by treaty and they
consider themselves distinct from the society currently governing those
territories.” 192 Following this definition, the Yakans, Tausugs, Samals,
Maranaos, and Badjaos may be considered not just as ethnic minorities but as
indigenous peoples, too. They were living in Mindanao long before non-
Muslims arrived and conquered the country. Moreover, following the
criteria of culture, religion, and language,™3 such indigenous groups may be
considered as ethnic minorities falling within the ambit of protection given
by Article 27 of the ICCPR."94

In its soth session in 1994, the Human Rights Committee adopted
General Comment No. 23 on Article 27 of the ICCPR.195 Essentially, the
Committee highlights the distinct protection given by the ICCPR to ethnic,
religious, or linguistic minorities.'9% In the first paragraph thereof, the said
General Comment phrases such idea in this wise — “[tjhe Committee
observes that this [A]rticle establishes and recognizes a right[,] which is
conferred on individuals belonging to minority groups and which is distinct
from, and additional to, all the other rights which, as individuals in common
with everyone else, they are already entitled to enjoy under the
Covenant.”'97 Moreover, the Committee says the enjoyment of the right

190. Human Rights Committee, Preliminary Report on the Note of the Problem of
Discrimination Against Indigenous Populations, § 18, U.N. Doc. E/CN.4/Sub.2/
L.s66 (1972).

191.1d.
192. Kugelmann, supra note 175, at 238.

193.Kugelmann asserts that Article 27 of the ICCPR stresses culture, religion, and
language as the criteria of minority. Id. at 246.

194.1d.

195. Human Rights Committee, General Comment No. 23: Rights of Minorities (art.
27), UN. Doc. CCPR/C/21/Rev.1/Add.s [hereinafter HRC General
Comment No. 23] (Apr. 8, 1994).

196.1d. g 1.
197. Id. (emphasis supplied).
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under Article 27 is distinct from the right of self-determination recognized
by ICCPR in its first article.’® According to the General Comment, the
right recognized under Article 27 of the ICCPR is conferred on individual
members of minority groups, “as such.”'9 Hence, the protection given by
the Article is bestowed upon individuals who belong to minorities.2%°
However, the Committee still acknowledges that this right still depends, to
some extent, upon the conservation of the culture, religion, and language.2°!
This, in turn, impliedly recognizes the role of the collective preservation of
the culture by the ethnic minorities, because the only way culture, religion,
and language may continually exist is through such effort. To do this, the
Committee asserts that “positive measures by States may also be necessary to
protect the identity of a minority and the rights of its members to enjoy and
develop their culture and language and to practi[c]e their religion, in
community with the other members of the group.”22

In another paragraph of the General Comment, it is likewise stated that
Article 27 simply recognizes “the right of individuals belonging to those
minorities ... [—] in community with members of their group [—] to enjoy
their own culture, to practi[c]e their religion, and [to] speak their
language.”2%3 In another portion of the General Comment, the Human
Rights Committee asserts that States-Parties to ICCPR are obliged to make
certain that “the exercise and existence of this right are protected[.]”204
Clearly, these provisions in the ICCPR recognize and respect the rights of
ethnic communities to enjoy their own culture and embrace a particular way

of life.

2. International Covenant on Economic, Social and Cultural Rights
(ICESCR) and General Comment No. 21

Aside from the ICCPR, another instrument that recognizes the right of an
individual to enjoy his or her culture is the ICESCR, which was adopted by
the United Nations General Assembly on 16 December 1966,2°5 signed by

198.1d. 9 2.

199.1d. 9 3.1 (emphasis supplied).

200.1d. 9 3.2.

201. HRC General Comment No. 23, supra note 195, § 5.1.
202.1d. § 6.2.

203.1d. 9 5.2.

204.1d. § 6.1.

205. United Nations Treaty Collection Database, International Covenant on
Economic, Social and Cultural Rights, available at https://treaties.un.org/Pages/
ViewDetails.aspx?src=TREATY &mtdsg_no=IV-3&chapter=4&lang=en (last
accessed Apr. 18, 2010).
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the Philippines on 19 December 1966, and ratified on 7 June 1974.20
Among the rights recognized by the ICESCR are:

(1)
@)

(3)

—~ o~
[

The right of self-determination;2°7

The equal right of men and women to the enjoyment of all
economic, social, and cultural rights;2°8

The right of people to freely dispose of their natural wealth and
resources, based upon the principle of mutual benefit;2%

The right to social protection;2'°

The right to an adequate standard of living;>'"

The right to work;?!2

The right of everyone to form trade unions and join a trade
union;?'3

The right to social security, including social insurance;?™

The right to an adequate standard of living, including adequate
food, clothing, and housing;?'s

(10) The right of everyone to be free from hunger;>*¢

(11) The right to the highest attainable standards of physical and
mental health;2™7

(12) The right to education;>'$

(13) The right to take part in cultural life;2'9 and

200.
207.
208.
209.
2710.
.

211

212.
213.
214.
215.
216.
217.
218.

219.

Id.

ICESCR, supra note 49, art. I.

Id.
Id.
Id.

Id.

art.
art.
art.
art.

art.

1 (2).
9.
I1.
6.

ICESCR, supra note 49, art. 8 (1) (a).

Id.
Id.
Id.
Id.
Id.

art.
art.
art.
art.

art.

9.
11 (1).
11 (2).
12 (1).

13 (1).

ICESCR, supra note 49, art. 15 (1) (a).
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(14) The right to the enjoyment of the benefits of scientific
progress.22©

Of all these rights, the most relevant provision to this discussion is
Article 15 (1) (a), which establishes that States-Parties to the ICESCR shall
recognize the right of everyone “to take part in cultural life[.]22* Aside from
Article 15, there is also Article 1, which ensures the right of self-
determination of all peoples.?2? Pursuant to such right, peoples may “freely
pursue their economic, social[,] and cultural development.”223 In one respect, it
may be argued that the guarantee of self-determination in the ICESCR is
conferred on States and not on ethnic communities, since the provision uses
the word “peoples.” However, the Author posits that even if the right of
self-determination is only guaranteed to States as such, the free pursuit of
cultural development may still extend to the ethnic communities as citizens
of the State. Hence, Article 1 and Article 15 (1) (a) of the ICESCR both
guarantee the right of ethnic communities to practice and enjoy their
culture.

On 21 December 2009, the Committee on Economic, Social, and
Cultural Rights published General Comment No. 21 to elaborate on Article
15 (1) (a) of the ICESCR, i.e., the right of everyone to take part in cultural
life.224 According to General Comment No. 21, the right of everyone to
take part in cultural life may be considered as a freedom, which requires
States-Parties to both abstain and positively act.22s Abstention means the
“non-interference with the exercise of cultural practices and with access to
cultural goods and services” 226 while positive action means “ensuring
preconditions for participation, facilitation[,] and promotion of cultural life,
and access to[,] and preservation of cultural goods.”227

Moreover, the General Comment asserts that the word “everyone” in
the right of everyone to take part in cultural life may pertain to an individual
or to a collective.??® This means that the right “may be exercised by a person
(a) as an individual, (b) in association with others, or (¢) within a community
or group, as such.”2?9 As citizens of the State, the right to take part in

220.1d. art. 15 (1) (b).

221.1d. art. 15 (1) (2).

222.1d. art. 1.

223.1d. (emphasis supplied).

224. U.N. ECOSOC, supra note 64.
225.1d. 9 6.

226.1d.

227.1d.

228.1d.

229.1d. 4 9.
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cultural life is extended to the Yakans, Tausugs, Samals, Maranaos, and
Badjaos collectively. It does not end there, though. The members of such
ethnic communities may also exercise such right individually.

“To take part” or “to participate,” according to the General Comment,
has three components — “(a) participation in, (b) access to, and (c)
contribution to cultural life.”23° Participation in cultural life means the right
of everyone

to act freely, to choose his or her own identity, to identify or not with one or
several communities or fo change that choice, to take part in the political life
of society, to engage in one’s own cultural practices[,] and to express

oneself in the language of one’s choice.?3!

Access to cultural life means “to know and understand his or her own
culture and that of others through education and information|[ | and to
receive quality education and training with due regard for cultural
identity.”232 Contribution to cultural life means

the right of everyone to be involved in creating the spiritual, material,
intellectual[,] and emotional expressions of the community. This is
supported by the right to take part in the development of the community
to which a person belongs, and in the definition, elaboration[,] and
implementation of policies and decisions that have an impact on the
exercise of a person’s cultural rights.?33

In the interpretation given by the Committee on Economic, Social, and
Cultural Rights of the right to take part in cultural life in General Comment
No. 21, it is evident that the exercise of such right, in the end, rests in the
individual. While “everyone” pertains to both an individual and to a group,
in the last analysis, the choice on whether one wants to take part in his or
her own culture or to choose another remains in the individual as an
individual or in the individual as member of a collective.

3. Universal Declaration of Human Rights (UDHR)

Another international instrument that articulates the rights of ethnic
communities to practice their customs and traditions is the UDHR .234 The
UDHR was formulated shortly after the formation of the United Nations,

230. U.N. ECOSOC General Comment No. 21, supra note 64, § 15.
231.1d. 9 15 (a) (emphases supplied).

232.1d. § 15 (b).

233.1d. § 15 (¢).

234. Universal Declaration of Human Rights, G.A. Res. 217A (III), U.N. Doc.
A/810 at 71 (Dec. 10, 1948) [hereinafter UDHR].
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which was in turn created after the World War I1.235 The Philippines was
among the 48 countries which voted in favor of the UDHR,236 a special
document devised by a committee spearheaded by Eleanor Roosevelt.237
Initially, the UDHR, which was a declaration of “the rights that everyone in
the entire world should have,”?3% was only considered as a soft law.239 As




