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SECRETARY OF JUSTICE

Compiled by
TEODORO FERNANDEZ*

! OPINION NO. 120, s. 1977
October 26, 1977

Undersecretary Pedro M. Almanzor
Department of Finance

Manila

Sir:

‘

In your letter of the 10th instant you refer to “a seeming controversy
as to the proper law to applyin the matter of distribution of the gross
proceeds ‘of realty tax on machineries permanently used or installed in
sugar centrals, mills or refineries’”. You advert to the opposing views
expressed on the matter by the Secretary of Finance in his Local Assess-
ment Opinion No. 4-77, on' one hand, and the Sangguniang Bayan of
Balayan, Batangas, on the other, The former expounds the view thai on
the manner of distributing the proceeds of the real property tax among
the various unmits of local governments where the taxed real property is
situated, the penultimate paragraph of Section 5 of Commonwealth Act
No. 470, as amended by Commonwealth Act No. 669 (the old Assess-
ment Law) is still operative despite the enactment of P. D, No. 464
(the new Assessment Law, known as the “Real Property Tax Code”)
while the while the latter insists that it should be section 86 of P. D.
No. 464 which should govern.

The conclusion in the cited Local Assessment Opinion, supra, is as
I see it, grounded on the lack of inconsistency or repugnance between the
cited provision of Commonwealth Act No. 470 and the cited provision of
P. D. No. 464, and/or on the rule that in case there be such repugnance,
as between a special provision (referring to section 5, Commonwealth Act
No. 470 whick applies to the distribution of the proceeds of the real
property tax on machineries, installed in sugar centrals, mills, or refineries)
and a general provision (referring to section 86, P. D. No. 464, which
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applies to the distribution of all real property taxes) the special provision
should prevail.

But I do not see this as the crux of the matter. The question as to
which of the two provisions should prevail need not be raised because
Commonwealth Act No. 470 was expressly repealed by Section 111 of
P. D. No. 464 which states:

“See. 111. Repealing Clause. — Commonwealth Act Numbered
Four Hundred Seventy, as amended; the pertinent provisions of the
Charter of all cities; Section two thousand ninety-two of the Revised
Administrative Code; and all acts, laws or decrees or parts of acts,
laws or decrees inconsistent with the provisions of this code are
hereby repealed or modified accordingly.”
The above repealing clause expressly mentions Commonwealth Act No.
470, as amended, as among those laws which it repeals. It is well set-
tled that a provision expressly repealing a particular law identified there-
in is effectual to establish a repeal of the law thus specified and that the
chief value of an express repeal is that it leaves no room for doubt that

the repealed law is totally abrogated or annulled.

Wherefore I am constrained to opine that section 86 of P. D. No.
464, being the existing provision on the matter, should overn the imanner
of the distribution.of the gross proceeds of thc realty taxes on machineries
permanently installed in sugar centrals, mills or refineries.

Having arrived at this conclusion, it becomes unnecessary to consider
the corollary question you raise as to whether cities where sugar cane
is raised may avail of the benefits of the tax proceeds distribution made
in accordance with section 5 of Commonwealth Act No. 470.

Very truly yours,

(Sgd.) VICENTE ABAD SANTOS
Secretary of Justice

OPINION NO. 133, s. 1977
November 23, 1977
The Deputy Executive Director
and Officer-in-Charge
National Tax Research Center
First BF Condominium Building
Aduana St., Intramuros, Manila

Sir:
This refers to your request for opinion on certain questions concern-

ing the implementation of Section 23 of P. D. No. 1177 (otherwise known
as “The Budget Reform Decree of 1977°), which reads:

' “Sec. 23. Tax and Duty Ezemptions. — All units of government,
including government-owned or controlled corporations, shall pay in-
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come taxes, customns duties and other taxes and fees as are imposed
under revenue laws: Provided, that organizations otherwise exempted
by law from the payment of such taxes/duties may ask for a
subsidy from the General Fund in the exact amount of taxes/duties
due: Provided, further, that a procedure shall be established by the
Secretary of Finance and the Commissioner of the Budget, whereby
such subsidies shall automat.cally be considered as both revenue and
expenditure of the General Fund.”

Particularly, .your question are:.

1. Did the above-mentionied provisos of PD 1177 (referring to
section 23, supra) repeal the charters of government-owned or con-
trolled corporat.ons such that even those with tax exemption provisos

" are now required to pay the taxes and other impositions imposed by
existing revenue laws? '

2. For a government-owned or controlled corporation to be en-
titlea to sups.dy prov.ued in sawg section Z8, 1§ 1T necessary thatv said

“eutities Muse be eNJOY:mg taX cXempuon priviieges ac tne time rPD
kL took eirece?

e

I think section 23, supra, has the effect of withdrawing from govern-
ment-o“'\(led or controlled corporations the tax exemptions granted in
their respective charters. For [ see this provision as a clear and un-
equivocal; expression of the legislative intent to subject e/l units of gov-
.ernnlent-é\\fned or controlled corporations to the payment of all taxes,
duties and fees imposed under revenue laws. Therefore, the charter of
any government corporation which provides for the exemption of - the
particular corporation from any tax, duty or fee should to the extent
of the imposition of the exemption be deemed repealed by P. D. No. 1177.
_This is in consonance with the rule that prior special laws (the tax
exemption provision in the charter) may be repealed by implication upon
the enactiment of a later general statute (P. D. No. 1177) where the
legislative intent to effectuate a repeal is unequivocably expressed (Suther-
land, Statutes. and Statutory Constitution, Vol. I, p. 487).

- In this connection, it rﬁight interest you to know that this Office has
been reliably informed by the Depargment of Finance that said depart-
_ment is already enforcing the provisions of the Tariff and Customs Code
aainst all government-owned or controlled corporations, regardless of
whether or not they have been enjoying exemptions under their respec-
tive charters.

As to query No. 2, I think that any government. corporation which
is exempt by law from tax or duty may ask for the subsidy mentioned
in the first proviso of section 26, supra. . And considering . that. P. D.

No. 1177 is aimed at the “institutionaiization of budgetary innovations of -

the New Society” (see its title and 4th preambulatory clause) and is
designed to regulate the national budgeting process (see 1st, Znd, 3rd pre-
-ambulatory clauses), there would be no reason for differentiating be-
tween government corporations which were already enjoying  the tax
exemptior. privileges at the time said P. D. took effect and :those which
are:later ‘granted such- exemption, for purposes of carrying out the above-
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stated purpose of the decree. Indeed, these purposes would not be real-
ized, but on the contrary would be defeated, by an interpretation which
would limit the operation of the proviso in question to the former. Ac-
cordingly, the second query is answered. in the negative.

‘Please be guided accordingly.
Very truly yours,

(Sgd.) VICENTE ABAD SANTOS
Secretary of Justice

OPINION NO. 144, s.. 1977
December 2, 1977
The Director of Mines
Bureau of Mines
Manila

Sir:

This has reference to the proposals received by your Office from
foreign and/or domestic companies for mining service contracts to ex-
plore, develop and exploit mining resources covered by mineral reserva-
tions and mining leases. You state that while you foresee no serious legal
problems on mining service contracts iavolving mineral reservations, you
would like to be enlightened regarding service contracts involving mining
leases, in the light of the provisions of Article XIV, Section 9 of thg
new Constitution, and of Section 44 of P. D. No. 463, otherwise known
as the Mineral Resources Development Decree of 1974, which respectively
provide as follows:

“SEC. 9. The disposition, exploration, developmen?, exploitation,.
or utilization of any of the natural resources of the Philippines shell
be limited to citizens of the Philippines, or to corporations or asso-
ciations at least sixty per centum of the capital of which is owned
by such citizens. The National Assembly, in the national interest,
may altow such ecitizens, corporations, or associations to enter into
service contracts for financial, technical, management, of other foms
of assistance with any foreign person or entity for the exploration,
development, exploitation, or utilization of any of the natural re-
sources. Existing valid and binding service contracts for financial,
technical, management, or other forms of assistance are hereby
recognized as such.

“SEC. 44. Mining Lease Rights, — x x x Provided, fmglly,
That a lessee may on his own or through the Government, enter into
a service contract with a qualified domestic or forelgn contractor
for the exploration, development and exploitation of his claims and
the processing and marketing of the product thereof, subJect'to the
rules and regulations that shall be promulgated b.y_ the Du:ector,
with the approval of the Secretary, and on the conq_ltlon that if _thev
service contractor will provide the necessary financial and technical
resources, he may be paid from the proceeds of the operation not
exceeding forty per centumi (40%) thereof. Service contracts shall
be approved by the Secretary upon recommendation of the Director.”
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In. this connection, you raise the following specific .questions:

= . %1 Can -a Philippine corporatlon with 30% equity owned by :
for igners . enter  intp. .a mining service contract with a .foreign .
company grantmg the latter a shale of not more than 40% fxom
the proceeds of “the operations? - ’

“2. Can the foreign corporatxon owning the 30% equity in the
local company be at the same time a mining service contractor of
said local company, however, acquiring not more than 40% share of
the proceeds of the operations?

“3. 1s a stipulation of payment of a management fee or any
other fee over and above the 409 share of the proceeds derived
.from operations payable to the mining service contractor be (sic)

violative of the constitutional provision on the matter?

¥4, Can a foreign company enter into an operating agreement

with "a mining lessee to develop leased mining claims instead of a

. mining- service coniract as provided under the abovecited Section
- 44 of PD No. 4637

“5 Does an agreement providing for a pre-exploration period,
the subsejjuent formation of a joint venture corporation between Fili-
pmo and ,foreign partners with respective equlty of 709%-30%, and
sa:d Jomt‘venture corporation entering into a minmg service contract
with another foreign company to develop the said mining claims
fall within the contemplatton of a mining service contract?”

The questions, which were apparently cuiled from pending contract
proposals, are simplified into too general terms; hence, I shall confine
myself to general observations.

Query No. 1: '

By law, a mining lease may be granted only to a Filipino citizen, or
to a corporation or partnership registered with the Securities & Exchange
Commission at least 60% of the capital of which is owned by Filipino
citizens and possessing the technical competence and financial resources
sufﬁcxent to develop the claim apphed for. [Secs. 2(n), 11 & 37, P. D.
No. 463.] The query is raised apparently in view of the fact that the
60-40 benefit-sharing scheme under the service contract may erode or
circumvent the 609 citizenship requirement in the Coustitution, since
Philippine. citizens own only 70% of the mining corporation which in turn
will get only 60%, of the proceeds of the mineral production.

The sixty percent Philippine equity requirement in mineral resources
exploitation, which is carried over from the old Constitution, is intended
to insure, among other purposes, the conservation of indigenous natural
resources, for Filipino posterity [Vol. X, Constitutional Convention Re-
cords Journal, Nos. 131-139 (1966), pp. 114 et seq]. 1 think it is im-
plicit in this ‘provision, even if it refers merely to ownership of stock
in the corporation holding the mining concession, that beneficial owner-
ship of the ‘right to' dispose, exploit, utilize, and develop natural re-
sources shall pertain to Filiping citizens, and that the nationality fequire-
ment is not satisfied -unless T*‘1hpmos are the prmc1pal beneficiaries in the
exploitation of the country’s ‘natural resources. [See Roman Catholic
Apostolic Adm. of Davao, Inc. v. Land Registration Commission, 102
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Phil. 596 (1957); BOI position, quoted in Walter J. Levy Final Report

on New Petroleum Formulae (1970), p. 59.] This criterion of bene-
ficial ownership is tacitly adopted in Section 44 of P. D. No. 463, above-
quoted, which limits the service fee in service contracts to 40% of the
proceeds of the cperation, thereby implying that the 60-40 benefit-sharing
ratio is derived from the 60-40 equity requirement in the Constitution.

The new Constitution introduces the service contract concepts where-
by a natural resource corporation may be allowed by law to enter into
service contracts for financial, technical, management or other forms of
assistance with a foreign contractor for the exploration, development,
exploitation, or utilization of any of the natural resources. Pursuant to
this provision, P. D. No. 463 now allows, under Section 44 ‘above-quoted,
service contracts in mining. The service contract system is obviously
intended to enable Philippine citizens and entities to enlist the assistance
of foreign capital to hasten the development of our natural resources,
which are capital-intensive and sometime high-risk ventures.

A cursory reading of Section 44, above-quoted suggests that a
Phlhppme corporation, with 30%, foreign-owned equity, which holds a
imining lease, may enter into a service contract with a foreign contractor
for financial, technical, management, or other forms of assistance for
the exploration, development, exploitation and utilization of his mining
claims, and if the service contractor will provide the necessary financial
and technical resources, the contractor may be paid from “the proceeds
of the operation not exceeding forty percent (409%) thereof”, Theore-
tically, the service fee that is payable to the contractor may be treated as
an expense or a part of operating costs, deductible from the gross pro-
ceeds of the operations, and is therefore paid off before any surplus or
income is realized by the mining company that may eventually accrue to
the company’s stockholders as dividends

It is observed, however, that the phrase “proceeds of the operation”
is not defined in the law or in the implementing Rules and Regulations.
The said rules provide that a service contract shall not be approved
unless, among other things, the contract contains “a scheme for the re-
payment of service fees and repayment of advances” which- may inclﬁdg
the following: ) '

“(ii) Except for repayment of pre-production expenses which
shall adhere as closely as possible to international practice, a provi-
siun that the interest charged on the fair value of the gervices ren-
dered and actual funds advanced by the foreign entity shall not be
more than the prevailing mtelnatwnal interest rates charged for.
similar types of transaction.” [Sec. 59.4(c), Cov‘solldated MneS
Adm. Order No., MRD-15, s. 1977.] ’

The regulation would seem to allow an arrangement whereby the service
contract stipulates for repayment to the contractor of pre- product1on ex-
penses, and of refund of funds actually -advanced by the foreign entity.
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as well as/payment of fair value of services. rendered, including interest

at prevailing internationally accepteéd rates, and in addition, a further‘

40%, -share in “‘the proceeds of the operations”.

Tt is obvious ‘that while payments to a service contractor may' be
justified as ‘a service fee, and therefore properly deductible from gross
proceeds, the service conmtract could -be -employed as a means of going
about or circumventing the constitutional limit on foreign equity parti-
cipation and the obvious constitutional policy to . insure that Filipinos
retain beneficial ownership of our mineral resources. Thus, every service
contract scheme has to be valuated in its entirety, on a case to case basis,
to detérmine reasonableness of the total “service fee”, eg. the valuation
of servxc&s rendered, accounting of funds advanced, and most important
the manner of computing the “proceeds of the operation” and the dura-
tion of the sharmg in the sair proceeds, in relation io the exposure of the
foreign contf\actor, e.g., nature and extent of the risks assumed by the
contractor, th‘e magnitude of capital investment, and other relevant con-
siderations, like the options available to the contractor to become equity
participant in ‘the Philippines entity holding the concession, or to acquire
rights in the processing and marketing stages. This evaluation would
involve considerations of fact and of policy which that Office is in a
better position to assess. In fact, I understand that the Chamber of
Mines of the Philippines, in its letter dated August 15, 1977 to the Presi-
dent, precisely request that the guidelines for the terms. and conditions
of mining service contracts be now set out in detail.

Queries Nos. 2 & 3:

The above considerations apply with equal relevance to the situa-
tions described in the second and third :queries. While there appears
to be no basic legal object to a“foreign corporation. who is service con-
tractor tc a mining corporation to bécometequity participant in the same
corporation, a foreign corporation should not be allowed to violate the
40% limit of equity by a scheme of service contract jointy with equity
holding. :

I understand that the question whether “a foreign corporation
which has up to the maximum permissible equity participation in a Phil-
ippine mining corporation may enter into service contract with the same
Philippine corporation, and receive therefrom a service fee of up to 4C%,
of the net ‘profits of the mining operation in addition to the return on its
equity interest”, was among the matters elevated to the President by the
Chamber of Mines of the Philippines, in its letter aforecited.

With respect to the stipulation for a management fee or any other
fee over and above the 409, service fee, this ‘might directly violate ‘the
limitation in Section 44 of P. D. No. 463 which llmlta the service fee
to 40%, of the proceeds of operation.
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Quer’v No. 4:

" Regarding the fourth question, your Office pomted out that among
the salient features of an operating agreement is that the “operators’ of

~ the mining claim must always be a “qualified person”, as defined in P. D.

No. 463, must have absolute control of the mining' operations, and may
even acquire the mining claims subject thereof [Ltr. of April 25, 1977 by

the Assistant Director of Mines]. The definition of “qualified person” in

Section 2 of P. D, No. 463, i.e. — a “Filipino citizen, of legal age and
with" cdpacity to contract, or a corporation or partnership registered w'it};1
the Securities & Exchange Commission at least 60% of the capital of
whichis owned by Filipino citizens” — would: exclude .a *foreign . com-
pany”. 1 may add that a person or entity which is not qualified to hold
a mining lease, may not, with the exception of alien directors elected to
represent foreign equity holders in a mining firm, or of technical per-
sonnel- whose employment is specifically approved by the Secretary of
Justice, intervene in the management, operation, administration or con-
trol of mining operations, pursuant to Section 2-A of the Anti-Dummy
Law [C. A. No. 108, as amended] unless such intervention is pursuant
to a service contract duly approved by the Secretary of Natural Resources
upon recommendation of the Director of Mines inaccordance with Sec-
tion 44 of P. D. No. 463.

Query No. 5:

Your Office has amplified this question as contemplating the fol-
lowing situations:

‘ ] “a) An agreement granting a foreign company a period to
explore the mining cla‘ms of the local company and the subsequent
formation of a joint venture corporation between them with the ex-
plovation expenditures incurrcd there'n to form part of the equity
of such foreign company in the joint venture corporation; or

“b) A joint venture corporntion entering into a mining servies
contract with another foreign company to explore, develop and ex-
ploit the said mining claims.”

and invites attention to two propesed contracts, one involving Trident
Mining & Industrial Corp., a local mining company, and Alusuisse Min-
ing Phil, Inc., a foreign corporation, and the other involving- M,ankayﬁn
Mineral Development Co., Inc., a local mining company, and Mission Ex-
ploration Co., a foreign company. The query apparently is not limited
to the legal question, but involves matters addressed to your sound offi-
cial judgment, in the discharge of your function of processing and recom-
mending service contracts proposals pursuant to Section 44 of P. D. No.
463. 1 would suggest a re-examination in the licht of my earlier observa-
tions. T may add, in counection with the Trident-Alumining -contract,
that T find no basic legal basic objection to the stipulation giving the
contractor which hears all exploration costs and assumes the risk of non-
commercial discovery, the option to become equity - participant in the
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Philippine entity holding the concession to the extent allowed by the:

Constitution and the laws in the absence of other considerations which
would defeat the constitutional intent [See'Exeeutive Order No. 353,
Sec. 1.1, Guidelines for Service Agreement in oil exploration] Regard-
ing the proposed management fee of 5% of the net smelter returns of
all products derived from the claims [Sec. 6.04], while the fee may
properly be charged to operating expenses, the payment of this and
" other fees should not be utilized as a means to increase the share of the
foreign contractor in the proceeds beyond the 409, limit in Section 44 of
P. D No 463.

In connechon with the Mankayan-Mission contract, it is observed
that the farexgn contractor will immediately acquire 179, equity in the
mining company in exchane for its financial assistance in bearing the
cost of expl?ratlon and related feasibility studies, and in addition, get
40% of net proceeds before income taxes (after deducting amounts for
debt servicing\ and reimbursements for expenditures incurred by Mission
and Mankayan). This arrangement appears to be a service contract
scheme jointly with equity participation which is contemplated in query
number 2, and therefore among the matters submitted for resolution to
the Office of the President in the aforementioned letter of the Chamber
of Mines of the Philippines.

Please be advised . accordingly.
Very truly yours,

(Sgd.) VICENTE ABAD SANTOS
Secretary of Justice

ko
OPINION NO. 135, s. 1977

1st Indorsement

November 24, 1977

Respectfully returned to the Secretary of Trade, Department of
Trade, Filcapital Building, Ayala Avenue, Makati, Metro Manila.

This refers to your request for opinion as to whether or not a foreign
individual or a foreign company, with 409, equity participation in a
proposed shipping corporation, “may legally be appointed as General
Manager of (said) corporation”.

It is stated that the Department of Trade is sponsoring the estab-
lishment of such new shipping company to be known as “Philippines Ship-
pers, Inc.” (PSI), which is to be owned and operated by shippers (ex-
norters and importers). According to the attached Summary of Feasi-
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bxl:ly Study, the” PSI will be “a joint venture with a foreign group with
40%, equity part1c1patxon and initially will operate “only in the Philip-
pine-US West Coast Route”. The summary likewise states that “the
initial thrust of the PSI is to take business away from forelgn shi ‘

companies”, and that PSI “will not yet entér an area Wwhere’ there are
posqb111t1e< of direct competition with existing Philippine sh:ppmg con}-
panies”. The exact role of the General Manager will be spelled out in
a management contract, among the features of which is that the Vice-Presi-
dent for Operations, who shall be directly re5p0n51b1e for all aspects of
cargo traffic and handlmg and vessel scheduhng and m'magement shall
be foreigner.

From the copy of the final draft of the -Articles of Incorporation
submitted to this Office, it appears ‘that the proposed corporatiori has for
its primary purpose, the operation of merchant vessels “in overseds comi-
merce- and/or domestic shipping”, altheugh, as stated, it will initially
operate only in the Philippine-US West Coast Route. However, we are
informed that the‘corporation does not .intend to .actually engage in do-
mestic shipping, and is accordingly amerable. to an appropriate amend-
ment of " their articles. of mcorporatwn ‘to delete rh1s activity from its
primary purposes '

If the.. delet:on is. actually ‘made, the said . corporatlon w1ll not be
engaged in domestic water transportation within the meaning of the
constitutional provision imposing a nationality requirement on corpotra-
tions operat'ng a - public -utility. This Office has held that'public utili-
ties engaged exclusively in international commerce are beyond the purview
of the- said constitutional provision. (Op. dated Sept. 11, 1946; Op. No.
218, s. 1975.) Accordingly, the provisions of Section 2-A of the -Anti-
Dummy Law (C A. No. 108, as amended) prohlbxtmg the interventinn
of uliens in the management, operation, administration or control of any
entity engaged in a nationalized activity, would not be applicable, (Ops.
Nos. 55, 57, 66, 72, & 175, . 1976.)

Please be advised accordingly.

Very truly ydurs,

(Sgd.) VICENTE ABAD SANTOS
Secretary of Justice
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e - OPINION NO. 132, s. 1977
November 23, 5. 1977 ©.

The Executive' Director
Human Settlement Commission
P. O. Box 5056

‘Makati, Metro Manila.

: Sir:

This is with reference to your request for opinion on the proper
implemeéntation of Presidential Decree No. 399 (which limits the use of
all l,OOOfrgeter-strips of land along public highways or roads), on the
one hand, and Presidential Decree No. 957 (“The Subdivision and Con-
‘dominium Bliyer’s Protective Decree”) on the other, particularly Section
3 of t'he'forn'\er which reads: '

“SEC; 3. Likewise, all lands owned by private persons within
| the strip d'f one thousand meters along ewisting, proposed or om-going
p‘ubhc highways or road shall first be available for human settlement
“sites, land' reform, relocation of squatters from congested urban
areas, tourism 'development, agro-industrial estates, environmental
protection and improvement, infrastructure and other vital projects
in support of the socio-economic development program of the Govern-
ment. The owners of these lunds shall not develop or otherwise
miroduce improvements thereon without previoug approval from the
proper governrnent agency, who shall in this case be the Chairman
of thlq SIz)mum Settlements and Planning Commission.” (Underscoring
supplied. T )

and Section 4 of the latter which érovides:

“SEC. 4. Registration of projects. — The registered owner of
a parcel of land who wishes to comvert the same into o subdivision
project shall submit his subdivision plan to the Authority [the
National Housing Authority] ‘which shall act upon and approve the
same, upon a finding that the plan complies with the Subdivision
Standards and Regulations enforecable at the time the plan is sub-
mitted. The same procedure shall be foowed in the case of a plan
for a condominium project except that, in addition, said Authority
:shall.act upon and approve the plan with respeet to the building or
buﬂqxngs -included in the condominium project in accordance with the
National Building Code (R.A. No. 6541).” (Underscoring supplied).

It seems that the question has spawned a conflict between the Hu-
man Settlement Commission (HSC) and the National Housing Authority
(NHA) as to whether it is one or the other which is the permit-granting
authority in cases where a parcel of land which is within the one-thou-
sand-meter-strip mentioned in P. D. No. 399 is intended to be developed
into a ‘subdivision project pursuant to P. D, No. 957.

Specifically, you propound the following questions:

“What is the legal effect, if any, of P.D. No. 957 as regards the
authority of the Human Settlements Commission to issue development
permit/locational clearance under P.D, 399 when the land applied for
conversion or development into a subdivision project is within the
1,000 meter strip? Has P.D. 957 repealed by implication or otherwise
the provisions of P.D. 399 granting the HSC the power to approve
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developments and improvements of lands within the 1,000 meter strip
including, but not limited to subdivisions?”

At the outset, it should be noted that while both decrees are intended
to regulate the use of land, the purpose of one is different from the pur-
pose of the other. P. D. No. 399 is aimed at Jimiting and regulating
the use only of ‘those strips of land 1,000 meters along any existing, pro-
posed or ‘on-going public highways or roads for the purpose of formulat-
ing a comprehensive land use and development plan for such lands (see
decree’s and preambulatory clauses) and P. D. No. 957 is .intended to
regulate the sale of subdivision lots and condominiums. Thus, while
Section 3 of the former requires the owner of any such 1,000-meter-strip
of land to obtain a permit from the HSC before the land may be devel-
opd or improved, Section 4 of the latter decree requires the owner of any
parcel of land who wishes to convert the same into a subdivision to
submit, before doing so, his subdivision plan to the NHA for apgproval.

Therefore, I do not see any irreconcilable inconsistency between the
cited provisions of these two decrees which would result in the repeal of
one by the other, This heing so, they may exist and be enforced con-
temporaneously,  So that, if the owner of land which includes or is
within the 1,00C meter strip along a public highway or road wishes to
convert the samé into a subdivision he must first have to obtain a “devel-
opmént permit/locational clearance” from the HSC under Section 3 of
P. D. No. 399 and then he must have to submit his subdivision plan
to the NHA for approval under Section 4 of P. D. No. 957.-

Your queries are answered accordingly.
Very truly yours,

(Sgd.) VICENTE ABAD SANTOS
Secretary of ]ustice‘

OPINION NO. 130, s. 1977
November 21, 1977

The General Manager v
East Ave., Quezon City T
Sir:

This refers to yo‘ur request for opinion regarding the applicability
of Section 26 of P. D. No. 957 (otherwise known as The Subdivision
and Condominium Buyer’s T'rotective Decree) to contracts executed prior
to the promulgation of said decree. '

The cited section reads:

“SEC. 26. Realty Tax. — Real estate tax and assessment on a lot
or-unit shall be paid by the owner or developer without recourse to
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the“bufer” for' ‘as’ “fong Vag: the titld, hds” ot “pagsed to thé" buyer‘
Provided, however, that if the buyer has actually taken possession of
. .and occup.ed the tot or umt; he shall be liable to the: owner or developer
‘for such’ tax and assessment e;tfectwe the yedr fol]owmg such takmg .
. of "possession and occupancy.”

You- state” that several complairits have been filed with"the Natlonal;
Hoissing -Alithority ~~ as the agency charged with the regulation of the:

real estate trade-and- business — involving ‘the queéstion of whether it is

] the  subdivision” lot buyer or’'the subdivision -ownér/operator: who should:

" pay the real ‘estaté tax on a subdivision lot purchased by the former;
Yol refér to the “case of “Mr. Ronaldo G.  de Jesus who entéred into.a

contract “Wwith' the Victoria- Homes, Inc:; on- March 28 ]9 2 whlch con-'

tract’ coﬁ‘tams the follow1ng stlpulat:on

Homes: the real estate- taxes and any or all- speclal taxes that may
now or hereafter be levied and/or assessed on the lot, and all charges
and/or a*fsessments that may be mposed on the premises, auring the
time that the same is.in force, within the period provided for by law,
lncludmg‘the corresponding surcharges” and penalties in case of de-
Iinquency.; For the effective fulfillment of this undertaking, the Ven--
dee obligates himself to del.ver to .the Vietoria Homes, upon demand, .
the sum necessary to make the pa.yments ‘abovementioned; it bemg
understood, however, that should' the Vendee fail to pay -the real.
estate taxes x x x mentioned above, Victoria Homes may.itself. make
the payments, but in such case, the latfer shall have the right to
- ‘charge any amount it may have so paid, plus -interest theréon ‘at the -
.rate of 12%. Der annum from the time of the said advance made by .
V ctoria Homes, until the Vendee shall have fully 1elmbursed the
“Victoria Homes for the same. X X x” :
Some quiarters “advance the view that a stipulation whereby " the buyet:
of the lot assumes payment of realty taxes, as in.the. above.case; .is not
one which is per se “inimical to public interest or harmful to society”,
and therefore may be the subject of agreement between the parties, which
agreement may not be impaired by subsequent legislation. On the other
hand, the opposite view-.is‘that Seceion 26 of P. D. No. 957 should be
“read into all contracts pasi, present and“future, because it is a valid
exercise of police power” and that therefore said section be deemed to
have superseded all provisions contrary to or inconsistent with it, even
of contracts .executed prior to the promulgation of P. D. No. 957, such

as the contract between Mr. de Jesus and Victoria Homes.
I am inclined to sustain the first view.

True, P. D. No. 957 is police power legislation enacted to protect
purchasers of subdivision lots and condominiuris from fraudulent prac-
tices anid manipulations -of real estate subdivision owners, ‘developers,
operators and/or sellers; - *It is likewise true that in appropriate cases.
the -constitutional guarantee against the impairment of the obligation of
contracts cannot be invoked to frustrate -the exercise of the police power
of the state. However, I do not think this is one of such appropriate
cases: because. it is not clear that Section 26, supre, was intended to
apply - retroactzve]y to contracts. entered into before its enactment.
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The conclusion is derived from a finding, upon examination of P. D.
No. 957, that it is intended to regulate the real estate subdivision and
condominium business prospectively, as shown in the provisions pre-
scribing the requirement for the registration of projects (Sec. 4),
licensing of sellers (Sec. 5), the registration of dealers, brokers and
salesmen (Sec. 11) and by the other provisions defining the rights and
obligations of the owner developer and of the buyer, which do not speci-
fically provide that they shall apply to existing contracts. With the
exception of Section 21, captioned “Sales Prior to Decree”, and which
specifically refers to subdivision lots or condominium units sold or dis-
posed of prior to the effectivity of the decree, imposing on the owner or
developer the obligation to complete development of the subdivision with-
in two years from the date of the enactment of the decree, and making
non-compliance punishable criminally and administratively, the decree, par-
ticularly Section 26, does not by its terms contemplate to embrace con-
tracts already executed before it enactment. Otherwise, the legislative
intent would have heen expressed unmequivocably, as in Section 21.

I need not expound on the constitutional implications of the non-
impairment guarantee vis-a-vis police power legislation.  Suffice it to
state that even conceding that the non-impairment clause need not be an
obstacle to the validity of legislation in the exercise of the police power,
1 am reluctant to rule that the law contemplates the revocation of rights
already acquired under executed contracts, in the absence of clear lan-
uage indicating such purpose. I am not unmindful of the fact that the
stipulation to assume payment of realty taxes in contracts to sell in
volving subdivision lots is not infrequently purely a matter of express
mutual agreement between the parties, and is not necessarily the result
of fraudulent manipulations or malpracitces of subdivision owners or
develnpers.  Verily, such a stipulation has affected the pricing of the
lots, and to shift the burden of paying taxes to the owner/developer in
the middle of the contract would taint the social justice measure with an
unfairness or arbitrariness that I am not prepared to impute to the
decree-making authority.

Wherefore, I am of the opinion that Section 26 of P. D. No.,957
may not be applied to contracts executed prior to the premulgation of
said decree.

Very truly yours,

(Sgd.) VICENTE ABAD SANTOS

Secretary of Justice
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o N Lo 7 OPINION -NO.: 119, 5..1977

2nd Indorsement
October 26 1977

L

Respectfully Teturned  to the Actmg General Manager Phlllppme
Tounsm Authorlty, Mamla s "

Opinion is requested on. whether Pre51dent1al Decree No 1183 as
amended by Presrdentlal Decree No 1205 (whlch amends ‘and consol:—
dates the provisions on travel tax of R A. No., 1478 as amended and
R A No 6141) applies to “Filipino. dependents of US. servicemen as-
signed to US bases in the country utilizing U.S. _Government transport
facilities on \‘flcml travel, and other ‘deservmg categorxes of travellers”.

-The query in: view of the letter of Wllllam R. Hitt, legal adv1ser
of the U.S. Embassy at Manila, raising the question of the propriety/
legality of thelimpesition of. the travel tax on ‘Filipino dependent wives
utilizing United States Government transportation on official travel” and
other *‘deserving categories such as official travel of Filipino employees
of the United States Government on government business, State Depart-
ment visitor grantees traveling at the United States Government’s ex—'
pense, and desntute Americans being repatriated at government expense”
whose travels, he states, are “publicly-funded”. ‘Mr. Hitt ‘contends that
the travel tax on Filipino dependénts of U.S. servicemen would in effect
be a tax on the U.S. Government — which could rot have been intended
by P. D. No. 1183 — since under the US. laws and regulations, “author-
ized dependent transportation is furnished by the United States Govern-
ment” so that “any taxes paid by Filipino dependents would be a reim:
bursable travel expense”; that"in any case, “there is no fare involved on
which to levy a tax”; and that the exemptgon of “other deserving cate,-
gories” may be deemed covered by “the exemption from the travel tax for
publicly-funded travel.” In conclusion, Mr. Hitt “looks forward to [the]
issuance of clarifying amendments to P D. 1183”,

I do not subscribe to Mr. Hitt's views. ) .
The pertinent provisions of P. D. No. l183, as .amended,  read:

“Sect’'on 1. There is hereby imposed, in lieu of the travel taxes
levied under Section three of Republic Act No. 1478, as amended, and
Section six of Republic Act No. €141, a travei tox from: (a) all
citizens of the Philippines; (b) permanent resident aliens; and
(¢) non-tmmigrant aliens who have stayed in the Pl’llllpp nes for
more than one (1) year who are leaving the country, irrespective
of the place of issuance of ticket and the form and place of payment.
A travel tax of P1,000 shall be imposed on passengers travelling
under first class passage and P600 for those travelling under economy
class passage: Provided, however, That a rednced rate of economy
Class pussape as pruv.aed sor under Republic Act Nos, 1478 and
%141 shall be imposed on those enumerated under Sec. 2-A of the

ecree,
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“The above rates may be amended:from time to. time upon recom-
mendation of the Secretary of Tourism, to take effect upon approval o
by the President.- (Underscormg supplied). :

“Section ‘3. Pe'rscms ‘trovelling  on mnon-revénue tickets shall,
unless otherwise exempted herein, pay the travel tax -provided for
under Section one hereof based on the class'zf'lcatwn o\f thetr non-
‘revenue tickets, except ‘officials of travel operators, airline and ship-
ping companies - travelling’ on official company business: - Prov.ded,
however, That for the purposes of exemption, discounted tickets, and,
‘tickets wrth service fees shall not be consldered non- revenue tlckets
(Underscoring. ‘supplied).

“Section 4.° The travel tax shall be collected by the -carriers: or
their agents issuing the tickets and the carriers shall remit their
collections to the Philippine Tourism Authority.

“In cage of travels wheo ein Mo passenger tickets are issued or
in the case of chartered flights and shipping agreements the charterer
shall collect travel tawes due and shall remit the same to the carrier
“who shall be respons ble for remittance thereof to the Philippine
Tourism Authority; Provided, however, That in cases. of ~non-com-
mercia, carriers or privale aucrajts, vemattances of collections and
submission of reports to the Phllxppme Tourism Authority shall be
the 7espaus1b1htq/ of the charterer or the owner of the private a.r-
crafts.” (Underscoring supplied)

A perusal of the above-quoted provisions would readily disclose that
the tax imposed and collectible thereunder is a tax on the act of travel
and not on tickets or fares pa1d Thus, in the first paragraph of section
1, above-quoted, the tax is imposed on the persons who are leaving the
country, irrespective of the place of ‘issuance of ticket and the form
and place of payment (see italicized portions). Anr section 3 and 4,
supra, makes it clear that the tax shall be collected regardless of whether
or not the person traveling travels on a non-revenue tickets or without
any ticket at all.

Incidentally, in an earlier opinion I ruled that holders of non-
revenue tickets should not be subject to the additional travel tax under
section 6 of R. A. No. 6141, as the basis for such tax (and also jor the
basic travel tax under Sec. 3, R. A. No. 1478) are the fares of passengers,
and non-revenue tickets are merely gracious accommodations that come
without pay.nent or cost to the recipients or bearers thereof. (Opinion
No. 3, reiterated in Opinion No. 31, s. 1971) This ruling must now
be deemed abandoned in the light of the expressed intend of P. D. No.
1183 to impose the travel tax on all persons mentioned: in section 1,
supra, regardless of whether they are paying passengers or not.

In claiming that the exemption of “other deserving categor'i‘es” may
be deemed covered by ‘‘the exemption from the travel tax for publicly-
funded travel.” Mr. Hitt I take it must be relying on section 2(b) of
the Decree, exempting from the travel tax “persons whose fares are paid
out of ThiFppine Government funds.” This obviously is an-erroneous
assumption as the exemption in section 2(b) covers only travels funded
by the Gouvernment of the Philippines, not of course those funded by a
foreign government, such as the U. S. Government.
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, :
While for obvious reasons I agree with the view that P. D. No.:

1183 does not intend to tax the U.S. Government — or any foreign
government for that matter — I do not see how this could prevent the
imposition of the travel tax in the cases in question. The tax is on the
act of travel and therefore it is the person travelling who is subject to,
and is directly assessable for, the tax. If and when, by contract or agree-
ment between the U.S., or any other foreign government and the person
: subject to tax, the amount of tax paid is to be ultimately passed on to the
U.S./foreign government in the form of reimbursable travel expenses,
as in the case of travelling Filipino dependents of U.S. servicemen, this
is purely,a matter between such U.S. foreign government and the traveler
and should not and could not affect the traveler’s tax liability to the
Philippine Government which is not privy to such contract or agreement.

Lastly, I, am not aware of any provision of law or treaty exempting
Filipino depetidents of U.S. servicemen and the “other ‘deserving cate-
gories” of t'ra{l'ellers mentioned by Mr. Hitt from paymenf of travel tax.
For this reason, they may not be deemed to fall within the purview
of Section 2(d) of P. D. No. 1183, as anended, exempting from the tax
“those exempted under existing laws, treaties and international agree-
ments.”

Wherefore, I,answer your query in the affirmative.
Very truly yours,

(S5gd.) VICENTE ABAD SANTOS
Secretary of Justice

'OPINION NO. 110, s. 1977
s

8th Indorsement

September 22, 1977

Respectfully returned to the Secretary of Finance, Manila.

Opinion is requested on whether tourism enterprises registered with
the Philippine  Tourisnr - Authority are entitled to the deferment of the
payment of taxes and duties due on their importations of capital equip-
ment for replacement or modernization of their existing facilities under
Section 8(e) of P. D, No. 535.

Th -query stemmed from the request of the Plaza, Inc., a registered
tourism enterprise, that it be allowed to effect payment of the total cus-
toms duties and compensating tax due on its importation of two cartoons
of Silver Plated Faltware, allegedly for replacement or modernization of
its exicting facilities, in the following manner: 30% upon release of the
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importation-and the balance to be paid on or before .the end of.‘.t.‘he second
year® after release thereof. = The- Philippine - Tourism Authorlty granted
the .requ__ést,‘to defér’payment of the. balance of its liablhtxes‘,. issued the
correspénding.- certificate of authority to "the “Plazd, Inc. 'z_md {avpra.bly
endorsed said request to that Office pursuant to. the provisions of Sectl.on
8(e) of P.D. No. 535 (Tourism 'Incentives‘:Pr'_og'rqm._o_f 1?7{,) vwhxch
grantsbto' régistered ‘tourism enterprises, the following incentives gmong
other: . i oL
“SEC. 8(e). Importation of machinery and equipment, and spare

" ship wi iipm ject to tariff

arts shipped with such equipment shall not be subjec ari
' gu'ﬁe'"s éh(‘ipgompensating tax within séven years from the date of regis-
tration with the Authority subject to the other provisions in Section

7(d) of-Republic Act No. 5186.”

" Section 7(d) of R. A. No. 5186 (Investment Incentives ;Act) re-
ferred to in Section ‘8(e), above-quoted, refers to the tax incentives
granted to BOI registered enterprises, as follows:

“SEC. 7(d). Tax exemption on Imported Capital Equipment. —
Within seven( ()7) years from the date of registration of the en:f‘:;
prise, importations of machinery angi _eqmpment andbspalll'z_egt b
shipped w.th such machinery and equipment shall not be s %1 -
tariff duties and compensating tax: Provided, That said mac tl'rttlly,
equipment and spare parts: (1) are not manufactured dc_)me; lcaargé
in reasonable quantity and quality at reasonable prlceS,th( ) Te
directly and actually needed and will be }Jsed exclusively by the reg -
tered enterprise in the manufacture of its products, pples§ prl(}r apd
proval of the Board is secured for the part-tame utilization 1?11 smf
equipment in non-registered operations to maximize usag_ef_ ereof,
or the proportionate taxes and duties are paid on the specl‘ 1((}: e.qu- )
ment and machinery being permanently ased for pon—regxstele ofpe;];x-
tions; (8) are covered by shipping documents in the_namde dq tle
‘registered enterprise to whom the shipment will be dellvelrtci1 ‘léecrg
by customs authorities; and (4) prior approval of ‘: t' oa d
was ‘obta.ned by the registeréd enterprise before the importation o
such machinery, equipment and spare parts. For ente_rpn(sles ap;
proved for registration by the Board after the effective _atet' o
this decree, which are engaged in new preferred non-plc?neexi1 acdm(i
ties, with total assets or projected total assets of five hundre
thousand pesos (P500,000.00) or more for he f}rst: two years of lcotI:&
merc.al vperations, the Board subject to thg criteria to be formulzz
in consultation with the Secretary of Fmance,_and to the alk ol\lre
enumerated cond:tions, shall in lieu of an exemption reduce partially
the tariff duiies and compensating tax on such machinery, equlpmemél,
and spare parts, and defer the payment of such reduced taéges atlil1
" duties for a period not exceeding ten (10) years, after posFl‘pg e
appropriate bond as may be regu;red by_th.e Secretary of F xr}ancg. -
‘For replacement or modernization of existing facilities of pzpp.eef
and non-pioneer registered enterprises, or for expansion of projects
with 20% or greater retwrn on equity, mere deferment n payme'nt_of
tazes and duties as above provided shall be allowed without reduction
therof. In granting approval of importations under this parggrap}?,
the Board shall require international bidding to be conducted by the
end-user in Manila under its supervision; however, the” Board may,
in its discretion, dispense with this requirément if (1) there is, to
the knowledge of- the Board, only- one manufacurer of the mach.mel'y:
equipment and spare parts to be imported or (2) _the importation is
caused by the expension of the registered enterprises and sug:h(1 ltrin;l-
ports shall be acquired frem the same manufacturer who suppllete 3
machinery, equipment, and spare parts being used by the r%g.s rec
enterprse or (3) the total cost of importation is less than omfe
million..dollars, -.($1,000,000.00) or- (4) the Board has: other means of .-
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determining the reasonableness of the procurement cost. If the regis-
. tered enterprise sells, transfers or disposes these machinery, equip-
ment and spare parts without the prior approval of the Board within
Aive (5) years from.the date of acquisition, the registered enterprise
shall pay twice the amount of the tax exemption given it. How-
ever, the Board shall allow and approve the sale, transfer, or
disposition. of the said items within the said periad of five (5) years.
if made: (1) to another registered enterprise (2) for reasons of -,
proven technical obsolescence; or (3) for purposes of replacement '
to improve and/or expand the operations. of the enterprise. In such -
cases, the transferece shall not be subject to the taxes and duties on -
the said equipment other than the deferred taxes, if any, if it will” "’
undertake an economic project substantially carrying out the ob-
Jjective Yor which such equipment has been imported, as determined by
the Board.” (Underscoring supplied.}

On, the .basis of the above sectibn-, particularly the underscored por-
tion autﬁqrizing deferment in payment of taxes and duties, the Philippine
Tourism Authority had adopted a schedule or “timetable” for deferment
of tax payments for a period of one to ten years, graduated according
to the valud of the tax liabilities. (2nd Indorsement July 29, 1976 of
PTA to Department of Finance.) '

That Office has taken the position that there is no legal basis for
the grant of the deferment for the reasori that the tax incentive provided
in Section 7(d) of R. A. No. 5186 for replacement or modernization of
existing facilities of registered enterprise refers only to pioneer and.non-
pioneer BOT rgistered enterprises and that the phrase “subject to the
other provisions in Section 7(d) of R. A. No. 5186” merely refers to the
“restrictive” provisionsof said Section 7(d), namely:

“Provided, That said machinery, equipment and spare parts:
(1) are not manufactured domestically in reasonable quantity at rea-
sonable puices; (2) are directly and actually needed and wil be used
exclusively by the registered enterprise in the manufacture of its pro-
ducts; (3) are covered by shipping documents in the name of the
registered enterprise t¢ whom the shipment will be delivered direct
by customs authorities; (4) the. prior approval of the Boarc was ob-
tained by the registered entcrprise betore the importation of such
machinery, equipment and spare parts; and (5) the registered enter-
Prise chooses not to avail of the privileges granted by Republic Act
Numbered Thirty one hundred twenty seven, as amended. If the regis-
tered enterprise sells, transfers or disposes of those machinery, equip-
ment and spare parts without the prior approval of the Board within
five (5) years from the date of acquisition, the registered enterprise
shall pay twice the amount of the tax exemption given it. However,
the Board shall allow and approve the same, transfer, or disposition
of the sald items within the said period of five (5) years if made:
(1) to another registered enterprise; (2) for reason of proven tech-
nical obsolescence; or (3) for purposes of replacement to improve
and/or expand the operations of the enterprise.”

The question to be resolved, which has given rise to the difference
Section 8(e) of P. D. No. 535 granting registered tourism enterprises
exemption from tariff duties and compensating tax on importation of
machinery and equipment, “subject to the other- provisions in "Section
7(d) of R. A. No. 5186”, had the effect of incorporating by reference
all the provisions of .Section 7 subsection (d), of the Investment Incen-
tives, Act, which pertains to a similar tax incentives granted to BOI-
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registered enterprises, or whether the phrase “subject to t}'ae.other pro-
visions: in. Section 7(d) of R. A. No. 5186” should be limited to the

“restrictive provisions” of said Section 7(d).

I agree with you that Section 7(d) of R. A. No. .51'8.6vhas not beex{x
incorporated by reference in its entirety into the definition of the tax
incentive granted to tourism registered enterprises. A cur.sc.)ry reading
of Section 7(d), abovequoted, readily shows that the provisions .tl.'_ler'eof
sought to be made applicable to tourism enterprises by the Phlhppu_.xle
Tourism Authority, particularly the provision referring tlo deferment m
opinion between that Office and the Department of ’lel.Jrlsm, s .whcth.elr
tax payment for replacement or modernization of existing fac111.tles, can
only have meaning within the context of the Investment In‘centlv?s.AcE;
as shown by the reference to “preferred”, “pioneer” an.d ‘non-pxoneer‘
registered enterprises, and accordingly cannot be made ipso facto appli-
cable to tourism registered enterprises, which do not lend themselves to
such a classification as that found in the Investment Incentives Law. In
other words, while Section 8(e) of P. D. No. 535 incorporated by. refer-
ence the “other provisions” of Section 7(d) of R. A. No. 5186: it only
adopted the provision of the latter section that are clearly app]lcable.to
tourism registeyred enterprises. Had it been contemplated'that Section
7(d) would be incorporated- in toto into the Tourism Incefmves Program
Act, such an intent would have been expressed by unequivocal language
to such an effect. As it is, the interpretation of that Office, as the ‘authqr—
ity primarily vested with the authority to determine .fiscal .and financial
policies of the government, and as the office coordinating with the'Board
of Investments in the implementation of the provisions in question t?y
express provision of said Section 7(d), is entitled to great ‘weight in
the interpretation of Section 8(e) of P. D. No. 535. .
7 Moreover, it is settied that tax exemptions are not to be implied,
and that the power to grant exemptions is strictly cqnsttfued (2 Coqley,
Taxation 4th ed. pp. 1403-1414) ; in the light of the ambiguous phraseo-
logy of Section 8(e) of P. D. No. 535, I believe there is 'no‘clear legal
basis for ruling that tourism registered enterprises are entitled to defer-
ment of taxes and duties due on imported capital equipment for replacd-
ment or modernization of its existing facilities as this is granted to
registered enterprises.

The query is accordingly answered in the negative.
Very truly yours,

(Sgd.) VICENTE ABAD SANTOS
Secretary of Justice
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. S : - OPINION' NO..92, 5...1977
. o . August 8, 1977
‘The Secretary of Finance o . | o
Menila™ ~ - |

Sir:,.

" This is with r_<_e‘flerén_creﬂ'tb‘ybuf request for opinion on whether an
Election Registrar of the Cdmrr_lissfpn Qh Elections who is a lawyer ‘and
who has been commissioned as a Ng;_tary ‘Public is subject to t};é occu-
_pation'\ta?c' _Ievigd under Section 12 of the Lo.cal‘_ Tax r.Co‘d‘:e, és afnended
if said E-Igctio_ﬁ Registrar accepts fees from private pgi.rti_es',, for ﬁis .rlotafiai
services. L

. ArticleyI, Section 12 of the Local Tax Code, as amended, provides
insofar as’ pertinent: - : C
“SEC. 12. Occupation tax. — The province shall levy an annual’
oceupation ta_-x on all persons engaged in the exercise or practice of
their profession or calling as follows:
“a) Seventy.five pesos:
Lawyer, medical practitioners x x x

The ocgupation tax shall be payable annually, on or before
the thlrty:flrst day of January x x x Professionals exclusively
6'm_plOyed in the government shall be exempt from the payment of
this tax. S
7 A Notary Public is with very rare exceptions, a ‘person who has
been admitted to the practice of law (Sec. 233, Rev. Adm. Code). Hence,
when a lawygr is commissioned as a notary public, he is actually engaged
in the practice of his profession as a lawyer. Where he offers his services
as s'uch notary public to private ‘parties gnd accepts fees for his notarial
services, he is no longer exclusively employed in the governmeni and
may not therefore invoke the exemption from payment of occupation tax.
The query is answered affirmatively.

Very truly yours.

(Sgd.) VICENTE ABAD SANTOS
Secretary of Justice

OPINION NO. 147, s, 1977
December 7, 1977

Dr. Ariston G. Bautista »
Chairman, Board of Medicine
Professional Regulation Commission
Manila

Sir:

In connection with the case of Dr. Philip G. Young, an American
physician licensed in the State of Washington, U.S.A. who was admitted
conditionally to the physicians’ examination given by the Medical Board
in December, 1976, you request opinion on ‘“whether the medical law of
the State of Washington permit citizens of the Philippines to practice
medicine under the same rules and regulations governing citizens thereof
as required by Section 9(1) of R. A. No. 2382 otherwise known as the
Medical Act of 1959”. ’

Section 9(1). of the Medical Act reads as.follows:

4SEC. 9. Candidates for board examinations. — Candidates for
board examinations shall have the following qualifications:
“(1) He shall be a citizen of the Philippines or a citizen of any
_ foreign country who has submitted competent and conclusive docu- .
mentary evidence confirmed by the Department of Foreign Affairs,
showing that his country’s existing laws permit citizens of the Philip-
pines to practice medicine under the same rules and regulations govern-
ing citizens thereof. x x x” . ’ ’

You likewise invite attention to the provisions of R. A. No. 5181,
Section 1 of which reads: '

“SEQ. 1. No person shall be allowed to practice any profession
in the Philippines unless he has complied with the existing laws and
regulations, isa permanent residsnt therein for at least three years,
and if he is an alien, the country of which he is a subject or citizen
permits Filipinos to practice their respective profession within its
territories; Provided, That the practice of said profession is .not
limited by law to citizens of the Philippines: Provided, further, That
Filipinos who became American nationals by reason of service in the
Armed Forces of the United States during the second world war and
aliens who were admitted into the practice of their profession before
July 4, 1946 shall be exempted from the restriction provided herein.”

and to the pertinent provisions of Chapter 18.71 RCW 18.71.051 of th&
law defining and regulating the practice of medicine in the State of
Washington, as follows:

“Applicants shall file an application for licensure with the Board
on a form prepared by the Director with the approval of the Board.
Each applicant shall furnish proof satisfactory to the Board of the
of the following: ' : :

“1., That he has completed the riquired resident course of pro-
fessional instruction in « school of medicine; :

“9 That he meets all the requirements which must be met by

- graduates of the United States and Canadian School of Medicine as
set forth in Chapter 18.7t, RCW 18-71.050 except that he need not
have graduated from a school of medicine approved Ly the Board;

45



’

Sug, That he. has: satisfactorily passed the examination given by .
the educatlonal council for foreign medical graduates (ECFMG) or
has met the-iequirements in lieu thereof as set forth in the rules and
regulations adopted by the Board; and

“4, That he has the ability to read, write, speak, understand,
and be understood in the English language .

“Except No. 3, the name requirements . apply to graduate of o
United States and Canadian medical “schools.” - i

This Office has ruled that Section 9 of R. A. No. 2382 requ‘i‘ré’é
that an alien candidate for the board examination leading to the practice
of medicine must for admission. thereto, submit. “competent and con-
vincing documentary evidence, confirmed by the Department of Forelgn
Affairs, showing that his country’s existing laws permit citizens of the
Phlhpp*nes to practice medicine under the same rules and regulations
governing citizens thereof”. (Opinions Nos. 2 & 56, s. 1971 Opinion
No. 255, 3, 1976.) Thus, the law or laws of the foreign country must be
proved bv any of the means specified in Sections- 25 and 26 of Rule 132
of the Rules of Court.

But even assuming th_at the pertinent provisions of the law regulating
the practice of medicine in the State of Washington are properly proved
as required in the Rules of Court for proof of an official copy of a for-
eign law, I am unable to conclude from an examination thereof, that
reciprocity exists in the practice of medicine between the Phxllppmes
and the State of \Vashmgton

In mterpretmg similar provxslons of law regarding reciprocity is
based upon the idea of comity, and the very essence of reciprocity implies
that each state as to the subjct matter, shall have and’ enforce indentical
laws, not simply provisions whlch may be. in many respects similar, but
in all essential particular the same (Opinions” Nos. 394 & 397, s. 1951;
No. 267, s. 1953; No. &7, s. 1958; dated Oct. 1970; and No. 15, s. 1971).
Thus, it must be shown that the laws of the Philippines and the State
of Washington on the practice of medicine are similar in all essential par-
ticulars. (Opinion No. 56, s. 1971.)

‘A reading of the alleged provisions of the law of ‘the State of Wash-
ington recited above shows that the specific pertinent requirments for an
application for licensure in medicine in said state are not disclosed. Thus,
the “required resident course of professional instruction” in a school of
medicine and the “requirement which must be met Ly graduates of the
United States and Canadian School of Medicine as set forth in Chapter
1871 RCW 18.71.050”, are not specified,. and accordingly, there is no
basis for determining whether such requirements are the same in all
essential particular as the qualifications required under the Philippine
Medicai Act as defined in Section 9 thereof. Moreover, the requirement
that- the applicant has “satisfactorily passed the examination given by
the educational council for foreign medical raduites (ECF MG) or has
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met the requirements in lieu thereof, as set forth in the rules and reg-
ulations adopted by the Board”, is not applicable to, graduates i of United
States and Canadian medical schools, clearly showmg ‘that graduates of
Philippine medical schools and treated differently from graduates of United
States and Canadian medical schools, which discrimination is not found
in Philippine law. There is a marked dissimilarity therefore between
Philippine law and the law of th State of Washington regarding admis-
sion ‘to the practice of medicine, mdxcatmg the absence of reciprocity be-
tiveen the two states.

In view of the foregoing, the query is answered in the negative.

T

Very truly yours,

(Sgd.) VICENTE ABAD SANTOS
Secretary of Justice

47



