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A. Is Article 293 [279] adequate and complete in providing the
proper reliefs and remedies to illegally dismissed employees?

B. Is the Supreme Court engaged in “judicial legislation” when it
declared and established doctrinal rulings on reliefs and remedies
not found in, or based on, the provision of Article 293 [279]?

C. Are the doctrinal pronouncements of the Supreme Court
arbitrary in nature as would result in the deprivation of illegally
dismissed employees to their right to security of tenure?
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necessary to reflect the reliefs and remedies that are not
embodied therein  but have been for years doctrinally
promulgated and pronounced by the Supreme Court in illegal
dismissal cases?

I. INTRODUCTION

A. Background of the Study

The Labor Code of the Philippines' is one of the most important laws in the
Philippines, eftectively aftecting as it does millions of workers composing the
backbone of our society. Since its effectivity in 1974, thousands of cases
have been filed involving the issue of legality and validity of termination of
employment as well as the proper reliefs and remedies that should be
awarded to illegally dismissed employees.

1. A Decree Instituting a Labor Code Thereby Revising and Consolidating Labor
and Social Laws to Afford Protection to Labor, Promote Employment and
Human Resources Development and Insure Industrial Peace Based on Social
Justice [LABOR CODE] Presidential Decree No. 442 (1974).

2. The Labor Code was promulgated on 1 May 1974 and took effect on 1
November 1974 — six months after its promulgation. See LABOR CODE, art. II.



812 ATENEO LAW JOURNAL [vor.59:810

Through the years, the Labor Code has been the subject of numerous
significant amendments, and one of its provisions remains deficient in
addressing the issue of what an illegally dismissed employee is entitled to
receive by way of relief or remedy as a consequence of such illegality of
dismissal. This provision, despite being lately amended in 1989,3 is Article
293 [279]* which states

Article 293 [279]. Security of Tenure — In cases of regular employment,
the employer shall not terminate the services of an employee except for a
just cause or when authorized by this Title. An employee who is unjustly
dismissed from work shall be entitled to reinstatement without loss of
seniority rights and other privileges and to his full backwages, inclusive of
allowances, and to his other benefits or their monetary equivalent
computed from the time his compensation was withheld from him up to
the time of his actual reinstatement.$

In Article 293 [279], there are two remedies which are made readily
available to illegally dismissed employees. They are:

(a) Reinstatement without loss of seniority rights and other
privileges; and

(b) Payment of full backwages, inclusive of allowances, other
benefits, or their monetary equivalent.

Aside from this Article, no other provision in the Labor Code affords
reliefs and remedies to illegally dismissed employees.

3.  An Act to Extend Protection to Labor, Strengthen the Constitutional Rights of
Workers to Self-Organization, Collective Bargaining and Peaceful Concerted
Activities, Foster Industrial Peace and Harmony, Promote the Preferential Use
of Voluntary Modes of Settling Labor Disputes, and Reorganize the National
Labor Relations Commission, Amending for these Purposes Certain Provisions
of Presidential Decree No. 442, as Amended, Otherwise Known as the Labor
Code of the Philippines, Appropriating Funds therefore and for other Purposes,
Republic Act No. 6715 (1989).

4. This Provision has been renumbered pursuant to Republic Act (R.A.) No.
10151. The provisions of the Labor Code cited in this Note will be following
the renumbering pursuant to R.A. No. 10151. See An Act Allowing the
Employment of Night Workers Thereby Repealing Articles 130 and 131 of
Presidential Decree Number Four Hundred Forty-Two, as Amended,
Otherwise Known as the Labor Code of the Philippines, Republic Act No.
10151, § 5 (2010).

. R.A. No. 6715, § 34.
6. Id.
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In normal circumstances, the court gives judgment and awards based on
the law. However, there are cases where the court gives awards without any
basis in law. Rather, the basis is simply jurisprudence.

One such case is when certain reliefs are granted to illegally dismissed
employees who can no longer be reinstated because, for instance, of the
existence of strained relations between him and his employer, or for
whatever other cause the Supreme Court (Court) considers as enough
justification to prevent reinstatement. The proper remedies or reliefs to
which such employees are entitled are nowhere to be found in Article 293
[279] or in the Labor Code.

Given the lack of basis in the law regarding situations similar to what was
mentioned, the Court then gives arbitrary awards to the illegally dismissed
employees based on what it deems proper and equitable, most of the time
citing certain provisions under the Labor Code that are not pointedly

applicable to the case at hand.

There are instances when the courts would only analogously apply
provisions of the law, which they deem slightly similar, in order to provide
the basis for the grant of certain reliefs. This would then result in differing
remedies and reliefs given to employees found in substantially similar
situations.

Another example of the arbitrary awarding of reliefs is the imposition of
legal interest on monetary awards, separation pay, and backwages. There are
a number of cases wherein the Court imposes legal interest on the awards,
while not giving at all in countless others.7 This occurs even if the illegally
dismissed employees in different cases are in exactly similar situations.

These are not the only instances wherein the Court gives arbitrary
awards. Other illustrations include the grant of financial assistance to legally

7. See generally Secretary of Labor and Employment v. Panay Veteran’s Security
and Investigation Agency, Inc., 563 SCRA 112, 123 (2008); Malig-on v.
Equitable General Services, Inc., 622 SCRA 326, 333 (2010); C. Alcantara &
Sons, Inc. v. Court of Appeals, 631 SCRA 486, 503-04 (2010); Equitable
Banking Corporation v. Sadac, 490 SCRA 380, 422-23 (2006); Sy v. Court of
Appeals, 398 SCRA 301, 313 (2003); Austria v. National Labor Relations
Commission, 310 SCRA 293, 303 (1999); Magos v. National Labor Relations
Commission, 300 SCRA 484, 493 (1998); Dela Cruz v. National Labor
Relations Commission, 209 SCRA 1, 15 (1998) [hereinafter 1998 Dela Cruz];
Dela Cruz v. National Labor Relations Commission, 268 SCRA 458, 471-72
(1997) [hereinafter 1997 Dela Cruz]; & Yu v. National Labor Relations
Commission, 224 SCRA 75, 85-86 (1993).
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and wvalidly dismissed employees,® award of indemnity in the form of
nominal damages in case of dismissal for just or authorized cause but without
procedural due process,” award of moral and exemplary damages and
attorney’s fees,’® and reliefs made available to illegally dismissed fixed-period
employees.!!

The fact that different remedies are given to similarly situated and
circumstanced employees is patently unfair, extremely prejudicial, and
evidently a case of discrimination.

To this day, no new amendatory legislation is in sight that would finally
arrest this inequity and arbitrariness, and address this issue of proper reliefs or
remedies that should, by law, be made available to illegally dismissed
employees. While it is true that currently, there are numerous proposals in
the Congress to promote and protect security of tenure, a review of the
previous and pending measures' indicates that not one of them seeks to

8. See, e.g., Reno Foods v. Nagkakaisang Lakas ng Manggagawa (NLM)-
Katipunan, 615 SCRA 240, 250 (2010); Yrasuegui v. Philippine Airlines, Inc.,
569 SCRA 467, 502 (2008); Philippine Airlines, Inc. v. National Labor
Relations Commission, 634 SCRA 18, 47 (2010) [hereinafter 2010 Philippine
Airlines]; Malabago v. National Labor Relations Commission, so1 SCRA 659,
669 (2000); & Artificio v. National Labor Relations Commission, 625 SCRA
435, 446-47 (2010).

9. See, e.g., Jaka Food Processing Corporation v. Pacot, 454 SCRA 119, 127-28
(2005) & Agabon v. National Labor Relations Commission, 442 SCRA 573,
620 (2004).

10. See, e.g., Norkis Trading Co., Inc. v. Gnilo, 544 SCRA 279, 296-97 (2008);
Price v. Innodata Phils., Inc.,, §67 SCRA 269, 290 (2008); San Miguel
Corporation v. Aballa, 461 SCRA 392, 433 (2005); & Viernes v. National Labor
Relations Commission, 400 SCRA 557, 5§69 (2003).

11. See generally Philippine-Singapore Transport Services, Inc. v. NLRC, 277
SCRA 506, 5§14 (1997) & Orlando Farms Growers Association v. NLRC, 299
SCRA 364, 372 (1998).

12. Some of the pending bills in Congress are:

(a) An Act Strengthening the Security of Tenure of Workers in the
Private Sector, Amending for the Purpose Articles 259 [248], 293
[279], 294 [280], 295 [281] and 302 [288], and Introducing New
Articles 106, 106-A, 106-B, 106-C, 106-D, 106-E, 280-A AND 280-B
to Presidential Decree No. 442, As Amended, Otherwise Known as
the Labor Code of the Philippines, H.B. No. 4853, 15th Cong;

(b) An Act Strengthening the Security of Tenure of Workers in the
Private Sector, Amending for the Purpose Articles 259 [248], 293
[279], 294 [280], 295 [281] and 302 [288], and Introducing New
Articles 106, 106-A, 106-B, 106-C, 106-D, 106-E, 280-A and 280-B
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address this particular problem and worse, not one of them has identified this
significant deficiency and deplorable inadequacy in Article 293 [279].

This Note enumerates and discusses the differing reliefs and remedies
given by the Court in basically similar situations experienced by similarly
circumstanced illegally dismissed employees without any basis in law.

By identifying these clear loopholes in the law, this Note will — firstly,
prove that the grant of the arbitrary reliefs and remedies, though without bad
faith on the part of the Court, results in the violation of the right of the
illegally dismissed employees to their security of tenure; and secondly, that a
curative amendatory legislation is extremely and urgently necessary to ensure
better reliefs and remedies for them. It will then conclude that the awarding
of arbitrary reliefs and remedies to illegally dismissed employees is violative
of the employees’ right to security of tenure. Due to this continuous
instability in the awarding of reliefs that have no basis in the law, amendatory
legislation to the Labor Code, particularly in its Article 293 [279], should

urgently be passed by the Legislature.
II. SECURITY OF TENURE

A. Constitutional Bases

The concept of security of tenure is deeply rooted in the Constitution.
Section 18, Article II'3 of the 1987 Constitution declares it a state policy not

To Presidential Decree No. 442, As Amended, Otherwise Known as
the Labor Code of the Philippines, H.B. No 1451, 15th Cong;

(¢) An Act Strengthening Security of Tenure Amending for That Purpose
Certain Provisions of Presidential Decree No. 442, As Amended,
Otherwise Known as the Labor Code of the Philippines, H.B. No 892,
15th Cong;

(d) Security of Tenure Act of 2010, H.B. No. 3402, 15th Cong;

() An Act Rationalizing the Security of Tenure of Employees in the
Private Sector, Strengthening their Rights, Prohibiting Contracting-
Out of Work, and for Other Purposes, S.B. No 171, 15th Cong;

(® An Act Strengthening Constitutional Security of Tenure, H.B. No
999, 13th Cong; and

(20 An Act Strengthening the Constitutional Security of Tenure,
Amending for the Purpose the Labor Code of the Philippines and for
Other Purposes S.B. No. 2622 introduced in the 15th Cong;

13. Article II of the 1987 Constitution is entitled “Declaration of Principles and
State Policies.” PHIL. CONST. art. II.
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only to affirm labor as a primary social economic force but to protect the
rights of workers and promote their welfare.'#

More to the point, Section 3, Article XIII'S of the same Constitution
expressly guarantees the entitlement and right of workers to security of
tenure. '

B. Legal Bases

To breathe life to this constitutional tenet, the Labor Code expressly declares
as a basic policy in its Article 3 that the State shall assure the right of workers
to security of tenure.7

14. This Section provides that “[t]he State affirms labor as a primary social
economic force. It shall protect the rights of workers and promote their
welfare.” PHIL. CONST. art. II, § 18.

15. Article XIII of the 1987 Constitution is entitled “Social Justice and Human
Rights.” PHIL. CONST. art. XIII.

16. This Section provides that

[t]he State shall afford full protection to labor, local and overseas,
organized and unorganized, and promote full employment and equality
of employment opportunities for all.

It shall guarantee the rights of all workers to self-organization,
collective bargaining and negotiations, and peaceful concerted
activities, including the right to strike in accordance with law. They
shall be entitled to security of tenure, humane conditions of work, and a
living wage. They shall also participate in policy and decision-making
processes affecting their rights and benefits as may be provided by law.
The State shall promote the principle of shared responsibility between
workers and employers and the preferential use of voluntary modes in
settling disputes, including conciliation, and shall enforce their mutual
compliance therewith to foster industrial peace.

The State shall regulate the relations between workers and employers,
recognizing the right of labor to its just share in the fruits of
production and the right of enterprises to reasonable returns to
investments, and to expansion and growth.

PHIL. CONST. art. XIII, § 3 (emphasis supplied).
17. Article 3 of the Labor Code states —

Article 3. Declaration of Basic Policy. — The State shall afford
protection to labor, promote full employment, ensure equal work
opportunities regardless of sex, race[,] or creed[,] and regulate the
relations between workers and employers. The State shall assure the
rights of workers to self-organization, collective bargaining, security of
tenure, and just and humane conditions of work.

LABOR CODE, art. 3 (emphasis supplied).
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In the same vein, Article 293 [279]"® seeks to protect and promote
security of tenure by expressly prohibiting employers from terminating the
services of an employee except for a just or authorized cause; and in the
event that the termination is proven to be illegal and unjust, the same Article
affords to the affected employee reliefs such as reinstatement without loss of
his seniority rights and other privileges and payment to him of full
backwages, inclusive of allowances, and of his other benefits or their
monetary equivalent computed from the time his compensation was
withheld from him up to the time of his actual reinstatement.

C. Concept of Security of Tenure

The constitutional and legal provisions afore-cited are undoubtedly meant to
ensure that security of tenure will not remain an empty concept, but become
a living and vibrant legal proposition — adequate and concrete enough to be
the touchstone and hallmark that would provide the most effective relief and
succor to workers who are faced with the dim prospect of losing their jobs
— in most cases their only “property” as this term is understood within the
concept of the Constitution.

That employment constitutes a property right within the context of the
due process clause?° of the Constitution is well-settled in our jurisdiction.?!
Thus, when a person has no property, their job may possibly be their only
possession or means of livelihood and those of their dependents. When a
person loses their job, their dependents sufter as well. The worker should,

18. Article 293 [279] of the Labor Code provides —

Article 293 [279]. Security of Tenure. — In cases of regular employment,
the employer shall not terminate the services of an employee except for a
just cause or when authorized by this Title. An employee who is unjustly
dismissed from work shall be entitled to reinstatement without loss of
seniority rights and other privileges and to his full backwages, inclusive of
allowances, and to his other benefits or their monetary equivalent
computed from the time his compensation was withheld from him up to
the time of his actual reinstatement.

Id.
19. Id.

20. This Section provides that “[n]o person shall be deprived of life, liberty, or
property without due process of law, nor shall any person be denied the equal
protection of the laws.” PHIL. CONST. art.III, § 1.

21. See Manila Electric Company v. Lim, 632 SCRA 195, 203 (2010) & Sagales v.
Rustan’s Commercial Corporation, §72 SCRA 89, 100 (2008).
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therefore, be protected and insulated against any arbitrary deprivation of his
or her job.??

Indeed, this policy of the State of guaranteeing “the right of every
worker to security of tenure is an act of social justice.”?3 As such, security of
tenure cannot just “be denied on mere speculation of any similar or unclear
nebulous basis.”24

Resultantly, any scheme which would preclude the acquisition of
tenurial security should be struck down and condemned as contrary to public
policy, public morals, good customs, or public order. As pronounced by the
Court, “no member of the workforce of this country should be allowed to
be taken advantage of by the employer.”2$

D. Applicability of the Concept of Security of Tenure to All Kinds of Employees

If one were to read the literal provision of Article 293 [279], it would seem
at first blush that the doctrine of security of tenure in the Labor Code is
solely applicable to regular employees. This is so because its opening phrase
states that “[i]n cases of regular employment, the employer shall not terminate
the services of an employee except for a just cause or when authorized by
this Title.”2¢

In fact, to the uninitiated, this is the impression conveyed by such
phrase. The fact, however, is that the concept of security of tenure, both
under the context of the Constitution and the Labor Code, is applicable to
all forms of employment, and not just to regular employment.

For instance, probationary employees also enjoy security of tenure by
virtue of the express provision of Article 295 [281] of the Labor Code, thus

Article 295 [281]. Probationary Employment — Probationary employment
shall not exceed six months from the date the employee started working,
unless it 1s covered by an apprenticeship agreement stipulating a longer
period. The services of an employee who has been engaged on a probationary basis
may be terminated for a just cause or when he fails to qualify as a regular employee
in accordance with reasonable standards made known by the employer to the

22. See Philips Semiconductors (Phils.), Inc. v. Fadriquela, 427 SCRA 408, 421
(2004) & Philippine Geothermal, Inc. v. NLRC, 189 SCRA 211, 216 (1990).

23. Sagales, 72 SCRA at 100.
24. Id.

25. See Servidad v. National Labor Relations Commission, 305 SCRA 49, s1
(1999).
26. LABOR CODE, art. 293 (emphasis supplied).
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employee at the time of his engagement. An employee who is allowed to work
after a probationary period shall be considered a regular employee.?”

The proscription embodied in the law against terminating a probationary
employee except “for a just cause or when he fails to qualify as a regular
employee in accordance with reasonable standards made known by the
employer to the employee at the time of his engagement”?¥ acknowledges in
no uncertain terms that he enjoys security of tenure. Of course, this tenurial
security applies only during the period of probationary employment and not
beyond it, unless the probationary employee successfully hurdles the
probation, in which case, he becomes a regular employee and, consequently,
his right to security of tenure continues all throughout his regular
employment.

Besides the requirement that a just or authorized cause should exist
before a probationary employee may be validly terminated, it is likewise
required that he be afforded procedural due process.?9 He, therefore, cannot
be terminated during the probationary period without observing the
procedural due process requirement of the law.3°

The same principle of security of tenure applicable to probationary
employees also applies, with equal force and eftect, to other forms of
employment under Article 294 [280] of the Labor Code such as project,
seasonal, and casual employment, as well as fixed-term employment which,
per jurisprudence,3! is not provided for in the Labor Code.

Hence, all these kinds of non-regular employment enjoy security of
tenure and require that, during the effectivity of the contracts of
employment, the project,3? seasonal,33 casual,34 or fixed-term3S employees

27. Id. art. 296 (emphasis supplied).

28. Id.

29. Department of Labor and Employment, Omnibus Rules Implementing the
Labor Code, Presidential Decree No. 422, Book V, Rule XIV, § 1 (1975).

30. LABOR CODE, art. 292 (b). See Philippine Daily Inquirer, Inc. v. Magtibay, Jr.,
528 SCRA 355, 364 (2007) & Cebu Marine Beach Resort v. National Labor
Relations Commission, 414 SCRA 173, 177 (2003).

31. See Brent School, Inc. v. Zamora, 181 SCRA 702, 709 & 711-12 (1990).

32. See, e.g., Filipinas Pre-Fabricated Building Systems (Filsystems), Inc. v. Puente,
453 SCRA 820, 826-31 (2005).

33. See, e.g., Hacienda Fatima v. National Federation of Sugarcane Workers-Food
and General Trade, 3906 SCRA 518, 524-27 (2003) & Bacolod-Murcia Milling
Co., Inc. v. NLRC, 204 SCRA 155, 158 (19971).

34. See, e.g., Kimberly-Clark (Phils.), Inc. v. Secretary of Labor, 538 SCRA 353,
360-61 (2007).
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cannot be terminated sans any just or authorized cause and without affording
them procedural due process; otherwise, their right to security of tenure
would be violated.3¢ But after the lapse of the period of their engagement as
such, there is no more security of tenure to speak of. Thus, they can be
terminated upon expiration of the period of their engagement without the
need to comply with the due process requirement of the law.37

35. See, e.g., Medenilla v. Philippine Veterans Bank, 328 SCRA 1, §-10(2000) &
Anderson v. National Labor Relations Commission, 252 SCRA 116, 118-126
(1996).

36. Omnibus Rules Implementing the Labor Code, Book V, Rule XIV, § 1.

37. In case of project employment, if the termination is brought about by the
completion of the project or any phase thereof, no prior notice of termination is
required to comply with due process as this is not required according to Section
2, Rule I, Book VI and of the Implementing Rules of the Labor Code, as
amended by Article III, Department Order No. 10, Series of 1997. In fact, it is
provided under Section 2 (III), Rule XXIII, Book V of the same Rules that
“[i]f the termination is brought about by the completion of the contract or
phase thereof, no prior notice is required.” D.M. Consunji, Inc. v. Gobres, 627
SCRA 145, 158 (2010) (citing Cioco Jr., v. CE Construction Corporation, 437
SCRA 648, 653 (2004) (emphasis supplied)).

In case of seasonal employment, its termination happens upon the end of the
season for which the seasonal employees have been hired without need to
formally terminate them. The nature of their relationship with the employer is
such that during off-season, they are temporarily laid off but they are re-
employed during the season or when their services may be needed. They are
not, strictly speaking, separated from the service but are merely considered as on
leave of absence without pay until they are re-employed. Their employment
relationship is never severed but only suspended. As such, they can be
considered as being in the regular employment of the employer. Bacolod-Murcia
Milling Co., 204 SCRA at 158-59 & Abasolo v. National Labor Relations
Commission, 346 SCRA 293, 305 (2000).

In case of casual employment, a casual employee who has not rendered at least
one year of service, is not a regular employee or does not become one.
Therefore, he may be legally dismissed before the lapse of the one-year period.
Capule v. National Labor Relations Commission, 191 SCRA 374, 377 (1990).

In case of fixed-term employment, it ends upon the expiration of the fixed term
mutually agreed upon by the parties without need to comply with the requisite
of procedural due process normally required in just or authorized cause
termination. An employment contract for a definite period terminates by its
own term at the end of the mutually agreed period fixed by the parties. New
Sunrise Metal Construction v. Pia, s27 SCRA 259, 265 (2007); Pangilinan v.
General Milling Corporation, 434 SCRA 159, 168-72 (2004); & Blancaflor v.
NLRC, 218 SCRA 366, 374-76 (1993).
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With the exception of corporate officers,’® managerial employees are
also covered by security of tenure. Hence, the mere fact that one is a
managerial employee does not give the employer unbridled discretion to
remove him from his job. His being “a managerial employee does not by
itself exclude him from the protection of the constitutional guarantee of
security of tenure.”’39

Thus, managerial employees cannot be terminated without just cause,
although there are certain causes valid for terminating managerial employees
other than those applicable to rank-and-file employees. General managers,
department managers, and the like, “whose powers and functions are central
to the effective operation of the company[,] may be terminated for [loss of
trust] and confidence”¥® — a ground which may be invoked against a
managerial employee but generally not against a rank-and-file employee.4!
Dismissal of rank-and-file employees based on this ground requires a higher
proof of involvement in the events in question.4?> Generally, “employers are
allowed a wider latitude of discretion in terminating the employment of
managerial personnel or those who, while not of similar rank, perform
functions which by their nature, require the employer’s trust and
confidence.”#3

38. Corporate officers, appointed or elected, are not covered by the doctrine of
security of tenure. This is so because under Presidential Decree 902-A,
“corporate officers” are “those officers of a corporation who are given that
character either by the Corporation Code or by the corporation’s by-laws.”
Specifically mentioned as corporate officers under Section 25 of the
Corporation Code, are the president, secretary and treasurer and such other
officers as may be provided for in the by-laws. Hence, not being employees,
their dismissal is not covered by the Labor Code but by the Corporation Code.
Consequently, the jurisdiction over cases filed by corporate officers for illegal
dismissal belongs to the Regional Trial Court and not with the Labor Arbiter
nor with the Securities and Exchange Commission (SEC), by virtue of the
amendatory provision of Section § of R.A. No. 8799. The Securities
Regulation Code [SECURITIES REGULATION CODE], Republic Act No. 8799,
§ s (2000).

39. See LBC Domestic Franchise Co. v. Florido, s30 SCRA 607, 619 (2007);
Maglutac v. Fujitsu Computer Products Corporation of the Philippines v.
Court of Appeals, 454 SCRA 737, 766 (2005); & National Labor Relations
Commission, 189 SCRA 767, 778 (1990).

40. Yap v. Inciong, 186 SCRA 664, 670 (1990).
41. Id. at 670-71.
42. Velez v. Shangri-La’s EDSA Plaza Hotel, so4 SCRA 13, 26 (2006).

43. Coca-Cola Bottlers Philippines, Inc. v. National Labor Relations Commission,
172 SCRA 751, 757 (1989). See also Mendoza v. National Labor Relations
Commission, 310 SCRA 846, 863 (1999).



822 ATENEO LAW JOURNAL [vor.59:810

At the other end of the spectrum, even domestic workers or kasambahays
enjoy security of tenure during the effectivity of their fixed-term
employment. According to Section 32 of the newest law, R.A. No. 10361,
otherwise known as Domestic Workers Act or Batas Kasambahay, 4+ the
employer cannot terminate their contract of employment before the
expiration of the term unless there is a just and valid ground.45 The law in
fact states that “[n]either the domestic worker nor the employer may
terminate the contract before the expiration of the term except for grounds
provided for in Sections 33 and 34 of this Act.”46

It is clear, therefore, that while the employment of domestic workers,
being on a fixed-term basis, ceases upon its expiration, they cannot be
terminated during its effectivity because they enjoy security of tenure during
that period.

1. Recommended Amendatory Provision to Reflect Applicability of the
Concept of Security of Tenure to All Kinds of Employees

In light of the foregoing discussion, there is a need to amend Article 293
[279] in order for it to reflect the fact that security of tenure is applicable to
all kinds of employees, irrespective of rank, pay, status, position, or
designation. Though it can be said that it is common knowledge that all
types of employees are entitled to security of tenure, this is only true with
people who have a background in law. If not expressly mentioned in the
law, employees other than those who are considered regular employees
would interpret such provision as applicable only to regular employees thus
prompting them to no longer try to fight for their right to their position.
The current state of the provision provides the possibility for different rulings
to emanate where types of employment other than regular employment can
readily be terminated in violation of the security of tenure.

Thus the proposed amendatory provision shall read as follows —

Article 293 [279]. Security of Tenure — (a) All employees, regardless of
rank, position, status, pay, or designation, shall enjoy security of tenure at
all stages of employment. No employee shall be terminated without full
observance of both substantive and procedural due process mandated under
the Labor Code.

44. An Act Instituting Policies for the Protection and Welfare of Domestic Workers
[Domestic Worker’s Act or Batas Kasambahay], Republic Act No. 10361

(2013).
4s. Id. § 32.
46. Id. (emphasis supplied).
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E. Statutory Due Process in the Labor Code, Confusingly Covered Separately Under
Article 293 |279] for Substantive Due Process and Atticle 291 (b) [277 (b)] for
Procedural Due Process

Although Article 293 [279] speaks of security of tenure, however, it covers
only the substantive and not the procedural aspect of due process, which is
provided for in another article of the Labor Code, particularly paragraph (b)
of Article 291 [277] thereof.47

This separate presentation of the twin due process requisites brings about
a lot of confusion in the application of the law because while Article 293
[279] is covered by Book Six of the Labor Code on “Post Employment”
(Termination of Employment),4® Article 291 (b) [277 (b)] is part of Book V49
of the same Code on “Labor Relations.”

Worse, this very important provision of the Labor Code, dealing as it
does with procedural due process, has been baftlingly relegated as paragraph
(b) of Article 291 [277] — one among eight unrelated paragraphs of the
“Miscellaneous Provisions”s° to the fifth book of the Labor Code on Labor
Relations. As to how this could have been relevant to “Labor Relations,”
and not to “Post Employment,” is perplexing, to say the least.

That procedural due process should have been included in Article 293
[279] alongside its twin — the substantive aspect thereof — is only logical.
However, to date, no curative legislation has been enacted to treat this
infirmity in the law.

The separation between the two provisions has already resulted in
confusion on how procedural due process should be applied.s! This has
given rise to the constantly changing rulings on procedural due process as
will be seen in the cases of Wenphil Corporation v. NLRC,5? Serrano wv.
National Labor Relations Commission,s3 Agabon v. National Labor Relations

47. See LABOR CODE, art. 293.
48. Id.

49. Id. art.291 (b).

§0. Id. art. 291.

s1. See generally Wenphil Corporation v. NLRC, 170 SCRA 69 (1989); Serrano v.
National Labor Relations Commission, 323 SCRA 445 (2000); Agabon v.
National Labor Relations Commission, 442 SCRA 573 (2004); & Jaka Food
Processing Corporation v. Pacot, 454 SCRA 119 (2005).

52. Wenphil Corporation v. NLRC, 170 SCRA 69 (1989).

$3. Serrano, 323 SCRA.
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Commission,s* and Jaka Food Processing Corporation v. Pacot.55 The implications
of these cases will be discussed in detail later on in this Chapter.

1. Recommended Amendatory Provision to Merge Both Substantive and
Procedural Due Process in One and the Same Provision of Article 293

[279]

In view of the discussion above, this Note thus suggests an amendment to
Article 293 [279] making reference in one and the same provision to both
the substantive and procedural due process provided in the Labor Code.

Consequently, the procedural due process described in paragraph (b) of
Article 291 [277] should be deleted therefrom and included in Article 293
[279]. However, instead of replicating in foto the following provision of
paragraph (b) of Article 291 [277], thus —

(b) Subject to the constitutional right of workers to security of tenure and
their right to be protected against dismissal except for a just and authorized
cause and without prejudice to the requirement of notice under Article 297
[283] of this Code, the employer shall furnish the worker whose
employment is sought to be terminated a written notice containing a
statement of the causes for termination and shall afford the latter ample
opportunity to be heard and to defend himself with the assistance of his
representative, if he so desires, in accordance with company rules and
regulations promulgated pursuant to guidelines set by the Department of
Labor and Employment. Any decision taken by the employer shall be
without prejudice to the right of the worker to contest the validity or
legality of his dismissal by filing a complaint with the regional branch of the
National Labor Relations Commission. The burden of proving that the
termination was for a valid or authorized cause shall rest on the employer.
The Secretary of the Department of Labor and Employment may suspend
the effects of the termination pending resolution of the dispute in the event
of a prima facie finding by the appropriate official of the Department of
Labor and Employment before whom such dispute is pending that the
termination may cause a serious labor dispute or is in implementation of a
mass lay-off.5¢

It shall be proposed that procedural due process in just cause termination
be re-stated along the line of the pronouncement of the Supreme Court in
the 2007 case of King of Kings Transport, Inc. v. Mamac,57 which enumerated
three aspects of procedural process, namely the first written notice, a required

$4. Agabon, 442 SCRA.

§5. Jaka Food Processing Corporation, 454 SCRA.

56. LABOR CODE, art. 291, § 2.

57. King of Kings Transport, Inc. v. Mamac, §26 SCRA 116 (2007).
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hearing or conference, and finally a second written notice.s® Consequently, the
proposed amendatory provision to Article 293 [279] reflecting the merger of
both substantive and procedural due process therein as well as the principle
enunciated in said case of King of Kings, shall read as follows:

Article 293 [279] Security of Tenure —

(a) All employees, regardless of rank, status, pay or designation, shall enjoy
security of tenure at all stages of employment. No employee shall be
terminated without full observance of both substantive and procedural
due process mandated under the Labor Code.

(b) Substantive due process shall refer to any of the just or authorized
causes as defined in this Code, employment contract or company rules
and regulations.

(¢) Procedural due process in just cause termination shall refer to the
following steps:

(1) First Written Notice — Service of first written notice to the
employee containing the specific causes or grounds for termination
against him and a directive for him to submit his written explanation
within five calendar days from receipt thereof. The notice shall contain
a detailed narration of the facts and circumstances of the charge/s and
specifically mention which provisions of law employment contract or
company rules and regulations have been violated.

(2) Hearing — Conduct of a hearing or conference after serving the
first notice wherein the employee shall be given the opportunity to: (a)
explain and clarify his defenses to the charge/s against him; (b) present
evidence in support of his defenses; and (c) rebut the evidence
presented against him by the management. During the hearing or
conference, the employee shall be given the chance to defend himself
personally, with the assistance of a representative or counsel of his
choice. Moreover, the parties may use this conference or hearing as an
opportunity to come to an amicable settlement.

(3) Second Written Notice — After determining that termination of
employment is justified, the employer shall serve the employee a
written notice of termination indicating that: (a) all circumstances
involving the charge/s against the employee have been considered; and
(b) grounds have been established to justify the severance of his
employment.

And as far as procedural due process in authorized cause termination is
concerned, the one provided under Article 297 [283] of the Labor Code shall
be proposed to be adopted as substantial basis. It shall thus be re-stated as
follows —

$8. Id. at 124.
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(d) Procedural due process in authorized cause termination shall consist in
the simultaneous service of separate notices to the concerned workers and
to the Department of Labor and Employment at least one month before the
intended date thereof.

F. Constantly Changing Rulings on Procedural Due Process

One source of continuing legal mix-up as far as the procedural due process
requirement is concerned involves the issue of what the proper basis for its
invocation should be.

Over the years, the Court, on several occasions, has changed the rules on
the application of procedural due process. This not only leads to confusion
but also to the deprivation of the right to security of tenure of employees as
herein below exposed and expounded.

1. Former Rule: Dismissal Without Due Process Violates the Due Process
Clause of the Constitution

For decades, it has been the consistent ruling of the Court that in cases
where an employee is dismissed without affording him procedural due
process, it is considered violative of the constitutional due process clause
found in Section 1, Article III of the 1987 Constitution which provides that
“InJo person shall be deprived of life, liberty, or property without due
process of law nor shall any person be denied the equal protection of the
laws.”s9

This is so because ever since the concept of due process was applied to
termination cases, employment has been treated as a “property” right within
the meaning and context of this constitutional protection.® It is “his means
of livelihood, [and] he cannot be deprived of his labor or work without due
process of law.”®" Hence, the employee is entitled to due process not
because of the Labor Code but because of the Constitution.5

Under the regime of this rule, it was consistently held that an employee
cannot be dismissed from employment without according to him the

59. PHIL. CONST. art. III, § 1.

60. Sagales, 572 SCRA at 100.

61. Id. See Offshore Industries, Inc. v. NLRC (Fifth Division), 177 SCRA 50, §7
(1989). See also Philippine-Singapore Transport Services, 277 SCR at §13-14.

62. JOAQUIN G. BERNAS, S.J., THE 1987 CONSTITUTION OF THE REPUBLIC OF
THE PHILIPPINES, A COMMENTARY 101 (1996 ed.). See also Serrano, 323 SCRA
at §31-46 (J. Panganiban, separate opinion) & Wallem Maritime Services, Inc. v.
NLRC, 263 SCRA 174, 182 (1996).
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constitutional right to due process whether he is a rank-and-file or a
managerial employee. Otherwise, the dismissal will be declared illegal.%3

Consequent to this rule, once an employee is dismissed, a determination
is made whether there was compliance with substantive due process
consisting of the existence of just or authorized cause and whether he was
afforded procedural due process. The outcome of this determination or
evaluation may be summed up as follows:

(1) Just or Authorized Cause + Procedural Due Process
Legal Dismissal.

(2) No Just or Authorized Cause + Procedural Due Process
Illegal Dismissal.

(3) No Just or Authorized Cause + No Procedural Due Process
[legal Dismissal.

(4) Just or Authorized Cause + No Procedural Due Process
Illegal Dismissal.4

The fourth situation above is the most critical because this has been the
subject of the changing rules starting with the 8 February 1989 decision in
Wenphil, the 27 January 2000 ruling in Serrano, four years later, the 17
November 2004 decision in the case of Agabon, and still a few months
thereafter, the 28 March 2005 ruling in the case of Jaka.

What makes this fourth situation precarious and critical, as would be
extensively discussed below, is that on the basis of the finding alone that no
procedural due process was afforded the dismissed employee, the dismissal
will be declared illegal even if the substantive aspect of due process, that is,
that there was just or authorized cause, was fully proved and established by
evidence.

This rule was understandable since what is violated when procedural due
process is not afforded to the dismissed employee is the due process clause of
the Constitution (otherwise called “constitutional due process”)% and not
simply the due process provision of the Labor Code (also known as
“statutory due process”).%

Without a doubt, under the regime of this rule, the employee’s tenurial
security is better protected. In this situation, mere non-compliance with the
procedural due process requirement which, in most cases, is treated by

63. Midas Touch Food Corp. v. NLRC, 259 SCRA 652, 658 (1996).

64. Agabon, 442 SCRA at 657 (J. Panganiban, separate dissenting opinion).
65. PHIL. CONST. art. III, § 1.

66. LABOR CODE, art. 293.
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employers as unnecessary, insignificant, and cumbersome, will result in the
reinstatement of the dismissed employee, “without loss of his seniority rights
and other privileges and to his full backwages, inclusive of allowances, and to
his other benefits or their monetary equivalent computed from the time his
compensation was withheld from him up to the time of his actual
reinstatement.”%7 Resultantly, employers are very careful not to transgress
the procedural due process rule; otherwise, the dismissal will be declared
illegal with the attendant adverse consequences found in Article 293 [279] of
the Labor Code.

2. Re-Examination of the Application of the Procedural Due Process Rule

The changes in the application of the procedural due process rule through
the years shall be examined in this Section. More specifically, the following
changes in the doctrines will be discussed:

(1) The Wenphil Rule — Dismissal for Cause but Without Due
Process Merits an Award of Indemnity Instead of R einstatement
and Backwages;

(2) The Serrano Rule — No Categorical Pronouncement on the
Shift from Constitutional to Statutory Due Process as Basis;
Dismissal for Cause but Without Due Process Makes Dismissal
not Illegal but Ineffectual Thereby Meriting the Award of Full
Backwages but not R einstatement;

(3) The Agabon Rule — Categorical Declaration on the Shift from
Constitutional to Statutory Due Process as Basis; Dismissal for
Cause but Without Due Process Makes Dismissal not Illegal nor
Ineffectual but Valid and Legal; Employee is Entitled to
Indemnity in the Form of Nominal Damages but Not to
Reinstatement nor Backwages;

(4) The Jaka Rule — Stiffer Indemnity for Lack of Due Process in
Authorized Cause Termination.

i. The Wenphil Rule — Dismissal for Cause but Without Due Process Merits
an Award of Indemnity Instead of Reinstatement and Backiwages

Due to the extremely adverse outcome of dismissing employees without
procedural due process, which would result in their reinstatement and
payment of backwages even if there was just or authorized cause in support
of their dismissal, the Supreme Court has expressly suggested a policy “re-
examination” of the procedural due process rule in several cases.

67. Id.
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Most noteworthy among the earlier cases where such policy “re-
examination” was expressly suggested by the High Court is the 1989 Wenphil
case. Here, private respondent employee figured in an altercation with a co-
employee.®® The day after the incident took place, both employees were at
first suspended in the morning; and in the afternoon of the same day, they
were dismissed without due process.®? An official notice of termination was
served to private respondent only four days thereafter.7° Before the Supreme
Court,

[pletitioner employer insists|ed] that private respondent was afforded due
process[,] but he refused to avail of his right to the same; that when the
matter was brought to the labor arbiter, he was able to submit his position
papers although the hearing could not proceed due to the non-appearance
of his counsel; and that the private respondent is guilty of serious
misconduct in threatening or coercing a co-employee which is a ground
for dismissal under Article 297 [[282]] of the Labor Code.7"

Because of this, it was ruled that “the failure of petitioner to give private
respondent the benefit of a hearing before he was dismissed constitutes a
violation of his constitutional right to due process of law and equal
protection of the laws.”7? Thus —

The failure of petitioner to give private respondent the benefit of a hearing
before he was dismissed constitutes an infringement of his constitutional
right to due process of law and equal protection of the laws. The standards
of due process in judicial as well as administrative proceedings have long
been established. In its bare minimum, due process of law simply means
giving notice and opportunity to be heard before judgment is rendered.”3

However, despite the afore-stated finding, it was held that the private
respondent did not deserve to be reinstated and be paid backwages, hence —

By the same token, the conclusion of the public respondent NLRC on
appeal that private respondent was not afforded due process before he was
dismissed is binding on this Court. Indeed, it is well taken and supported
by the records. However, it cannot justify a ruling that private respondent should
be reinstated with [backwages| as the public respondent NLRC so decreed. Although
belatedly, private respondent was afforded due process before the labor arbiter wherein

68. Wenphil, 170 SCRA at 71.
69. Id.

70. Id. at 71-72.

71. Id. at 74.

72. Id. 74-75.
73. Id.
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the just cause of his dismissal had been established. With such finding, it would be
arbitrary and unfair to order his reinstatement with [back wages].7+

Since this was not the prevailing norm at that time, the Supreme Court
recommended a policy “re-examination” of this rule on dismissal without
compliance with the procedural due process.”s Therefore,

[tlhe Court [held] that the policy of ordering the reinstatement to the
service of an employee without loss of seniority and the payment of his
wages during the period of his separation until his actual reinstatement but
not exceeding three years without qualification or deduction, when it
appears he was not afforded due process, although his dismissal was found
to be for just and authorized cause in an appropriate proceeding in the
Ministry of Labor and Employment, should be re-examined. It will be highly
prejudicial to the interests of the employer to impose on him the services of
an employee who has been shown to be guilty of the charges that
warranted his dismissal from employment. Indeed, it will demoralize the
rank and file if the undeserving, if not undesirable, remains in the service.”6

The Wenphil case was decided in 1989. This suggested policy “re-
examination” and award of indemnity were expressly reiterated in the 1991
case of Pacific Mills, Inc. v. Alonzo77 and in the 1994 case of Alhambra
Industries, Inc. v. NLRC.7® However, it was only actually “re-examined” in
the 2000 case of Serrano.

By reason of this pronouncement, a new rule was likewise enunciated in
Wenphil, labelled as the Wenphil Rule, or otherwise known as the “Belated
Due Process” Rule.7? Thereunder, the employee declared illegally dismissed
because of lack of due process is no longer entitled to reinstatement and full
backwages but simply to an indemnity.%°

Based on the same criteria as mentioned before, consequent to the
application of this Wenphil Rule, once an employee is dismissed, a
determination should be made whether there was observance of substantive
due process referring to the existence of just or authorized cause and

74. Wenphil, 170 SCRA at 75 (emphasis supplied).

7s. Id.

76. 1Id. at 75-76 (emphasis supplied).

77. See generally Pacific Mills, Inc. v. Alonzo, 199 SCRA 617 (1991).

78. See generally Alhambra Industries, Inc. v. NLRC, 238 SCRA 232 (1994).
79. Agabon, 442 SCRA at 610.

80. Id. at 610-11.
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whether he was given procedural due process.’' The following summation
may thus be made:

(1) Just or Authorized Cause + Procedural Due Process
Legal Dismissal.

(2) No Just or Authorized Cause + Procedural Due Process
Mlegal Dismissal.

(3) No Just or Authorized Cause + No Procedural Due Process =
[legal Dismissal.

(4) Just or Authorized Cause + No Procedural Due Process =
Illegal Dismissal.$?

Although under the fourth situation — which is the most crucial — the

dismissal is declared illegal, the consequence is merely the payment of
indemnity and not reinstatement with full backwages.?3

The amount of the indemnity, however, varies from case to case. A

survey of cases decided under the regime of the Wenphil Rule indicates that
£1,000.00 was not the threshold amount as awarded in Wenphil and other
cases.4 There are some other cases where the amount awarded was

8I.

82.
83.
84.

Serrano, 323 SCRA at 526 (J. Vitug, separate concurring and dissenting
opinion).

Id.

Agabon, 442 SCRA at 610.

See, e.g., Biantan v. NLRC (Fourth Division, Cebu City), 287 SCRA 645, 651
(1998); Manuel v. N. C. Construction Supply, 282 SCRA 326, 332-36 (1997);
Philippine Rabbit Bus Lines, Inc. v. NLRC, 279 SCRA 106, 116 (1997);
Camua v. National Labor Relations Commission, 279 SCRA 45, 51 (1997); &
ABS-CBN Employees Union v. NLRC, 276 SCRA 123, 127-28 & 132 (1997).
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£2,000.00,% £3,000.00,%6 £5,000.00,57 £7,000.00,%% and the highest which
was £10,000.00.%9

It is thus clear from the above disquisition that even with the express
grant of the twin reliefs of reinstatement and full backwages under Article
293 [279] of the Labor Code, the Court has not awarded them simply
because of the failure of the employer to give due process to the dismissed
employee — considered a gross violation of the due process clause of the
Constitution.

That this shift in the rule is remarkably adverse to the exercise of the
right to security of tenure of dismissed employees is clearly evident,
especially considering that Article 293 [279] remains unchanged by any
legislative amendment that could have justified the shift in its interpretation.

What is clearly seen from the afore-cited numerous cases, where despite
the express provision of Article 293 [279] granting these reliefs, indemnity
was awarded in lieu of reinstatement and backwages, is the exercise of
extraordinary, unlimited discretion by the Supreme Court in changing the
rule as it deems fit and necessary.

It must be noted that in almost all illegal dismissal cases decided before
Wenphil and even during the regime of the doctrine enunciated thereunder,
it has been the consistent ruling that every time an employee is dismissed
without giving him procedural due process, what is violated is the due
process clause%® in the Constitution and surprisingly, not the due process
provision found in the Labor Code, which has been belatedly referred to as
“statutory due process” to distinguish it from the said “constitutional due
process.”

85. See, e.g., Bondoc v. National Labor Relations Commission, 276 SCRA 288, 300
(1997); Bontia v. National Labor Relations Commission, 255 SCRA 167, 177
(1996); & Sebuguero v. National Labor Relations Commission, 248 SCRA 532,
548 (1995).

86. See, e.g., Mabaylan v. NLRC, 203 SCRA 570, §75 (1991).

87. See, e.g., Tan v. National Labor Relations Commission, 299 SCRA 169, 187
(1998); Equitable Banking Corporation v. NLRC, 273 SCRA 352, 383 (1997);
Magnolia Dairy Products Corp. v. NLRC, 252 SCRA 483, 492-93 (1996); &
Falguera v. Linsangan, 251 SCRA 364, 377 (1995).

88. See, e.g., Del Val v. National Labor Relations Commission, 296 SCRA 283, 290
(1998).

89. See, e.g., Alhambra Industries, 238 SCRA at 239-40 & Reta v. National Labor
Relations Commission, 232 SCRA 613, 618 (1994).

90. PHIL. CONST. art. III, § 1.
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Said paragraph (b) of Article 291 [277] has been, all this time, part and
parcel of the Labor Code and yet, sparingly was it mentioned in illegal
dismissal cases where the procedural due process requirement was violated.

This disregard of paragraph (b) of Article 291 [277], however, was
suddenly noticed in the 2000 case of Serrano.

ii.  The Serrano Rule — No Categorical Pronouncement on the Shift from
Constitutional to Statutory Due Process as Basis; Dismissal for Cause but
Without Due Process Makes Dismissal not Illegal but Ineffectual Thereby
Meriting the Award of Full Backwages but not Reinstatement

The landmark en banc ruling in the 27 January 2000 case of Serrano has
dramatically changed the policy on the effect of lack of procedural due
process in illegal dismissal cases.

In Serrano,

[p]etitioner was hired by private respondent[,] Isetann Department Store][,]
as a security checker to apprehend shoplifters and prevent pilferage of
merchandise. Initially hired on [4 October 1984] on [a] contractual basis,
petitioner eventually became a regular employee on [4 April 1985]. In
1988, he became [the] head of the Security Checkers Section of private
respondent. Sometime in 1991, as a cost-cutting measure, private
respondent decided to phase out its entire security section and engage the
services of an independent security agency.9!




