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ABSTRACT

. Amidst the prevailing Philippine trend towards free enterprise, marked by deregu-

lation, liberalization and privatization, there a corresponding danger also exists: the unifi-
cation and concentration of economic power and propagation of acts in restraint and ob-
struction of trade, adopted by commercial interests in their battle for business survival and
pursuit of profit. These acts undermine competition, destroying the primordial economic
objects of free enterprise.

To forestall this, the Constitution in Section 19, Article XII prohibits and regu-
lates monopolies, combinations in restraint of trade, and unfair competition when the pub-
lic interest so requires. In the Philippine legal system, the Supreme Court has singled out
Article 186 of the Revised Penal Code and Article 28 of the New Civil Code as the statutory
embodiment of the constitutional competition policy. These provisions are denominated
‘antitrust’ in history and spirit. This study has focused on these laws with the primary
objective of determining and evaluating their status and performance during the decades of
their existence, within the context of the American antitrust legal discipline. Their analysis
found a necessity for reform when made within the context of the American anti-trust legal
discipline and the work endeavored to formulate and extract accurate conclusions (about
what?). The present statutes form the framework for legal reform on unfair methods of
competition specially suited to Philippine jurisdiction as an autonomous and unified legal
discipline for general application.

The conclusions and recommendations are within the parameters of four major
areas: to clarify the underlying philosophy of the regulation of competition; to identify the
characteristics of a general law serving as deterrence against unfair methods of business
competition; to specify the acts that constitute a violation; and to strengthen the enforce-
ment measures, including the prescription of appropriate penalties and remedies and other
remedial considerations. Adraft of the Philippine Business Competition Code, composed of
seven titles is proposed, crystallizing the insights acquired and giving statutory form to the
recommendations, discussed in the papet.

It is hoped that the study will in small measure provide to the interested reader
knowledge of the fundamental principles and doctrines of antitrust laws and the commer-
cial tort related thereto, a relatively obscure legal field in Philippines.

*  Citeas 44 ALJ 155 (1999).
*  Juris Doctor 1999, with honors, Ateneo de Manila University School of Law.
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I. INTRODUCTION
A. CONSTITUTIONAL PREMISES AND STATUTORY FOCUS

Over the past decade, Philippine trade policy has taken a shift towards
privatization, deregulation and liberalization. Constitutional policies acknowledge
the indispensable role of the private sector,! directing the State to allow its opti-
mum development® by: broadening the base of its ownership,* providing incen-
tives for needed investments,* and recognizing the right of private groups and
individuals to own, establish and operate private enterprises® subject to the duty
of the State to intervene when common good demands,® and protecting the Fili-

pino enterprises against unfair competition and trade practices.” These policies .

give sufficient legal basis for such prevailing trend in economic politics.

The Philippine Supreme Court has recently pronounced that notwithstand-
ing a “Filipino first” policy,® the Constitution does not intend that the State pursue
an isolationist stance rather, it considers realities of the world beyond the territo-
rial boundaries of the Philippines by requiring a trade policy based on equality and
reciprocity and speaks of industries which are competitive in both domestic and
foreign markets, thus clearly showing a bias against a sheltered domestic environ-
ment.’” It also opined that the Constitution has beyond doubt committed the Phil-
ippines to the free enterprise system, albeit with its own distinctiveness.!

As held, these policies are denotive of a free enterprise system where the
regime of law favors free market forces, freedom of contract and economic indi-
~vidualism. These policies are supported by one strong argument: to promote a
mutually profitable division of labor which/that greatly enhances the poténtial or
real national product and creates higher standards of living." However, free enter-

1 PHiL. Consr. art. I, § 20.

2 Pui. Const. art. XII, § 1.

3 PuiL. Consr. art. XIL, §1-

4 PHiL. Consrt. art. I, § 20.

s Pur.. ConsT. art. XIJ, § 6.

¢ P Consr. art. XII, § 6.

7 PHiL. Consr. art. II, § 20; art. XII, § 1, 19.
& Prie. Consr. art XI1, § 10, 12.

® Tanadav. Angara, 272 SCRA 18 (1997), citing the PHIL. Const. art X1I, sec 1 & 13. Petitioners contend
that the Agreement establishing the World Trade Organization signed by the Philippines, violated
_the constitutional directives for preference in favor of qualified Filipinos in the grant of rights, ﬁﬁvi—
leges and concessions covering national economy and patrimony and the preferential use.of Fili-
pino labor, domestic materials and locally produced goods. The Supreme Court upheld the validity
of the Philippine membership in the WTO, reasoning as above stated. [hereinafter Tanada).

e Tatad_ v. Secretary of the Department of Energy, 281 SCRA 330 (1997). Petitioners chal]ex;ged the
". . Sonstitutionality of RA 8180, ‘An Act Deregulating the Downstream Oil Industry and For Other
Plll'pose§’,_ a statute passed which ended twenty six years of government regulation of the down-
stream oil industry. Among other reasons, the Supreme Court invoked Section 19, Article XII of the
1987 Constitution to invalidate RA 8180. [hereinafter Tatddj. ’ S
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prise, as may be discerned from the history of countries who have adhered upon
private industry and commerce as the source of national wealth and progress,
carries with it its own economic and political evils. '

Where free enterprise is promoted by a greater reliance on private machin-
ery and correspondingly, a decreased government presence, there is in equipoise
an incipient danger of monopolization, price fixes and discrimination, cartels, con-
scious parallelism, intra-enterprise conspiracies, unification of interests and other
restrictive anti-competitive strategies with respect to business conduct. These prac-

_tices work to destroy the essence of free enterprise, injure honest competitors and

deprive the consuming public of the opportunity to buy goods and services of the
highest possible quality at the lowest possible price. To forestall this, a stronig com-
petition policy is prescribed as an effective countervailing measure. The
government’s role is to adopt and maintain a legal system focused on competition
as the technique of social control, for public as well as private consequences.

Concededly, the Philippines has not totally embraced the western laissez-
faire economic policy that depends primarily on competition to regulate business
conduct. By adopting deregulation of certain industries, stimulating domestic and
foreign private investment and enterprise, dismantling government-owned and-
conirolled corporations and industries, privatizating government-owned assets,
the government has markedly reduced its presence in the market and, relies, to a
greater degree, upon econornic forces to police trade conduct.'? As experienced by
jurisdictions similarly situated, the likelihood of proliferation of anti-competitive
trade practices is also increased and, if uncontrolled, these private restraints sup-
plant government restriction, defying the primordial objects of free trade and pri-
vate enterprise.

The State is mandated to prohibit and regulate vices of competition, not
merely as a necessary incident of the ‘free enterprise’ policies, but in a distinct pro-
vision. Section 19, Axticle XII expressly requires the State to regulate or prohibit
monopolies when public interest so requires, and to prohibit combinations in re-
straint of trade and unfair competition.”® The Philippine Supreme Court has char-
acterized such competition policy as ‘anti-trust’ in history and spirit.*

M JAcksON, DAVEY & SYKES, JR, LEGAL PROBLEMS OF INTERNATIONAL ECONOMIC RELATIONS, CASES, MATERIALS AND
TEXT, 14 (1995) citing Paul A. Samuelson, Economics 692, 1973 Edition [hereinafter jacksoN et all.

2 Anna Leah Castaneda, From Merit To Disclosure Regulation: The Shifting Bases of Philippine Securities
Law, Ateneo L. ., Vol. XLII, No. 2 (1998) Mla., Phil. at 43, citing THE PHILIPPINES THE NEXT
ASIAN TIGER 59 (1596), ‘the stronger participation of the private sector in the overall economic
expansion has been due largely to government’s opening of new investment opportunities through
privatization and the involvement of private capital in large scale infrastructure undertakings. The
privatization program alone irwvolves the disposal of a total of 103 government owned and con-
trolled corporations, as well as the sale of nearly 400 non-performing assets that state financing
agencies had been forced to acquire during the recession of the early 1980's. More recently, the
openirig up of domestic industries to foreign investments has further widened these opportunities
to the global economy’.

™ PHm. CoNst. art. XIJ, § 19.
*  Tatad, supra note 10, at 355-359.
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Antitrust, an American legal creation, comprehends a broad body of staty.-
tory and administrative rules and jurisprudential doctrines, the primary objective
of which is the preservation and maintenance of competition in a capitalist
economy.”

Asurvey will show provisions on competition scattered in Philippine stat-
utes providing for the proscription and regulation of monopolies, monopolization,
combinations in restraint of trade, unfair competition and other vices of competi-
tion, some of them dating back more than five decades. Specifically, the Philippine
Supreme Court has singled out Article 186 of the Revised Penal Code and Article
28 of the New Civil Code as the statutory embodiment of the constitutional compe-
tition policy’ and by jurisprudential edict the same constitute, primarily, Philjp-
pine antitrust law.

Article 186 of the Revised Penal Code'” is a near duplicate of three provi-
sions of the American federal antitrust law from which it was derived. It singularly
embodies anti-trust law, penalizing any person who enters into contracts, agree-
ments or conspiracies in restraint of trade; or who, by artificial means, acts of mo-
nopolization or combinations, prevents free competition in the market, or causes
acts prejudicial to lawful commerce or acts that effect abnormal increases in the
market price.’ Article 28 of the New Civil Code' on the other hand is a commer-

cial tort, deemed necessary in a system of free enterprise by the Civil Code Com-.

mission, as an aspect of democracy.?®

Antitrust and unfair competition, while closely related, are different legal
disciplines that lie within the general realm of unfair methods of competition. An-
. titrust governs the relationship of the competitor with his State, and its object is tc
keep competition free, primarily because of the public consequences of anti-com-
petitive conduct, particularly upon consumers. On the other hand, the unfair com-
petition referred to in Article 28 pertains to the relations between and among those
who compete. It is directed towards private rather than public inferests, and is
tasked with regulating the conduct of trade participants as competitors. Presup-
posing the presence of competiticn, it places emphasis on fairness and provides for
the remedy that a person injured, as a result of ccmpetitive or ‘anti-competitive
conduct, may look upon to his State for redress. :

Where American federal anti-trust laws responding to technological ad-
vancement and complexities of the business milieu have, over a century, devel-
oped intoa coherent and formidable force, resulting in a complex array of statutes,

' jurisprudential doctrines, and administrative rules, the Philippine counterpart since

¥ See ChIII of the work, infra.

' Tatad, supra note 10, at 358. See also: Gokongwel, Jr. v. Securities and Exchange Comimission, 89 -

SCRA 336 (1979) at 376. .
7 Act 3815 (1930), The Revised Penal Code of the Philippines, art. 186, as amended.
' Luis B. Reyes, THE ReviseD PENAL CopE, CRIMINAL Law, IT 253 ~ 254 (1993)
- R.A. 386 (1950), The Civil Code of the Philippines art. 28.

MELENCIO SANTAMARIA JR., PERSONS AND FAMILY RELATIONS LAW 31 (1995 ).
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enactment in 1930, has not progressed beyond its embryonic stage. There has
een little legislative or jurisprudential development elucidating or supplement-
g its general tenor. Special laws containing provisions pertaining to the matter
ave subsequently been enacted; but they are piecemeal and, with few exceptions,
ewise general in language. There has been rio legislative or judicial action to
unify them into a single legal discipline.

It is doubtful whether these laws can adequately regulate restrictive busi-
ness practices and whether such practices are appropriately the subject of control
only by these laws. These provisions must be scrutinized in the context of antitrust
law, to determine whether they can give effect to the Philippine competition policy,
and are sufficient and capable of treating the various trade malpractice they seek

to deter.

B. OBJECTIVES OF THE STUDY

The objective of this work has twin aspects: first, to determine the state and
performance of the prevailing Philippine anti-trust laws as well as the tort compo-
nent related thereto, and to evaluate whether they have provided effective deter-
rence against unfair methods of competition during the decades of their existence;
and second, if shown to be necessary, to propose the blueprint of a legal system
able to foster and preserve fair competition in a free enterprise. The resulting pro-
posal is aimed at yielding two primary results: first, to harmonize the desire for
economic upliftment through a free market and the conflicting interests that may
arise therefrom; and second, to illustrate the role of competition in a free enterprise
system and the laws that have for their object its preservation and maintenance.

Towards that end, this thesis will propose the furdamental framework
which, will form the basis of a draft of the proposed Philippine Business Competition
Code. The proposed Code will attempt to specify unlawful business conduct, in
terms of what may or may not be allowed. It will also propose appropriate sanc-
tions and remedies for violations, public and private; and recommend enforcement
mechanisms and related procedural considerations, focusing on the creation of a
regulatory agency, delineating its role in enforcing and administering the laws re-
garding the matter.

Lastly, it is hoped that the paper will provide to the interested reader a
basic general knowledge and understanding of the various components of unfair
methods of competition, particularly the concepts of anti-trust and the trade tort
related thereto, a relatively obscure legal discipline in Philippine jurisdiction.

C. SCOPE OF THE STUDY

To attain its objectives, this paper will make a critical study of Article 186
of the Revised Penal Code and its tort counterpart, Article 28 of the New Civil
Code. The study will take into-consideration pertinent laws, legal doctrines and
Senate Bill 996 of 1989, a proposed antitrust legislation. It shall also delve into
affinitive economic principles of competition.



160 ATENEO LAW JOURNAL VOL. XLIV NO1

The proponent will place particular focus on the American federal anti-
trust law and its jurisprudential application and development. This is not merely
because Article 186 of the Revised Penal Code is a near duplicate of the American
provisions from where it was copied, but because of the recognition that the Ameri-
can antitrust system is the most comprehensive and vigorously enforced in the
world. This study will also evaluate the private cause of action for damages arising
from injurious business practices in contravention of antitrust laws, such that an
integration of the substantive and adjectival rules may be made to constitute a uni-
fied legal system, providing for the deterrence of unfair methods of business com-
petition.

Whenever possible, the analyses will delve into actual Philippine cases.
However, insufficient data necessitates that American jurisprudence will be used
when discussing the antitrust history and doctrines to the extent that they may be
applicable to the study.

D. DELIMITATION

It must be emphasized that this study does not purport to be a comprehen-
sive treatment of every aspect of the American federal system of antitrust laws.
A more voluminous work would be more appropriate for such a task. On the con-
trary, the intention here is to provide the fundamentals for a general legal competi-
tion system suited to Philippine setting, the substantive and procedural rudiments
of which shall be codified in a one law. Such system will serve as a legal landscape
for competitive conduct amidst the policy trend towards free enterprise, after more

_than three decades of trade restriction and control by the State.

Also, while consumer welfare through a free and fair competition is one of
the goals of a competition law, the proposal will not include unfair competitive
conduct more properly in the realm of contract, consumer protection and intellec-
tual property laws such as malicious interference, product liability, passing-off, false
advertising, infringement of intellectual property, and other similar acts. This study
will touch upon them only in reference. The delimitation is due to the fact that the
regulation of competition emanates from principles distinct and different from the
underlying bases of the three bodies of law. -

E. THE CONTEXT OF THE STUDY

Regulation of trade and. competition is as old as economic history. Three
centuries preceding Inissez-faire, regulation was the common practice in civilized
nations. Trade regulations in medieval economy originating with the guilds arose
out of the canonical belief that every article has its just and true value which can
best be determined by government authority?* The philosophy underlying the
regulation of competition is the freedom of every person to carry on the business of
his choice as it is in the nature of personal liberty, as much as a property right. To
‘Preserve its free exercise is fundamental to a democratic society, not merely be-

ALMAN, CALLMAN UNFAR COMPETTTION, TRADEMARKS & MoNoPOLIES, 2 (1996).

1999 THE LEGAL FRAMEWORK FOR REFORM 161

cause of the private necessity, but for its public consequences as well.? Its objec-

 tive is the impartial reconciliation of conflicting interests in the economic struc-

ture, more figuratively in the context of a competitive ‘game’, the establishment and
supervision of the ‘playground’ by maintaining and preserving conditions under
which the ‘game” could be most fairly played.?* The legal and economic bases of

- competitive capitalism which cover the institutions of contract and private prop-

erty and are implements of competition must be secured, such as: the operation of
interrelated forces of supply and demand in determining market prices; and the
freedom of the individual and his access to the market and the opportunity for
work.2 '

Unfair methods of competition disturb the competitive order and under-
mine the ‘rules of the game’. These include unfair competitior and the obstruction of
free competition which differ in nature. Unfair competition regulation is that field
of law that regulates the conduct of those who participate in business competition
or the ‘players in the game’. On the other hand, antitrust laws generally govern the
market structure, which is the ‘playground’.»

Despite this distinction they, in principle, have been treated similarly by
the iaw. Both legal disciplines are prohibitive, proscribing the use of a certain anti-
competitive or competitive practice. From the standpoint of their respective goals,
antitrust laws are designed to achieve and preserve the freedom of competition,
while the law on unfair competition strives to promote and maintain fairness in
competition. The former seeks to prevent any restraint of trade or lessening of com-
petition while the latter seeks to prohibit any unfair conduct while competing.?

The primary function of the law of unfair competition is tc safeguard the.
competitive cominunity against methods of trade and business that are destructive
of equal opportunity in honest competition, and to protect free enterprise from
such practices. On the other hand, the primary function of anti-trust laws is to
maintain competitive order and provide means of keeping competition free. Free-
dom to compete presupposes freedom to enter the market, to develop and grow in
the market free from artificial combinations or aggregations or monopoly pres-
sures. Restraints upon the freedom to act according to their own dictates run counter
to antitrust policy, as does a contract that derogates from the freedomn of purchas-
ers to buy in open market.” Simply stated, the object of antitrust is to keep compe-
tition free, while unfair competition is tasked with keeping.it fair. AsCallman
putsF -7

Just as the order of peaceis violated by struggle, so is the

order of struggle violated by peace. Every peaceful agreement

between competitors is inconsistent with the nature of the

2 KINTNER, AN ANTITRUST PRIMER, (1964)citing former US Supreme Court Justice Tom C. Clark.
ALTMAN, supra note 21, at 9. :

# Id.

5 Id.at10.

% Hd.atCh4,13.

7 Hd atd.



162 ATENEO LAW JOURNAL VOL. XLIV NO.1

relationship, so far as it affects their positions ina competitive state
of commercial activity.?®

II. THE ROLE OF COMPETITION
A. ECONOMIC EVOLUTION OF FREE ENTERPRISE

Capitalism is an economic system based upon private property ownership
and free market exchange. Freedom of enterprise and choice are vital characteris-
tics and self-interest is the motivating force, through which sellers compete for buy-
ers’ patronage. Its ideology is centered on economic pluralisny, ' where the power to
control the market is distributed among many and social goals are achieved by a
decentralized decision-making. Undue concentrations of governmental or private
power are thought to be inherently destructive to the objectives of a free mar-
ket®  Laissez-faire was but a brief interlude in economic history which was short
lived because excessive enthusiasm for freedom in all matters resulted in disas-
trous economic repercussions. Its philosophy of natural liberty led to an abundance
of freedom of right and action, resulting in bondage and degradation of the weak.
It also negatively eased the conscience of technical law breakers, assuring them
that their actions promoted public welfare and constructively giving them the
argument for demanding the repeal of hampering regulations.* Emphasis on indi-
vidual liberty elevated the right in defensive justification of almost any practice
and led to the survival not of the fittest, but of the most predatory and the tough-
est. The theory of free contract became an illusion and inconsistent with actual

-economic independence.®> When the failure of laissez-faire became obvious, the
fallacy of the basic assumptions upon which individualism rested — that the indi-
vidual, rational and free will choose and obtain such wants consistent with the

well-being of the community — also became manifest* The attempt to substitute -

competitive economic pressure for legal enforcement as a regulator of industrial
and commercial behavior was not very successful® As a consequence, govern-
ment coming to full circle again intervened to maintain and restore the economic

order.*

The passage of time with the changing social perceptions and political re-
lations changed the complexion of state activity, With a change of constitutional
rule and methods, discretion and autonomy passed from government to business-

% [4. at 11, quoting Callman, The Essence of Anti-Trust, 49 Columbia Law Review 1100 (1949).

»  MOoORE, MaGaLl & Gay, THE LEGaL ENviRONMENT OF Busingss, A CONTEXTUAL APPROACH, 1987 Edition,
Smith-Weston Publishing Co., Cinn.., Ohio, USA at 344-345 [hereinafter MOORE et al].

#  ALTMAN, supra note 21, at 3, citing Mitchell, Intelligence and the Guidance of Economic Evolution in

Authority and the Individual, Harvard Tercentenary Publication (1937) at 8.
A Id atd. . )
EX citing Rosen, The Modern Corporation and Private Property (1932) at 345.
 [d. citing Watkins, Economic Implications of Unfair Competition, 21 fowa L Rev. (_1936) at 265.
% Id at$. ’ . .
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men, and the interest of the businessmen superseded the ‘crown’,® Commerce
during the transition from medieval trading, featured government intervention for
the benefit of the feudal lord to laissez-faire as distinguished by excessive freedom
in competition, produced a new kind of lord characterized by impersonalization of
economic life and interdependence of territorial conditionsyf6

Corporations and conglomerates became and still are the order of the day.

Economies do not speak of countries, cities, or towns but of products, domestic
and foreign. Problems have become international and rarely respect political bound-
aries. At the present stage, there is a tug of war between the state and business
‘where specific legislation or the lack thereof becomes the coveted prize. The per-
vasive modern administrative regulation is the manifestaticn of this tension, which
necessarily arises when the business organizations proved toc powerful or were’
deemed ‘affected with public interest’ requiring interference by the State.?’

B. THE ECONOMIC THEORY OF COMPETITION

A key requisite for free enterprise to succeed on the production side of the
economy is the force of competition, Free markets rely primarily on competition
to allocate the provision of ‘goods and services and to control the conduct among
the competitors.®- The following values are attributed to competition: }av) full em-
ployment and price stability: .(b) distribution of individual opportunity to carry
on a business and to prosper on one’s own merit, as determined by the market;{c)
control of unchecked power because it addresses concerns of ccncentrations of
power, in its social and political aspects and makes possible the dispersal of power
throughout society; and (d) competition may promote fairness, in the sense of keep-
ing prices close to cost and of alternatives for buyers and seller.®

In The Wealth of Nations, Adam Smith theorized competition as essen-
tially an ‘independent striving’ for patronage by various sellers:

Every individual is continually exerting himself to find out
the most advantageous employment for whatever capital he can
command,It is his own advantage, indeed, and not that of society,
which he has in view. But the study of his own advantage, naturally
or rather necessarily, leads him to prefer that employment which
is most advantageous to society . . . He generally, indeed, neither
intends to promote the public interest, nor knows how much he is
promoting if,. . he intends only his o
... led by an inyisible hand.to promete-an.end which was no part
of 'his intention ... Every man. aslong as he does not violate the

laws of justice is left perfectly free to pursue his own interest. . . to

% Id.at 7, citing Veblen, The Theory of Business Enterprise (1904) at 285.
* Id

¥ Hd.at8.

% MOORE et al, supra note 29, at 345.

- ¥ AREEDA, ANITIRUST ANALYSIS, PROBLEMS, TEXT & CAsEs 6-7 (1974).
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will elevate because of the withdrawal of former competitors to produce the un-
der-supplied goods.® The economy will eventually reach a new equilibrium. How-
ever, the production of the once undersupplied product will have increased and
once oversupplied product’s production will have decreased.®

The theory of equilibrium is neither actual nor realistic; it is used as a de-
vice to forecast the effect of a change in one variable upon the others. Market equij-
librium is an economic paradigm, said io be present when all significant variables
are in balance and when no pressures or forces for change are present, which will
produce a corresponding change in such variables.” The functional relationship
between the variables of supply and demand determine the value of a commodity
or service, represented by its price. Theoretically, a change in one is associated in
some regular and predictable way with a corresponding change in the other.5*

A shift in consumer preference will cause a proportional ripple in produc-
ers profits. Producers impelled by the need to keep prcfits or position in the
market or to partake of additional profits created by an increased consumer
demand compete with each to cater to changing consumer taste. Competition
between and among producers in the relevant market, absent any collusive agree-
ment to warp the equilibrium, allows consumers to define their expression of wants
and thing and compels the production and sale of goods and services under condi-
tions most favorable to consumers. It requires producers to organize the produc-
tion and sale of their products and services in accordance with the scale of values
that consumers choose by their relative willingness to purchase.® It forces produc-
ers to respond to consumer choices, if it is to survive in the market environment.

Competition regulaiion is aimed at preserving the ‘independent striving’
required in a free enterprise”® and curbing business practices which contort
market equilibrium, by the use of artificial means. Their underlying purpose is to
insure that businesses respond to the needs and interests of consumers, free from
fraudulent machinations and the protection of honest competitors from predators,
shielding them from the temptation to adopt the tactics of tricksters in the battle for
business survival.”? Consumers must be protected against chicanery because fair-
ness requires that they receive an lionest product, honestly presented. Promotion
of consumers is upon the theory that they ultimately determine the degree of con-
trol exercised by the State.”

s Id
% Id at8.

& AckLEY, MACROECONOMIC THEORY, 14-15 (1961).
Id. at8. '

Bork, supra note 57, at ;91.

"™ Mook et al, supra note 29, at 349, citing Smith, supra note 42.
. . :

. KINTNER, supra note 22, at 5.
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III. THE ORIGIN, NATURE AND SCOPE OF AMERICAN
LAW ON UNFAIR METHODS OF COMPETITION

A. ORIGIN OF STATE INTERVENTION

From the Magna Carta, English common law judges developed legal prin-
ciples which proscribed monopolies and agreements not to compete as an unlaw-
ful restriction on the freedom of the individual. The common law principles and
their statutory development were incorporated into the jurisprudence of England’s
American colonies and later, into the laws of the newly independent United States.

“They were designed to put an end to unjustified privilege and to insure a permis-
sive, diversified, and decentralized way of life.”

Laissez-faire in America prevailed from revolutionary times to the late nine-
teenth century. Individuals were encouraged to seek rewards of technological
progress through unrestrained competition and the survival of the economically
fittest. However, with the industrial age, competition in the milieu of freedom of
contract and laissez-faire became more fierce, as firms aggressively fought for capi-
tal, customers and raw materials. Cutthroat competition and accompanying preda-
tory practices, often resuited in the destruction of the weakest members of the in-
dustry and resulted either in the formation of combinations among surviving com-
petitors or the establishment of a monopoly of the sole survivor. The individual
merchants were being steadily replaced by the trusts, cartels, corporations as the
customary forms of business organization.”

As ‘big businesses’ came to the forefront, protests against their abusive
power mounted. Common law ‘restraint of trade’ doctrines and remedies proved
incapable of controlling this ferocious brand of competition practiced by the ‘rob-
ber barons’. Small merchants complained of being driven out of business or denied
access to enter business. Farmers agitated against the rebate system and price
discrimination. Labor demanded that large businesses be controlled, as a method
of obtaining better wages and working conditions and prevention of antiunionism
practices. Consumers and the public in general rebeiled against the rising prices,
deteriorating quality, unfair and deceptive practices and politically dangerous con-
centrations of power.” .

However, public sentiment was not for the abandonment of the free enter-
prise ideology. On the contrary, continuing faith in economic individualism largely
created the climate in which monopolistic abusgs’became possible. The focus of the
outcry were the most serious abuses rather than free market system itself.’
There was a curious divergence of private from public morality. The industrialist
who preyed upon his competitors and victimized customers could still be the ob-
ject of veneration, provided that he was fastidious about alcohol, sex and blas-
phemy.” :

7 KINTNER & JOELSON, AN INTERNATIONAL ANTITRUST PRIMER, 2 (1974).
M.

5 .

MOooReE et al, supra note 29, at 342.
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Recognizing the threat to the marketplace, American legislators focused
their concern on large corporations and their increasing use of ‘trust’ arrange-
ments to increase their size and wealth. The trust device was used extensively by
corporations to gain monopolistic control over various industries. It permitted
majority of the stocks of several competing corporations to be transferred to se-
lected trustees. Ostensibly, these companies remained separate entities in the tech-
nical sense however, the designated trustees in reality made joint pricing, produc-
tion and operation degisions for all the competing firms in order to eliminate com-
petition among them.@As these combinations in order to avoid ‘ruinous’ competi-
tion intensified, so did the demand for government supervision and regulation of

business.”

As a result, anti-trust and trade regulatior were enacted as a deterrence
against flagrantly anti-comf;etitive activities. The first statutes attempting to deal
with monopolistic practices emerged at the time when the trust device was preva-
lent, hence the laws were known as ‘antitrust’ laws. Today, the trust is no longer
used for such purposes and antitrust laws include all statutes, designed to promote
competition.®

The premise underlying this body of law was that public interest is best
protected from the evils of monopoly and predatory behavior by the maintenance
of a competitive economy free from limitations based upon corporate self-inter-
est;®! and that unrestrained interaction of competing market forces will yield
the best allocation of resources, the lowest prices, highest quality and the greatest
material progress while simultaneously providing an environment condusive to
the preservation of democratic, political and social institutions.®

B. ANTITRUST, ITS ORIGIN AND DEVELOPMENT
1. Common Law Origins

Cases involving alleged restraints of trade date back to at least the fifteenth
century in English common law. Adopting this, American common law frowned
upon attempts to restrain competition rationalizing that collusive agreements re-
straining trade inhibit free and open exchange of goods and services fundamental
to the efficient operation of capitalist markets and was considered the antitheses of
independent competition.® It was realized that pressures of a competitive market
readily provide incentives for collusion, particularly if firms become large enough
to collectively dominate a market.® v

77 KINTNER, supra note 22, at5.

7 MOoorE et al, supra note 29, at 343.

7 KINTNER & JOELSON, supra note 73, at 5.
% Moore et al, supra note 29, at 343-344.
o qd. S

FuGATE, ForREIGN COMMERCE & THE ANTITRUST Laws, 11 (1982) citing Northern Pacific Railway Company .
- v. United States, 356 U.S. 1 (1958). ’ N

MOoore et al, supra note 29, at 354.. »
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The common law heritage was ineffective as a deterrent force. Restrictive
agreements could only be challenged by a party to the agreement, who had little
incentive to do so, or by the injured private person, who seldom had either the
evidence or the finances necessary to prove their case. In addition, with the free-
dom of contract recognized as a fundamental right, the trust agreement was al-
most beyond the common law jurisdiction.®

2. American Federal Antitrust Law
a. The Sherman Act

In July 2, 1890, the United States became the first country to attempt a
general statutory control of the power wielded by large business enterprises with
- the passage of the Sherman Act.®* The cornerstone of antitrust laws, it is known as
he ‘charter of economic freedom’;¥” a civil and criminal statute which declares
illegal every contract, combination or conspiracy in restraint of trade® and out-
- laws monopolization, attempts and conspiracies to monopolize.®

i. RULE OF REASON

In 1711, English common law enunciated in Mitchel v. Reynolds,® that only
unreasonable agreements restraining trade were to be invalidated. The United States
Supreme Court however, refused to apply this common law rule on the proposi-
tion that the sweeping and seemingly explicit statutory language of the Sherman
Act, precluded its application.”! Realizing the difficulty of its incongruous posi-
tion, the American courts began to withdraw from this literal and unjustifiable
reading of Section 1.

In 1898, a circuit appellate court® condemned an agreement among pro-
= ducers of cast iron pipes to fix prices in areas where they competed and divide
markets to avoid the rigors of competition. While recognizing that the case could
be disposed by applying Section 1 literally, the poniente went on to test the legality

8 I
Id. at 346.
Jackson et al, supra note 11, at 1062.

Id., at 1065; See also: StickeLLs, FEpEraL ConTroL OF BUSINESs, ANTITRUST Laws, 52 (1972) citing
Report of the Attorney General’s National Committee to Study the Antitrust Laws (1955).

GouLn, U.s. Cope UNANNOTATED, Vol 1 at Title 15, Ch 1, §1,15-2. (1994).
Id. at §2, 15-2-15-3 (Sherman Act, §2) Monopolizing trade a felony; penalty.

24 Eng. Rep. 347 (1711). Reynolds, a baker incident to the sale of his bakery to Mitchel (plaintiff)
promised not to compete for five years in the immediate locality. The court enferced the agreement
on the proposition that the trade restraint may be justified as reasonable, if ancillary to some princi-
pal transactior. and if limited in time and space. ‘ B

United States v. Trans-Missour: Freight Association, 166 U.S. 290 (1897). Upon the defendants argu-
ment that their formation of an association to set joint freight rates would not be unlawful at com-
mon law, and therefore did not violate Section 1 of the Sherman Act, the U.S. Supreme Court held,
however that the common law validity of the action was irrelevant, because Section 1 condemned
every restraint of trade. [hereinafter Trans-Missouri]

United States v. Addyston Pipe & Steel Company, 175 U.S, 211 (1899).
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of the agreement by reference both to common law rules ard to what subsequently
developed into as the ‘rule of reason’.** In the landmark decision of Standard Qi
Company v. United States, the United States Supreme Court fully adopted the rule
of reason:
The propositions urged by the government are reducible
to this: That the language of the statute embraces every contract,
combination, etc., in restraint of trade, and hence its text leaves no
room for the exercise of judgment, but simply imposes the plain
duty of applying its prohibitions to every case within its literal
language . . . [However] the statute . . . evidenced the intent not to
restrain the right to make and enforce contracts, whether resulting
from combination or otherwise, which did not unduly restrain
interstate or foreign commerre, but to protect that commerce from
being restrained by methods, whether old or new, which would
constitute an interference that is undue restraint . . . it follows that
it was intended that the standard of reason which had been applied
atthe common law .. . [was] to be the measure used for the purpose
of determining whether in a given case a particular act had or had
not brought about the wrong against which the statute provided.”

Under the rule of reason, restraints were to be tested by a full factual in-
quiry as to whether they will have any significant adverse effect on competition,
what the justification for them is, and whether that justification could be achieved
in a less anticompetitive way.* Subsequently, in United States v. Chicago Board of
Trade,” a simpler test was formulated, as whether the restraint imposed is such, as
merely regulates and perhaps thereby promote competition or whether it is such
as may suppress or even destroy competition. 2

ii. PER SE ILLEGALITY

Per se unreasonable restraints are those whose effects on competition are
so harmful that they cannot be justified.”® In Trans-Missouri, it was argued that the
plain language of Section 1 meant that all contracts, combinations and conspiracies
in restraint of trade were per se unreasonable and therefore illegal. While this propo-

7]

¥ 211US.1(1911). Standard Oil Company of New Jersey and 33 other corporations, J.D. Rockefeller.
W. Rockefeller and five other individual defendants were charged with numerous violations of
Section 1 and 2 of the Sherman ‘Act. The charges included allegations that the defendants had re-
stricted oil output, obtained preferential rail rates for shipping oil, fixed prices, conspired to mo-
nopolize oil refineries, and established an illegal trust which held the stock of over 40 competing ail
companies. The court found that Standard Oil violated §1 & 2, however of great importance was
the rejection by the Court of the Justice Department’s argument that all contracts in restraint of trad
violate §1. {hereinafter Standard Oil]. .

% Id.at63.
JACKsON et al, supra note 11, at 1065.
¥ 246 U.S. 231 (1918).

BLACKBURN, HAY‘MAN & MALIN, THe LecaL ENvIRONMENT OF BusiNgss, 567 (1991) [hereinafter
BLACKBURN et al].
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sition was clearly overturned in Stanidard Oil, supra, the principle of per se illegality
today remains, as important a standard as the rule of reason.

When an activity is unlawful per se, the courts are not required to conduct
a rigorous investigation of its economic consequences to determine reasonable-
‘ness. It bypasses the extensive inquiry of reasonableness and needs only to deter-
- mine that the restraint actually exists. The per se rule serves two important func-
tions. First, by declaring certain restraints per se illegal, the rule sets a standard of
unreasonableness against which other restraints may be measured. This relieves
the courts of the necessity of performing complex economic analyses, for which
they are generally ill-suited. Secondly, a standard of unreasonableness promotes
the stability and predictability necessary for business planning.*

The more prevalent per se illegal agreements are: fixing prices of goods or
services, allocating territories or customers to avoid competing with each other,'®
fixing the price of goods and services bought, to limit the supply of commodities
_sold, and to collectively refuse to sell to certain distributors. Any formalized con-
spiracy attempting to jointly determine prices or any other market variable is re-
ferred to as a ‘cartel’. Cartel arrangements are likewise per se illegal under Section 1
of the Sherman Act.!'™ ’

It is ternpting to classify all restraints, as requiring an analysis under either
the rule of reason or the per se rule. But such dichotomy would be misleading be-
cause the per se rule is but a specific application of the rule of reason. Few restraints
blatantly show an agreement to fix prices. Restraints which initially appear to be
reasonable will prove to be, after a preliminary analysis, identical with per se viola-
tions. Consequently, it becomes necessary to determine whether seemingly innocu-
ous restraint results in a price fix. If the parties to the restraint intended to set
prices, the intent prevails despite its actuai effect.!® Such intent makes the
restraint illegal per se, for which no legal defenses are available.’®

® M
JacksoN et al, supra note 11, at 1063.
' MooRE et al, supra note 29, at 356-357.

A complex price fix was illustrated in United States v. Socony-Vacuum Oil Company, 310 U.S. 150
(1940). More gasoline was refined than was demanded, the independents having r:o storage facili-
ties had to sell their ‘distres oil’ in the spot market. The resulting glut depressed prices. The major
oil companies responded with a buying program. Regardless of their needs, they agreed to buy oil
from each independent. Although on the surface the majors were only seeking to purchase the

" gasoline in the spot market and were allowing the market to fix the price. The purpose of their
buying program was to set a floor price and thereby stabilize them. This was compounded by the
pricing formulae in the long-term contracts which were based on the spot market price. The buying
program, in this case was held tc be per se illegal.

MOoORE et al, supra note 29, at 357.
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iii. ACTIVITIES IN RESTRAINT OF TRADE

A. Horizontal Restraints

The horizontal restraint first declared to be per se illegal was the price fix.10¢
Horizontal price fixing involves an agreement, express or implied, among com-
petitors at the same level of the distribution chain, to fix the prices of goods or
services they offer to the public. It is viewed as eliminating the main form of com-
petition in the market: that based on price.'® The United States Supreme Court has
declared it as per se unlawful, despite the reasonableness of the price."%

Price fixing arrangements are not limited to agreements which specify prices
but also include conspiracies to stabilize prices, to set a floor under the prices, or to
set a maximum level.'” More recently, after many years of excluding agreements
by persons performing services, including doctors and lawyers from the jurisdic-
tion of Section 1, because these persons were not engaged in trade or commerce,
the courts reviewed the question of price fixing in the service sector in the contem-
porary context.

In Goldfarb v. Virginia State Bar, et al,'® the United States Supreme Court
addressed the issue in a case involving legal fees. The court refused to accept the
defense of the state and county bar that the practice of learned professions were not
‘trade and commerce’ and thus totally excluded from antitrust regulation. It held
that such sweeping exclusion finds no support ir. the intention of the law and that
the nature of an occupation standing alone does not provide a sanctuary from the
Sherman Act because the rendering of service in exchange for money is com-
merce, in the most common usage of the word.

It is to be noted hewever, that not all business arrangements that affect
prices are condemned as per se price fixes. Many business arrangements are legiti-
mate despite its incidental effects on price. By forming trade associations for ex-
ample, a group of competing sellers may organize buying cooperatives to take ad-

1 United States v. Trenton Potteries, 273 U.S. 392 (1927). [hereinafter Trenton Potteries].
5 MOORE et al, supra note 29, at 357.

1% Trenton Potteries, supra note 104. Twenty-threc corporations did not deny that they fixed prices.
Their defense was that the fixed prices were reasonable and thus, permissible under the rule of
reason. The Court held however, that while Standard Oil ruled that only restraints whick are unrea-
sonable are prohibited, it does not follow that agreements to fix and maintain prices are reasonable
restraints, merely because of reasonableness of the price.

BLACKBURN et al, supra note 98, at 569-570.

198 421 U.S. 773 (1975). Petitioners were in need of legal services to perform a title examination. This
service could only be performed by lawyers. They sent 36 letters to several lawyers, 19 of whom
responded indicating their fee at not less than the rate fixed by a minimum schedule published by
the respondent bar association. Because petitioners did not find a lawyer willing to charge a fee
lower than what the schedule dictated, they instituted an action against the State and Country Bax:
alleging that the minimum fee schedule constitutes price fixing in violation of Section 1 of the Sherman
Act. [hereinafter Goldfarb]. .

101

S
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vantage of bulk discounts'® or engage in cooperative research, publication and
statistical dissemination in an industry. When the effects on price are merely
incidental to its legitimate purpose, such arrangements are perfectly valid."® If
after an evaluation of their activities it is found that the ‘dominant purpose’ of the
existence of such an association is to restrain trade, the governinent may, in addi-
tion to other penalties for engaging in unreasonable restraints, dissolve such as
association.™ ’

Horizontal restraints are not limited to price fixes between. competitors,
they extend to agreements of horizonta! division of markets or customers as well.

" This occurs when two or more competitors at the same level of business agree to

divide the market or customers geographically or otherwise. The obvious effect of
such agreements is to eliminate competition among the firms who reach the agree-
ment."?

In United States v. Topco Associates,""* horizontal territorial divisions that
restrain intra-brand competition were declared per se illegal and was held unjusti-
fied, even if they promoted inter-brand competition. Moreover, they are equally
illegal, not only between sellers of competing brands, but also among those of the
same brand. )

1% BLACKBURN et al, supra note 98, at 568.

"0 MOORE et al, supra note 29, at 363.

W In Sugar Institute, Inc. v. United States, 297 U.S. 553 (1936). The United States Supreme Court while
noting several legitimate activities of the association, however concluded that the dominant pur-
pose of the Institute was to create and maintain a relatively high and uniform price structure among
its members. This was found by the Court to be an unreasonable restraint of trade undexr Section 1
and upheld the District Court’s decree to dissolve the Institute.

2 MOORE et al, supra note 29, at 361.

3405 U.S. 596 (1972). Twenty-five independent supermarket chains organized to form Topco Associ-
ates, to enable them to compete with the larger chains. They developed and marketed Topco prod-
ucts, giving themselves a private label line of merchandise. Each member of the association re-
ceived an exclusive territory wherein to sell the Topco products. The Supreme Court held these
agreements of exclusive territories to be per seillegal. Their elimination of intraband competition
was held to be unjustified by their promotion of competition between the Topco members and na-
tional chains.[hereinafter Topco Associates].

o

BLACKBURN et al, supra note 98, at 569.
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B. Vertical Restraints™

The most common vertical restraints are territory, customer and market
restraints, retail price maintenance, tying devices, exclusive dealing arrangements,
The first two are violations of the Sherman Act while the last are also covered by
another antitrust statute, the Clayton Act. Vertical price fixing are agreements that
fix prices between the buyer and seller at different levels of the manufacturing and
distribution process."® Typically, they are between manufacturer and distributor
or retailer, or between franchisor and franchisee. Their purpose is to sacrifice some
interbrand to further intraband competition."” Resale price maintenance, a specie
of vertical price fixing occurs when a manufacturer tries to control the retail price
of its products. A manufacturer may wish to set a maximum retail price on its
products, as part of an aggressive campaign te take customers away from com-
petitors or it may want to maintain a minimum price to create an aura of high
quality of goods. If the manufacturer and retailer agree to minimum or maximum
retail prices, the contract is a vertical fix and per se illegal."®

Manufacturers and franchisors frequently impose territorial restraints on
retailers or franchisees. Vertical territorial or customer restraints differ from hori-
zontal restraints in that they are designed for the benefit of the manufacturer or
franchisor rather than for the benefit of the competing retailers, distributors or
franchisees.™ In White Motor Company v. United States, the U.S. Supreme Court,

" Author’s Note: The vertical restraints under the Ciayton Act will be discussed under the relevant
section of the work. Both typas of restraints, however are covered by vertical restraint guidelines
issued by the US Justice Department for the first time in antitrust history, captioned from
BLACKBURN et al, supra note 98, at 584, as follows: 1.) Per se violations require express or circum-
stantial evidence of an explicit agreement to fix resale prices. 2.) Restraints that are always lawful
include selective distribution through a limited number of dealers, dealer location clauses, assign-
ing areas of primary responsibility, and profit passover arrangements, whereby a dealer selling in
another dealer’s area of primary responsibility must compensate that dealer for promotional and
servicing costs. 3.)Territorial and exclusive dealing restraints are analyzed under a two-step ap-
proach: Step 1. Requires calculating the vertical restraint index (VRI) by summing the squares of the
market shares of each firm that is a party to an arrangement coniaining the restraint. Step 1 also
requires calculating the coverage ratio, which is the percentage of each market involved in the
restraint. Under Step 1, the Justice Department does not challenge a restraint if the market share of

- the party imposing the restraint is 10 % or less, or if each level of the market has a VRI of 1,200 or
less; or a coverage ratio below 60 %. Step 2. If the restraint does not pass Step 1, the Department
analyzes the restraint further focusing on market structure, ease of entry, the VRIs and coverage
ratios, whether market conditions are conducive to collusion, the exclusionary effects of the re-
straint, the intent of the parties, and the size of the firms. 4.) The department does not challenge tie-
ins where the firm's market share in the tying product is less than 30%.

16 MOORE et al, supra note 29, at 361.

it

3

Author’s Note: The purpose of horizontal territorial division agreements is the promotion of
interbrand competition by sacrificing intrabrand competition. These agreements have been de-
f:lared illegal per se in Topco Associates, supra. Inversely, the purpose of vertical territorial divisions
is the promotion of intrabrand competition at the expense of interbrand competition. These restraints
;;g d_e;med not to be per se unreasonable, but are to be tested under the rule of reason. See also note
, infra. ’
“BLackBURN et al, supra note 98, at 573,
-l at 570
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refused to categorize vertical territorial restraints as per se illegal on the ground
that the Court’s experience on the matter was insufficient and the validity of these
agreements were better tested under the rule of reason.'® Four years later, in United
States v. Arnold Schwinn & Company,®-the Court reversed itself and concluded that
it had gained enough experience and qualifiedly declared agreements of vertical
territorial divisions as per se illegalities.’?

.Responding to the Schwinn doctrine, manufacturers made changes in their
distribution methods. Many of them however, found it impossible to alter their
system in manner that ensured retention of legal title to their products. These manu-
facturers resorted to assigning areas of primary responsibility and employing
dealer location clauses.” The legality of these vertical non-price restraints was
tested in Continental TV, Inc. v. GTE Sylvania. Incorporated.’** In this case, the Court
reverted to the standard articulated in White Motor and abandoned the per se
rule in ‘Schwinn, reasoning that when the anti-competitive effects are shown to
result from particular vertical restrictions, they can be adequately policed under
the rule of reason.”®

iv. REQUIREMENT OF JOINT ACTION

While a joint or concerted action is a requirement for a violation of Section
1 of the Sherman Act, not all joint or concerted actions are considered violations
therecf. There is a wide variety of these activities — some plainly uncompetitive,
others enhancing competition. To clarify the requirement of joint action in relation
to a violation of Section 1 of the Sherman Act, intra-enterprise conspiracy, con-
scious parallelism and group boycotts will be discussed.

- A, Intraenterprise Conspiracy

An intra-enterprise conspiracy occurs when two or more parts of the same
enterprise agree to restrain trade. A corporation may have many different divi-
sions, each responsible for a different line of products. Since the divisions are all
part of the same corporation, there is only one legal ertity. As such, there could be

372 U.S. 253 (1963) [hereinafter White Motor].

M 88 U.S. 350 (1957) [hereinafter Schwinn].

2 Id. The United States Supreme Court held that vertical territorial divisions were per se illegal, if the
manufacturer parted with ownership and control of the product. Where the manufacturer retained
title to the product however, exclusive territories are not per se unreasonable.

% BLACKBURN et al, supra note 98, at 570.

M 433U.S. 36 (1977).

i Id. Continental TV was a licensed dealer of GTE Sylvania products. Its license contained a dealer
location clause prohibiting Continental from selling Sylvania products outside the location speci-
fied in the license agreement. Continental violated the location clause, Sylvania canceled Continental’s
dealership and Continental sued, contending that the dealer location clause violated Section 1 of the
Sherman Act. The validity of the location clause was upheld reasoning that vertical restrictions
promote intra-brand competition by allowing the manufacturer to achieve certain efficiercies in the
distribution of his products.
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no conspiracy nor agreement among them. Conversely, if a business organizes its
different departments into (or classifies as) separate subsidiaries, each Subsidiary
would be a separate corporation and a separate legal entity.’® For many years,
Section 1 applied to conspiracies among a corporation and its subsidiaries. In
Copperweld Corporation v. Independence Tube Corporation,'”¥ however, the court aban-
doned its prior stand and adopted the doctrine that a corporation cannot be found
to have conspired with its wholly owned subsidiaries.

B. Conscious Parallelism

Conscious parallelism is present when a common or parallel behavior
among competitors is evident but no explicit evidence of a conspiracy or trade-
restraining contract exists. It is a joint action that occurs when many competitors
copy the actions of a leader in a market and where a few large producers dominate
a highly concentrated market. A market change by a dominant firm affects market
conditions substantially, causing competitors to follow suit. As a general rule, con-
scious parallelism does not violate Section 1, as long as each competitor had made
its decision independently.'® However, certain circumstances may suggest that what
appears to be a series of independent actions to copy a price leader may actually be
the result of an agreement among the competitors.

In the celebrated anti-trust suit against Japanese television manufactur-
ers,'” the evidence required to prove conscious parallelism went beyond proof of
meetings, communications among the competitors or even parallel predatory ac-
tion which benefits the ‘conspirators’ if all others took the same action. The stan-
dard established is that the reviewing tribunal must be able to appreciate that the
alleged predatory practices of the conspiracy make practical sense and addition-
ally, to see the rational motive for such a conspiracy.

126 BLACKBURN et al, supra note 98, at 562.

122457 U.S: 752 (1984). The Court reversed its earlier ruling reasoning that the very notion of an ‘agree-
ment’ in Sherman Act terms between a parent and a wholly owned subsidiary lacks meaning, be-
cause in reality a parent and a wholly-owned subsidiary always have a * unity of purpose or a
common design, sharing a common purpose’.

' MOORE et al, supra note 29, at 363. In the 1960's manufacturers of corrugated boxes agreed to ex-
change price information and data. Although these companies together accounted for 90% of the
shipments of such boxes in the southeastern USA, their agreement appeared to fail short of per se
price fixing under Section 1. Subsequiently however, in United States v. Container Corporation of
America, 393 U.S. 332 (1969), the Court took a different view and held that the “parallel’ and price-
stabilizing results of this practice constituted an unreasonable réstraint of trade in violation of Sec-
tion 1 of the Sherman Act. :

¥ Matsushita Electric Industrial Company v. Zenith Radio Corporation, 475 U.S. 574 (1986). Ameri-
can TV manufacturers sued Japanese manufacturers for violating the Sherman Act. The Americans
alleged that the Japanese fixed prices for TV sets at artificially high levels in Japanand at artificially
low levels in USA, claiming that the Japanese used their excess domestic profits to offset their losses
in the American market. The US Supreme Court held that in light of the absence of any rational
motive to conspire, neither pricing practices, nor their conduct in the Japanese market, nor their
agreement respecting prices and distribution in the American market, suffice to create a ‘genuine
issue for trial’. : - .
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C. Group Boycotts

Any individual producer may validly refuse to deal with anyone without

~ violating the Sherman Act. However, concerted refusals to deal or “group boy-

cotts,” are per se violations of Section 1. Group boycotts occur when a group of
firms at one level of the market induce or coerce a group of firms at another level to
refrain from dealing with the competitors of the first group.™® Group activities that
have been held as per se illegalities generally involve joint efforts by a firm or by
several firms to disadvantage competitors either by directly denying or by per-
suading or coercing suppliers or customers to refuse competitors.’® For ex-

“ample, a group of retail lumber dealers circulated a black list to induce all retailers

not to deal with wholesalers who also sold lumber at retail discount prices. The
practice was held illegal.™® In another case, it wasillegal for a group of automo-
bile dealers to induce General Motors not to deal with discount outlets.’®

Viewed literally, many group activities amount to a concerted refusal to
deal. For many years it was unclear how these actions should be evaluated when
challenged under the Sherman Act. Northwest Wholesale, enumerated certain traits
to merit the per se treatment that: (a) the boycott often cuts off access to a supply,
facility, or market necessary to enable the boycotted firm to compete; (b) frequently,
the boycotting firms possessed a dominant position in the market; and (c) the prac-
tices were not justified by plausible arguments that they intended to enhance over-
all efficiency and make the markets more competitive. The court held a finding of
per se illegality (is justified) because the likelihood of anti-competitive effects is
clear and the possibility of countervailing pro-competitive effects is remote. The
standard however, does not require for the challenged joint refusal to possess all
three traits. It is sufficient that.a likelihood of predominantly anti-competitive con-
sequences exists. Otherwise, where these cooperative arrangements would seem
to be designed to increase economic efficiency and render the markets more rather
than less competitive, these arrangements are valid.

v. MONOPOLY AND MONOPOLIZATION

Both economic theory and real-world observation clearly indicate that the
attainment and exercise of monopoly power are antithetical with a free enterprise
system. Economic forces and opportunity, productive and allocative efficiency and

% BLACKBURN et al, supra note 98, at 585.

Bt Northwest Wholesale Stationeries, Incorporated v. Pacific Stationery & Printing Company, 472 U.S.
284 (1985). Northwest was a wholesale buying cooperative of which, Pacific was a member. North-
west expelled Pacific from membership, on the ground that it had failed to notify the former of a
change of ownership. Pacific otherwise claimed that the éxpulsion was for maintaining a competing
wholesale operation. The Supreme Court validated the expulsion, holding that the arrangement
permit the participating retailers cost-savings and order-filling guarantees, that enable them to
maintain their stock so as to compete more effectively with the larger retailers. [hereinafter North-

- west Wholesalel.

3 Eastern States Retail Lumber Dealers Association v. United States, 193 U.S. 38 (1904).

" United States v. General Motors Corporation, 384 U.S. 17 (1966).
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limited economic and political power are all benefits of free competition which
are threatened by monopoly power.’® Section 2 of the Sherman Act prohibits mo-
nopolization, attempts to monopolize, and combining or conspiring with others
to monopolize.”® While the violations under Section 1 concentrate on collusion
among firms, Section 2 focuses primarily on monopoly power and the conduct of
a single firm.* The American courts have consistently applied the rule of reason
to Section 2 cases, recognizing that success achieved through legitimate means is
not to be sanctioned. Monopolies are not outlawed; it is the anti-competitive exer-
cise of economic power that is prohibited.'”

A. Monopolization

Monopolization is defined as the exercise of monopoly power within a
relevant market with the intent to monopolize. In determining whether or not a
business enterprise has violated the proscription against monopolization, a three-
step analysis is required:

1. Determining the relevant market, including the product and location;

2. Determining if the firm has monopoly power in the relevant market;

and

3. Determining if the monopoly power was exercised with intent to mo-

nopolize.™

1. Reievant Market

The determination of the relevant market is critically important in monopo-

lization cases because it forms the basis upon which the proportional market share

" of the firm is determined. The bigger the relevant market, the smaller the firm’s

market share. In a broadly-defined relevant market, ain accused monopolist may

be able to show that it has insufficient monopoly power necessary for a viclation
of Section 2.

There are two aspects to be looked into to determine the relevant market;
or namely, product and geography.'® It was only in 1956, in United States v. Du
Pont*® where the United States Supreme Court specified that the test in determin-
ing the relevant product market is whether or not that market which is composed

3 MooRE et al, supra note 29, at 364.
- ' Sherman Act, § 2, as amended, supra note 89.
"1 Moore et al, supra note 29, at 364.

157 BLACKBURN et al, supra note 98, at 591.

138 1d. at 592.

139 Id

%351 U.S. 377 (1956). The United States Supreme Court determined the relevant product market in
this case to be ‘all flexible wrapping materials’, including wax paper, aluminum foil, polyetherene,

- and not only the cellophane market, because cellophane competed with the other types of flexible
wrapping materials. Thus, Du Pont having only 20% of the ‘all flexible wrapping materials’ market

- (ithad 75% of the-cellophane market) was deemed to have insufficient monopoly power, necessary *

to prove monopolization.
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of products that have a ‘reasonable interchangeability for the purposes for which
they were produced; price, use, and qualities considered. On the other hand, the
relevant geographical market essentially is the place where sellers of the relevant

" product compete.! It determines the territorial scope upon which the relevant

product market may be derived. It may be national, regional, or within cities
where the business enterprise sells its products or offers its services. In consider-
ing the relevant geographical market, courts consider such factors as seller and
buyer behavior, corporate organizational structures, distribution networks, and
transportation costs.!? :

'2. Monopoly Power

Monopoly power begins to appear as business enterprise moves away
from pure competition, approaching pure monopoly, and increases as the depar-
ture becomes greater. It is a matter of dégree and is not limited to situations of pure
monopoly:¥® To be considered a:monopolist however, a firm must possess a certain
amount of monopoly power in the relevant market. With such monopoly
power, it has the ability to control market price and/or to exclude competitors,'
independent of the forces of supply and demand.'*

In determining market power, the key is to initially decide the alleged
monopolist’s share, expressed as a proportion of production, in units sold or
revenue as it relates to a relevant market. A firm possessing a market share be-
tween 85% to 100% is deemed conclusively to have monopoly power, whereas a
firm whose share is less than 50% weculd be found to lack such power. When an
enterprise controls between 50% to 85% of the market, factors beyond percentage
market share are looked into.' These additional considerations include the struc-
ture of the market, barriers to entry into the market, the strength of the alleged
monopolist’s competitors and conduct inconsistent with competition.'” United States
. U.S. Steel Corporaiion'® exemplified the essentiality of monopoly power in mo-
nopolization cases. The United States Supreme Court held that whatever wrongful

1 BLACKBUKN et al, supra note 98, at 592.
e I,
@ Author’s Note: Pure competition is discussed in Ch I, §C1 of this work. Pire monopoly is the

converse of pure competition, in this economic model, the pure monopolist with 100% of the market
exercises absolute economic power, within the relevant market.

# MooRe at al, supra note 29, at 365.

45 BLACKBURN et al, supra note 98, at 592.

45 Id.

" Id. at 593.

251 U.S. 417 (1920). The Justice Department charged US Steel Corporation of monopolization by
gaining control of approximately 180 independent firms accounting for over 50% of the national
iron and steel output. US Steel’s defense was that it simply did not possess sufficient monopoly
power to make it capable of violating Section 2, since its market share of the national steel industry
fell from 50.1% in 1901 to 40.9% in 1911. US Steel contended that this single corporate entity was not
formed for the purpose of monopolization, but rather it was an efficient response to the technologi-
cal necessities of making and handling steel. [hereinafter US Stee].
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intent of defendant corporation was immaterial, as it had insufficient monopoly
power by itself, to control prices or exclude competition.

On the other hand, the landmark decision of United States v. Aluminum
Company of America®® vividly showed the crucial importance of defining the rel-
evant product market to determine monopoly power. In this case, where the prod-
uct market was defined broadly, Alcoa was found only to hold 33% of such market;
whereas in a narrowly defined market, it had a 90% market share. It is considered
an anti-trust landmark decision in monopolization cases because of its strong em-
phasis on the market structure criterion in determining the presence of monopoli-
zation. In effect, the entire case depended upon the analysis of the relevant
markct. The court found that Alcoa had 90% monopoly power and by that fact
inferred that it was guilty of monopolization in the said market.

3. Intent to Monopolize

In 1920, the US Court pronounced that the law does not make mere size or
the existence of unexerted power an offense.'® The law as presently construed,’*!
requires more than the mere existence of monopoly power to violate Section 2.
The alleged monopolist must have deliberately acted with intent to monopo-
lize,'? often referred to as the ‘purposeful act requirement’ .’ For there to be mo-
nopolization, aside from proving the monopoly power of the alleged monopolist,
its deliberate conduct with intent to monopolize must also be proved.

The standard required in monopolization is the general intent test. Ameri-
can courts examine the reasonably foreseeable consequences of the actions-of an
alleged monopolist, even when there is no specific intent behind the firm’s actions.
If monopoly power is a reasonably foreseeable result, IS courts find that the firm
intended to monopolize. All that is required is to engage in deliberate conduct,
which fcreseeably results in the acquisition or maintenance of monopoly power.'™

" 148 F. 2d 416, (2D Cir. 1945). Alcoa was charged with monopolizing eleven different product mar-
kets, including bauxite, aluminum cooking utensils, and virgin pig and ingot aluminum. The trial
court dismissed the charges concluding that none of the markets had been monopolized.

Delivering the majority opinion, Judge Learned Hand concluded as above stated. [hexeinafter Alcoal.

L%

1% S Steel, supra note 148.

15! MOORE et al, supra note 29, at 370. The court’s position in US Steel was modified in the 1945 Alcoa
decision, wherein Judge Hand placed more emphasis upon structural market power as the deciding
factor. However, Judge Hand left a window open for exclusion, it clarified that a monopoly might
avoid a violation of Section 2, if the' monopoly power was innocently ‘thrust upon’ the firm. In
1566, Grinnell, infra note 157 opened the window for avoidance farther. The court was careful to
distinguish between the ‘wiliful acquisition or maintenance’ of monopoly power and ‘the growth or
development as a consequence of a superior product, business acumen, or historic accident’.

152 Id.

2

BLACKBURN et al, supra note 98, at 593.

' Id. The acts which show the required intent are not limited to predatory, immoral or unfair prac-
tices, but includes actions which in the absence of monopoly power, would generally be regard ed as

good business practice. .

1999 THE LEGAL FRAMEWORK FOR REFORM 183

When a firm achieves monopoly power without intending to, it is a pas-
sive or thrust-upon monopoly.’® These legal monopolies exist when the govern-

~ ment confers a monopoly on a firm, as in the grant of franchises to public utilities

and the grant of exclusive patents. In cértain cases, a market may be so small that
only a single firm can efficiently and profitably serve it or changes in consumer

" tastes drive out all, but one producer or a producer may develop a new product

and is the only firm ir the market until other producers enter it."** The second kind
of cases are also referred to as natural monopolies. Finally, a producer may achieve
moncepoly position as a result of a superior product or skill, business acumen, fore-
sight and industry."¥

Legal monopolies are however not immune from Shermar Act jurisdic-
tion. If the foreseeable result of a passive monopoiist’s conduct is to exclude com- -
petition,™® such business practices violate Section 2, as purposeful acts of monopo-
lization. A legal monopoly power not otherwise unlawful may violate Section 2,
where such power was unlawfully obtained," improperly used or maintained.'”
Similarly, a natural monopolist may be guilty of a violatior, if it uses predatory or
other unfair methods to drive out competitors.’!

B. Attempts to Monopolize

Attempts to monopolize are the employment of methods, means and prac-
tices, whicly, if successful, attain monopolization or nevertheless approach monopo-
lization so close, as to create a dangerous probability of it.* In attempts to mo-
nopelize, the defendant firm has not yet attained monopoly power. There is thus
no need to establish the same.®® The more demanding standard of specific intent

55 Alcoa, supra note 149.

15 BLACKRURN et al, supra note 98, at 593.

1% United States v. Grinnell Corporation, 384 U.S. 563 (1966).

% United States v. Terminal Railroad Association, 284 U.S. 383 (1512). Several railroad companies com-
bined to form Terminal Railroad Association, which owned and operated the sole terminal of St.
Loius. The association required the unanimous consent of all members before allowing a non-mem-
ber access to the terminal. The court held that the association violated Section 2 by refusing appro-
priate and equal use of the terminal to non-member companies.

¥ For example, a patent or franchise was fraudulently obtained.

1 Aspen Skiing Company v. Aspen Highlands Skiing Corporation, 472 U.S. 585 (1985). Skiing de-
manded that Highlards reduce its share of proceeds from their combined skiing facilities. High-
lands refused and Skiing terminated the arrangement. Thereafter, it denied Highlands access to its
three areas even when the latter offered to pay full retail price. Highlands sued for treble damages,
claiming that Skiing had monopolized the market for downhill skiing seivices in Aspen. It won.

16, United States v. Griffith, 334 U.S. 100 (1948). Griffith owned a chain of movie theaters, which in
certain towns, he enjoyed a natural monopoly because the population was so small that they
could only support one theater. Griffith used the legally attained monopoly position to obtain from
distributors exclusive rights to motion pictures in towns where it faced competition. The court held
that a natural monopoly violated Section 2, where it used its monopoly in one market to foreclose |
competition or gain a competitive advantage in another market.

1 American Tobacco Company v. United States, 328 U.S. 781 (1946). [hereinafter American Tobacco].
18 MOoRE et al, supra note 29, at 376.
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to monopolize must however, be met. Proof of general intent or a ‘deliberateness’ to
obtain or maintain monopoly power is insufficient and no inference of intent to
monopolize may be made from the possession of monopoly power, precisely be-
cause the firm has yet to actually achieve such power.'¢

To prove specific intent, the courts have required evidence that the defen-
dant firm has engaged in exclusionary or predatory acts with a specific intent
of achieving a monopoly. American Tobacco interpreted the term “predatory’ to refer
to a disposition to exploit or injure others for one’s own gain.'® In addition to
showing that such practices occurred and that they were specifically intended to
monopolize, a ‘dangerous probability’ of success must also be proved.!* Because of
these requirements, it has been observed that the difficulty of proof required in
attempting to monopolize cases has resulted in few successfully prosecuted cases.!s’

C. Combining or Conspiring to Monopolize.

Combining or conspiring to monopolize requires the action of two or more
persons. It is an exception to the generally unilateral character of Section 2 viola-
tions. Conspiracy to monopolize is a separate offense, requiring proof that two or
more entities conspired with the specific intent of monopolizing, plus at least one
overt act to accomplish it. The proof required under Section 2 is no different from
that under Section 1. Evidence of specific intent is the same as in atterapt to mo-
nopolize cases. When there is a conspiracy to commit predatory acts, it most likely
constitutes a restraint of trade. Such conspiracy is usually challenged more easily
under Section 1, rather than as a conspiracy to monopolize.'*®

vi. LIMITATIONS AND THE NEED FOR ADDITIONAL LEGISLATION

The Sherman Act was perceived by diverse sectors as insufficient, particu-
larly after the pronouncement of the rule of reason in Standard Oil. The Act's
inherent lack of specificity coupled with the rule of reason meant that most alleged
violations had to be decided on a case to case basis. Some feared this would permit
the-courts to sanction various anti-competitive practices while others expressed
concern that the sweeping judicial discretion embodied in the rule might result in
the prohibition of many types of beneficial business conduct.’®®

.t Standard Oil, supra note 95. In addition to having been found guilty of restraining of trade, the
Court concluded from Standard’s ruthless market practices that it acted with ‘specific intent’ to
monopolize the petroleum industry. The corporate officers were likewise found to have pcssessed
the required ‘specific intent’ because their actions showed that they intended to commit the specific
crime of monopolization.

165 MOORE et al, supra note 29, at 385. Examples of predatory practices include: sustained below-cost

pricing, boycotting arrangernents foreclosing access to distributor channels, excesswe adverusmg ’

which cannot be matched by competitors.

% American Tobacco, supra note 162.

L er VMOORE et al, supra note 29, at 376.

" 16 “]d. at 377. See also: BLACKBURN et al, supra note 98, at 604.
1% MooRE et al, supra note 29, at 388.
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Certain questionable business practices were, moreover, simply beyond
the Sherman Act, such as corporate directors serving on the boards of competing
firms or business conduct likely have anti-competitive effects. These fall short of
actual monopolization or an unreasonable restraint of trade.”® Also, the Sherman
Act was believed to be an ineffective safeguard against anti-competitive mergers,
which were challenged under it with little success. In 1895, a merger which placed
98% of the US output of refined sugar under the control of one corporation was
held lawful.””* There are also the decisions, which were viewed contrary to legisla-
tive history, like the inclusion of labor unions within the its ambit."”?

The perceived insufficiency and ineffectiveness of various aspects of the
Sherman Act invariably led io the movement by widely divergent forces for addi-
tiona! legislatioi. Support came from factions openly hostile to big business and’
desirous of more specific and drastic legislation. These groups favcred sharper
definitions of unlawful practices, as well as the establishment of an independent
commissicn empowered to investigate a wide variety of unfair trade practices more
expeditiously than the courts.'”

Surprisingly, the business community supported additional legislation, al-
though for different reasons. More specific statutes would benefit them by provid-
ing advance guidance on which practices were acceptable and which were not, a
desirable feature which was felt to be lacking in the Sherman Act. Businesses also
favored the establishment of an independent commission. They envisioned some
sort of friendly advisor which would, upon request, scrutinize the conduct of a
business and either point out its violations or give it a clean bill of health. The
commission would also have the authority to legalize many .business practices that

may be technical restraints of trade but considered necessary to a growing
" economy.”*

Within this context the Clayton Act and the Federal Commission Act in
1914 were passed, providing for some of what each of the rallying groups wanted.
Together with the Sherman Act, these three statutes supplement each other and
express the fundamental American federal anti-trust policy.””” Two guiding prin-
ciples give them an underlying unity. The first is that the objective of anti-trust
laws is to prohibit private restraints that may interfere with a competitive economy
and this is achieved through sweeping provisions directed at their deterrence. The
second is that the Justice Department, the Federal Trade Commission, and the
courts are given broad discretion in interpreting and applymg these laws because
of the open-textured language of the statutes.”s

170 Id‘
7 United States v. E.C. Knight Company, 156 U.S. 1 (1895).
2. MOORE et al, supra note 29, at 388-389.
.
* Jd.
STICKELLS, supra note 87, at 51.

Jerrold Vancise, The Federal Antitrust Laws, American Enterprise Institute for Public Policy, Wash.,
USA (1975).
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b. The Clayton Act

The Clayton Act provides for statutory precision in condemning certain
business practices, absent under the generality of the Sherman Act. Itis a civil stat-
ute which declaring several specific practices in commerce as unlawful. These prac-
tices were divided into four categories: (a) price discrimination between different
buyers of goods of like grade and quality where the effect may be to lessen compe-
tition or to create a monopoly in any line of commerce;'”’ (b) exclusive dealing and
tying arrangements, where the effect may be substantially less competition or to
create a monopoly inany line of commerce;'”® (c) corporate asset or stock mergers,
where the effect may be less competition or to create a monopoly;'”” and (d) per-
sons who serve as directors of competing firms.'®

i. TYING DEVICES AND EXCLUSIVE DEALING ARRANGEMENTS

Section 3 of the Clayton Aci® has been interpreted to regulate two types
of business practices: tying arrangements and exclusive dealing agreements. They
are in the nature of vertical restraints previously discussed in this study. Section 3
does not establish a per se illegality rule, the activities covered therein are illegal
only when three conditions are present: (a) goods are involved; (b) the challenged
act is lease or sale of goods; and (c) the effect of the activity may be substantially
less competition or the tendency to create a monopoly.'s

A. Tying Devices

) Tying devices or tie-ins occur when a party offers to provide certain goods
or service only to those who agree to accept other goods or services. All tie-ins are
restraints of trade under Section 1 of the Sherman Act and where the products
involved are tangible commodities, the tying device is also covered by Section 3 of
the Clayton Act. The desired goods are the ‘tying product’ and the product the buyer
is compelled to take is the ‘tied product’.'®* :

7 The Clayton Act, §2, as amended by The Robinson-Patman Act of 1936.

™ 1463, _ :

™ Id, § 7, us amended by The Celler-Kefauver Act of 1950.

™ [4§8. : ,
. ' Gouvp, supra note 88, at §14, 15-5. (Clayton Act, sec 3) Sale, etc., on agreement not to use goods of
' competitor. .
18 . MooRE et al, supra-note 29, at 394..

* .1 BraCKBUKN et al, supra note 98, at 577.
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While tie-ins involving tangible goods (not services) covered under Sec-

~tion 3 of the Clayton Act are not within the per se illegality rule, such tying device
" may be declared to be a per se violation of the Section 1 of the Sherman Act'® when

the following requisites hold: (a) a substantial amount of commerce must be af-
fected;'® (b) two separate products must be involved; and™® (c) sufficient economic

power in the tying product to enforce a tie-in.'¥

Jefferson Parish Hospital District v. Hyde'®® clarified that the essential charac-
teristic that makes a tie-in unlawful is the seller’s exploitation of its control over the

~ tying product by compelling the buyer to purchase a tied product, they did not

want or may have wanted io purchase elsewhere, at different terms.
B. Exclusive Dealing Agreements

Exclusive dealing agreements exist when the sale of a product is condi-
tioned, on the buyer’s agreement to deal only in that product oxr not to deal in
competitor’s products. In the form of ‘requirement contracts’, they obligate the buyer
to purchase all of its requirements of a given commodity from the seller or not to
buy any goods from the competitor of the seller.’®® The results of these agreements
may not be totally anti-competitive. There are certain instances when there are
beneficial effects. They may ease planning and reduce costs to-the seller'® because
he is protected against.market fluctuations and afforded a predictable market for

® In Northern Pacific, supra note 82, the defendant company required lessees of its land to transport
agricultural commodities over its railroad. The United States Supreme Court held that the per se
illegality standard is applicable to tying arrangements, stating: “They are unreasonable in and of
themselves whenever a party has sufficient economic power with respect to the tying product to
appreciably restrain free competition, in the market for the tied product and a ‘not insubstantial’
amount of interstate commerce is affected. . .”

7

1% BLACKBURN et al, supra note 98, at 577. A situation which two or more products must be sold together
does not necessarily involve an illegal tie-in. In determining if a particular arrangement is a valid
package of goods or an illegal tie-in, the courts consider whether (1) others in the field offer the
products separately; (2) the number of pieces in each package varies considerably; (3) the purchaser
is charged separately for each item; and (4) some of the iterns are available separately to other con-
sumers. For example, no tie-in exists even though it is impossible to buy a new car without a spare
tire.

7 Times-Picayune Publishing Company v. United States, 345 U.S. 594, 611 (1953). The United States
Supreme Court held: “The essence of illegality in tying arrangement is the wielding of monopolis-
tic leverage; a seller exploits his dominant position in one market to expand his empire into the next

% 466 U.S. 2 (1984). US Supreme Court upheld petitioner’s agreement with Roux & Associates, that
the latter would provide all anesthesiology services needed by petitioner’s patients, reasoning that
70% of the patients residing in the parish enter hospitals other than East Jefferson, thus East Jefferson
did not have dominance over the persons residing in the parish.

15 MOORE et al, supra note 29, at 396.

37
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his products.191 The buyer may also benefit, from a reduction of inventory costs,12
Assured of a constant supply, he is protected against price increases and avoids the
costs of storage.'®

Inversely, the major detrimental effect is to foreclose a market to the seller’s
competitors. It is only after an evaluation that the agreements ‘may substantially
lessen competition or tend to create a monopoly in any line of commerce’, that
these agreements are invalidated.” The statutory language of the law provides
the anti-competitive effect be ‘in any line of commerce’. This requires the deter-
mination of the relevant market, as discussed in the section on monopolization.
For there to be a Clayton Act violation, a probable competitive effect in a well-
defined relevant market must be shown.!”

In 1949, the first of two major exclusive dealing cases, Standard Oil of Cali-
forniav. United States,'® established the doctrine that the agreements would violate
Section 3, if competition has beer: foreclosed in a substantial share of the line of
commerce affected. It did not require that competition actually be diminished since
to interpret otherwise, would make the very explicitness a mneans of conferring
immunity upon the practices it singles out thus rendering nugatory the expression
of Congress that these practices are detrimental.”” In Tumpa Electric Company wv.
Nashville Coal Company,' the finding of the lower court that the value of the con-
tract was the test of substantiality was reversed by the United States Supreme Court,
holding that ‘substantially’ could not be measured in absolute quantities, but must
be considered in terms of the relevant market. It applied an economic analysis
similar to the type it had rejected in Standard Oil of California, as impractical.

On the surface, the rationales of Standard Oil of California and Tampa Electric
appear to be in conflict with one another. The decisions may be reconciled on closer
examination. The exclusive dealing arrangements in Standard Oil of California were

191 BLACKBURN et al, supra note 98, at 582.

192 MOORE et al. supra note 29, at 396.

193 BLACKBURN et al, supra note 98, at 582.

1% The Clayton Act, §3.

195 Moore et al, supra note 29, at 397.

196 337 U.S. 293 (1949) [hereinafter Standard Qil of Californial.

97 Id. The validity of Standard Oil’s exclusive dealing contracts with more than 6,000 independent

' service staticns was challenged. The Court was faced with two conflicting problems, first the pos-
sible benefits of such agreements tc buyers and sellers, the determination of which would requirea
complex economic inquiry into each contract’s usefulness and competitive effects and secondly,

that an inquiry into 6000 contracts was difficult at best. The refiners’ market positions had remained
constant and exclusive dealing agreements were a industry wide practice, It was virtually impos-

sible to determine whether this indicated that, the exclusive dealing contracts had no competitive *

impact or had enabled established refiners to maintain their positions by preventing entrants from

gaining a foothold in the market. The Court therefore rejected the complicated economic inquiry
- and held that the contracts were unlawful because competition had been foreclosed, in a substantial
share of commerce affected.

+ for 20 years.[hereinafter Tampa Elecmc]

365U.5.326 (1961). Tampa Electric contracted with Nashville Coal, to supply its coal requlrements ’
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not widely practiced in the coal industry. Tampa Electric and Nashville Coal had
relatively equal bargaining power and the agreement conferred substantial ben-
efits on both parties. Moreover, it did not appear that the seller was coercing an
independent buyer. From these two decisions, it can be surmised that exclusive
dealing arrangements are more likely to be found legal where they are not imposed
by a dominant party on a weaker party and where they are not an industry- wide
practice.’®

ii. INTERLOCKING DIRECTORATES

Section 8 of the Clayton Act®™® prohibits persons from serving as directors
of competing corporations. Interlocking directorates pose several potential anti-
trust problems. An interlocking director can function as a liaison between the
two companies, ensuring that the business pursuit of one does not seriously harm
the other. A common director can also bring about a concerted action in competing
firms. In the extreme, competition can virtually be eliminated. Potential competi-
tion from independent expansion and diversification can also be forestalled.™

Being purely preventive, Section 8 is within the principle of a per se illegal-
ity. A violation does not require proof of any probable anti-competitive acts. Nei-
ther is it necessary that any other violation of the antitrust laws has cccurred.®?
Three conditions however, must exist for a violation to be found: (a) one of the
corporations must have a minimum net worth, in the amount provided by law;*®
(b) the corporations involved must be horizontal competitors; and (c) the corpora-
tions must be related in such a way that if hypothetically, they reached an agree-
ment to eliminate competition, the agreement would violate a federal anti-trust
law. 2%

iii. MERGERS (Section 7, as amended by the Celler-Kefauver Act of 1950)

Responding to the perceived ineffectiveness of the Sherman Act as a de-
vice for controlling anti-competitive mergers, the U.S. Congress incorporated Sec-
tion 7 into the Clayton Act.® Section 7 prohibits one corporation from acquir-
ing the stock of another, where the effect may be to lessen competition between
them or tend to create a monopoly. As initially enacted, however, it did not prohibit
asset acquisitions and companies were able to circumvent the proliibition entirely
by structuring their mergers.as assets rather than stock acquisitions.

9 BLACKBURN et al, supra note 98, at 583.
™ GouLp, supra note 88, at §19, 15-11 to 15-12. (Clayton Act, §8) Interlocking directorates and officers.
1 MOooRE et at, supra note 29, at 392-393.

= g

** The Clayton Act, §8, par (5).
4 MOORE et al, supra note 29, at 393.

. ¥ GouLp, supra note 88, at §18, 15-9. (Clayion Act, sec 7) Acquisition by one corporation of stock of

another.
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To plug the loophole, the Celler-Kefauver Antimerger Act was passed in
1950. The amendment expanded the provision to encompass all mergers, regard-
less of their form, and prohibited them where the effect tended to lessen compe-
tition or to create a rmonopoly, in any line of commerce and in any section of the
country. It applied whether or not the merging corporations were direct competi-
tors.2% The purpose was to address the incipient anti-competitive danger of merg-
ers on the competitive process.?”

‘Merger’, as used in anti-trust law today, is a generic term that describes
any permanent union of previously separate firms. The finer distinctions between
mergers and consolidations or acquisitions or amalgamations and other forms of
unions are generally irrelevant. The difference between a stock or asset merger has
become insignificant for anti-trust purposes because of the Celier-Kefauver amend-
ments. In whatever form, a union is a merger within the purview of anti-trust
where it tries to achieve corporate growth by replacing independent decision-
making institutions with a unified system of control.*®

A. Analysis of Mergers

The resolution of whether or not a merger violates the prohibition is a two-
step process: the determination of the relevant market and the assessment of the
competitive effects of the merger.®® The evaluation of the effects of a merger lies
within the market where the firms sought to be regulated compete. Consequently,
the first step in determining its legality is to define the relevant market and since
Section 7 prohibits mergers that tend to create a monopoly, appropriately, the de-

_termination therefor focuses on markets capable of being monopolized.?°

Section 7 is equally concerned with the protection of potential compe-
tition. Practices in viclation of Section 7 occur despite the presence of available
substitutes and in markets that are incapable of being monopolized. Thus, the
relevant market in merger cases are more expansive than in monopolizatior: cases.”
The factors used in doctrine of reasonable interchangeability pronounced in duPont,
are applicable in the determination of the relevant product market. Additionalily,
the courts consider other factors such as peculiar product characteristics, unique
production facilities, distinct customers or prices, sensitivity to price changes, spe-
cialized vendors, and public or industry recognition. Reliance on these additional

6 MOoRE et al, supra note 29, at 406.

7 Brown Shoe v. United States, 370 U.S. 294 (1962) [hereinafter Brown Shoel.
8 MooRE et al, supra note 29, at 406.

25 By ackBURN et al, supra note 98, at 609.

20 14, at 606. ' ’

M 4. at 607.
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factors seem to indicate the classification of a sub-market as an area subject to anti-
competitive practices that falls short of monopolization.??

Subsequently, the inquiry turns to the competitive effect of the merger. Sec-

tion 7 was intended to be a preventive measure. The focal point is not the actual

* lessening of competition but whether the merger may lessen competition. In deter-

mining the competitive effect, the following factors are considered: (a) direct elimi-
nation of competition;® (b) foreclosure of a significant portion of the market from
competitors;** (c) entrenchment of a dominant competitor;** (d) potential for reci-

212

patl

215

216

2

I

218

procity;*'¢ (e) market trends;?” and (f) post-merger evidence.”®

Id. For example, 90% of buyers in a market may have available substitutes, which would be in-

cluded in the relevant market. ‘However, 10% may find it very difficult to substitute because they
are dependent on the product’s peculiar characteristics. The latter form a distinct group of custom-
ers, when there are distinct producers, who distribute the product to them. The price of the product
may be sensitive to the economic conditions affecting these distinct customers, the product itself
would therefore be a relevant submarket based on the remaining 10% of the product demand.

Id. at 608. A merger may replace two vigorous competitors with one new firm. However, for a
violation to exists the elimination of competition need not be that direct. It is sufficient that the
merger may result in the elimination of potential competition, such as when a possible entrant into
a market acquires a firm already competing in such market The presence of foreclosure is to be
evaluated from the viewpoint of the possible entrant and of those competitors already in the mar-
ket. It requires an assessment of the likelihood that the possible entrant would enter the market
anyway, if the merger were not allowed.

Id. For example, when the customer and supplier merge. The competing suppliers are foreclosed
from the business of the customer. More importantly, the competing customers may also be injured
by the merger, if the supplier produces goods whose demand exceeds supply. Under these circum-
stances, the supplier might very possibly allocate the scarce resources to the customer with whom
it is merged, to the detriment of the customer’s competitors. See also infra note 231, 233.

I4. Whena larger firm acquires a smaller one, dominant in its market, the acquisition may have the
effect of entrenching the smaller firm'’s position. Particularly, where the larger firm could have en-
tered the market on its own or acquired one of the weaker firms already ir: the market. See also infra
note 231, 235.

Id. Reciprocity occurs when two companies agree to use each other’s products. A merger between
reciprocal companies may give each company an unfair advantage over its competitors. For ex-
ample, X company manufactures goods whose market includes suppliers of Y company. A merger
between X and Y companies may violate the prohibition of mergers under Section 7 because suppli-
ers of Y company may purchase from X out of fear that otherwise, they will lose Y’s business. See
also infra note 234.

Id. at 609. To place the mergers in its proper perspective, market trends are used by the ccurts. If a
market is easy to enter and has attracted many new firms, a merger that directly eliminates a com-
petitor may not be anticompetitive. However, a market that has become increasingly concentrated
may be affected severely by a merger, that reduces competition only slightly.

Id. Post-merger evidence indicating that a merger initially thought to lack anti-competitive effects .
had actually adversely affected competition, may form the basis for challenging a merger several’
year later. The merged companies may not seek sanctuary in the setting of prescription because the

period does not begin to run until the anti-competitive effects of the merger has become apparent.

Thus, a company that has acquired companies must watch its behavior long after the acquisition, to

avoida Section 7 attack.
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B. Horizontal Mergers

Horizontal mergers occur when the firm acquires a direct competitor in
the same or similar line of goods or services. It has the most consistent and imme-
diate anti-competitive potential because the process replaces two competitors with
a single, stronger firm.?"* The probable adverse effects of horizontal mergers is so
obvious that some commentators argue that horizontal mergers ought to be de-
clared per se illegal because when two competing firms merge, the dissolution of
one competitor is in effect, as if the firms agreed to fix prices.?® Presently, for a
challenge under Section 7 to be successful, the probable anti-competitive effect must
still be proved.?

United States v. Philadelphia Naticnal Bank®? clarified the relevance of the
statistical demonstration of concentration. The Court recognized and allowed in
certain cases dispensing with elaborate proof of market structure, market behavior,
or probable anti-competitive effects because a merger which produces a firm con-
trolling an undue percentage share of the relevant market, is inherently likely to
lessen competition substantially that it must be enjoined, ir: the absence of evi-
dence clearly showing that the merger is not likely to have such anti-competitive
effects.” Accordingly, an analysis of a horizontal merger begins with the deter-
mination of the aggregate statistical evidence of market concentration and the re-
sultant market share. Despite reservations that statistics concerning market share
and concentration are not conclusive,? the courts have been primarily influenced
by the market share of the merged firm.”® Until the mid-70s, mergers which
resulted in a post-merger market share of over 30% were prima facie illegal and
. those with as little as 10% after the merger were suspect.?

In 1974, the landmark case of United States v. General Dynamics Corpora-
tion®” emphasized a wider variety of competitive factors and delved into the prob-
able anti-competitive effect of mergers, instead of merely relying on statistics of
relevant market share. Antecedent to this case, proof that the merger would enable

219 Id

20 MGORE et al, supra note 29, at 407.

2 id. '
. B 374 U.S. 321 (1963) [hercinafter Philadelphid National].
‘o .

2¢ Brown Shoe, supra note 207.

25 MOORE et al, spra note 29, at 410.

#¢ United States v. Von's Grocery Company, 384 U.S. 270 (1966). Despite only a 4.7% and a 4.2% share

of the market, and thousands of other competitors, merger between two supermarkets was still
held presumptively illegal, on the ground that the evidence showed that a trend towards a decrease
in the number of competiters (from 5,365 to 3,590 in a 13 year penod) which in turn showed that
* there was an increase in concentration.
2

S

the probable lessening of competition in the production and sale of coal in the eight-state area,
where the acquired firm and the subsidiary were operating. [hereinafter General Dynamics].

415 U.S. 486 (1974).. The contention of the government, when it ﬁlnd suit to negate the merger was_
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the firms to compete more effectively for national business against other firms from
major cities was insufficient, even when neither of the firms was the dominant one
in an industry.? :

Defendant-General Dynamics was found to have successfully rebutted the
presumption of illegality by focusing on the characteristics and structure of the
market concerned. It emphasized characteristics contradicting the conclusion that
a merger of two significant firms in a concentrated market is likely to trigger addi-
tional mergers, foreclose significant markets to competitors, or otherwise injure
competition. After taking into consideration these factors as they apply to the

" coal industry, the Court refused to negate the validity of the acquisition by Gen-

eral Dynamics of United Electric, a strip mine operator, despite the fact that the
former already owned a subsidiary which operated deep-shaft mines.

Additionally, in disputing prima facie violations, the significance of the post-
merger market share and concentration levels is lessened if barriers to entry is low
and potential new competitors are strong and likely to enter. The presumption may
be further disputed with evidence of readily available substitutes to defendant’s
products and the consumers’ willingness to switch if prices vary slightly.?*

C. Vertical Mergers

A vertical merger involves the combination of firms operating in the same
product at different stages of a production and distribution system where a buyer-
seller relationship exists.”?® They are more difficult to evaluate than horizontal merg-
ers because the same number of competitors remain in both the ‘buyer’ and the
‘seller’ markets. The factors that the courts have considered in negating a merger
are: (a) the degree of market foreclosure; (b) the intent of the parties to the merger;
(o) the level of concentration in the merging firms market; and (d) trends towards
increasing concentration in either market, especially where the trend is towards
vertical integration.?! '

D. Conglomerate Mergers

In its purest form, conglomerate mergers entail a combination of firms pro-
ducing seemingly unrelated products and services. They pose the Ieast immediate
threat to competition because they do not reduce competition by fusion nor do
they foreclosure markets previously open to competitors. Where however, they
involve firms dealing in similar or related products, there may be other anti-com-
petitive effects.??

28 Philadelphia National, supra note 222.

% BLACKBURN et al, supra note 98, at 610.

20 Mooke et al, supra note 29, at 407.

21 BLACKBURN et al, supra note 98, at 610; See supra notes 213,214, 217.

B2 Id at617.
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In 1965, Federal Trade Commission v. Consolidated Foods Corporation®™® upheld
the prohibition of a conglomerate merger because it found that the prospects for
coercive reciprocal deals® resulting from the acquisition of Gentry, a producer of
dehydrated onion and garlic sold to food processors by Consolidated, which in
turr. purchased processed foods from the very same food processors, sufficient to
prohibit it. The next year, Federal Trade Commission v. Procter and Gamble Com-
pany® affirmed the invalidation of a merger between Procter and Gamble and
Clorox, reasoning that in opting for the merger alternative, a potential entrant was
eliminated whereas, in an independent entry of Procter and Gamble in the bleach
market, the number of competitors would have increased. Despite these cases, in
1982, the new merger guidelines issued by the US Justice Department ¢ seems to
permit most conglomerate mergers.

E. Express Defenses in Merger Cases

The statutory language of Section 7 expressly recognizes two particular
affirmative defenses - the ‘failing company’ defense and the ‘solely-for-investment’
defense, apart from the general defense of attacking the relevant market and anti-
competitive effects alleged by plaintiff.

23380 U.S. 592 (1965). When Consolidated acquired Gentry, the merged firm had in effect a buyer of
processed goods(Consolidated) and a seller of dehydrated onion and garlic{Gentry) constituting
the vertical merger. This merger was however classified as a conglomerate merger because the firms
were not engaged in the same product. [hereinafter Consolidated] . See supra note 214.

B4 See supra note 216.

#5386 U.S. 568 (1966) Procter and Gamble, a billion dollar seller of houschold products acquired Clorox
Chemical Company, the US leading manufacturer of household bleach. Classified as a conglomer-
ate merger because Procter did not produce bleach, and there was no seller-seller relationskip typi-
cal of horizontal mergers, nor was there a seller-buyer relationship which characterizes vertical
mergers, FTC nevertheless invalidated the merger because Procter was a possible entrant on its
own in the bleach market. FTC reasoned that had Procter not taken the merger route, it probably
would lave still entered the bleach market with its own independent production facilities. See also
supra note 215.

¢ Author’s Note: The purpuse of merger guidelines is to reduce uncertainty for merging business.
They do not have the force of law nor do they affect it or the government nor private parties bring-
ing suit. The are useful nevertheless, for planning and in predicting the likely government response
to a merger. In summary, the highlights of the 1982 merger guidelines captioned from MoorE et al,
supra note 29 at 416-417 are as follows: 1) The guidelines define ‘safe harbors’ or a class of mergers
that are not likely to be challenged. 2) They appear to permit most vertical and conglomerate merg-
ers, except those exhibiting ‘horizontal effects’. 3) They.defire the relevant product and geographic
markets in terms of firms that are expected to respond to a 5% price increase by the merged firm. 4)
With respect to measuring the effect of horizontal mergers, they abandon the four-firm concentra-
tion ratio and arnounce the intention to use a measure of market concentration known as the
Herfindahl-Hirschman Index (HHI). The HHI is calculated by summing the squares of the indi-
vidual market shares of all firms included in the market. The higher HHI indicate a more concen-
trated market. In addition, however, markets with one or two dominant firms result in higher HHI

values than do one with several nearly equal firms. The Justice Department indicates that it is un- .

likely to challenge a merger resulting in a post merger HHI of less than 1,000, Where the post-
merger HHI is above 1,800, the merger is likely to be challenged. For post-merger HHI values in
between the two figures; a variety of factors will influence the decision, but a challenge is unlikely if
" the merger increases the HHI by less than 100 points. 5) The guidelines will apply the horizontal
merger guidelines to vertical or conglomerate mezgers where they have ‘horizontal effects’. This

" may apply particularly to conglomerate mergers which are deemed to eliminate potential compeéti- *

tion, but js unlikely to apply to most other vertical or conglomerate mergers.
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Mergers which are otherwise unlawful under Section 7 may still be consid-
ered as lawful if one of the companies is failing, provided, two conditions exist: (1)
the failing company must be about to die with no reasonable hope for survival
except a merger; and (2) it must be shown that methods to save the failing com-
pany short of merger have been tried and have failed, or that such methods would
be futile. Moreover, The acquiring company must also be either the sole company
interested in acquiring the failing company or if there are other interested parties.
It must be the company which poses the least threat to competition.

Additionally, Section 7 has no application to corporations purchasing stock
on other corporations ‘solely for investment and not using the stock by voting or
otherwise to bring about, or in attempting to bring about, the substantial lessening
of competition’. ’

iv. PRICE DISCRIMINATION
(Section 2, as amended by the Robinson-Patman Act of 1936)

Generally, price discrimination involves selling the same product to differ-
ent customers at different prices.?” Unlawful price discrimination is a difference in
price offered by a seller to different similarly-situated buyers, ‘the effect of which
may be substantial less competition or tend to create a monopoly’. The discrimina-
tion prohibited under the original Section 2 is known as ‘primary line discrimina-
tion’. Typically occurring when a large nationa] or regional seller cuts prices to re-
tailers or dealers in selected localities, making it impossible for smaller, localized
sellers to compete. The injury in these cases is caused at the seller’s level and is
termed as ‘primary line injury’ . ® Section 2 It was observed had many weaknesses.
Among them, it permitted price discrimination based on differences in the grade,
quantity or quality of the goods sold. This led to practices of large price differ-
ences disproportionate to the variance in the quality of the goods sold and did not
correctly reflect the cost differences from quantity purchasing.

These led to the passage of the Robinson-Patman Act in 1936, amending
Section 2 of the Clayton Act?® The intention of the statute was to specify in
better detail prohibited types of price discrimination and to eliminate artificial ad-
vantages of large buyers.

A. Price Discrirm'naﬁo,n under Section 2(a)

Section 2(a), as amended, lays the basic prohibitions and the sellers’ liabil-
ity. A reading thereof shows the following elements for a price discriminaticn
viclation to exist: (a) the transaction involved must be a sale and not a lease; (b) the
sale must involve goods and not services; (c) the goods must be of like grade and
quality; (d) the sale must be for purposes of resale and not a final sale; (e) the goods

%7 MOORE et al, supra note 29, at 398.
™ 4, at399. ’

¥ GouLp, supra note 88, at sec 13(a), 15-4. (Robinson-Patman Act, sec 2a). Price; selection of customers.
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were sold at different prices; (f) the price discrimination will result ir probable
injury to competition; and (g) the sale must be in interstate commerce.*

In Federal Trade Commission v. Borden Company,*' the United States Supreme
Court considered what constitutes difference in grade and quality, in relation to
the requirement of probable injury to competition. The real issue, as deemed by
the Court, is whether the preference, as created by the seller’s advertising, results
in competitive injury. It held that such issue can be resolved by ignoring customer
preference based on advertising alone, since to do otherwise would permit a seller
to discriminate, by making either product available to some customers and not to
others. Borden, emphasized that to find a violation, the challenged pricing practice
must be shown to result in the probable injury of competition and where a com-
petitive injury is not established, such practice does not violate Section 2(a) as

amended.??

Competitive injury is not limited tc primary line and secondary line inju-
ries. In certain few instances when the distribution system is longer and more
complex, it reaches third and fourth line injuries to competition.*® Whatever the
length or complexity of the distribution system is, it is the standard applied to
initially determine the location and probability of injury to competition from the
alleged price discrimination, and to derive the resultant competitive injury.

Utah Pie Company v. Continental Baking Corporation® held that a reasunable
possibility of injury to competition may still exist even where the plaintiff’s vol-
ume of sales and profits continued to increase in the market, as long such particu-
lar market is expanding and at least scme of the competitors in said market con-
tinue to operate at a profit. In such cases, the existence of predatory intent is suffi-
cient to show the likelihood of injury to competition.

20 MooRE et al, supra note 29, at 400. .

383 U.S. 637 (1966). Borden produced and sold evaporated milk under its label to retailers and
distributors at lower prices, who in turn scld the same milk vnder their own private brands. The
US Supreme Court concluded that the products were of like grade and quality, even though
there was a distinct consumer preference for the Borden brand. After such finding, the case was
remanded to the Circuit Court of Appeals, to determine whether or not the price difference caused
probable or actual competitive injury.[hereinafter Borden]

24

‘. 2 Iq

23 MOORE et al, supra note 29, at 402.

#4386 U.S. 685 (1967). Defendants, each of them a major player in the national frozen pie market,
entered the Salt Lake City pie market. Plaintiff, a small Utah pie corporation operating in Salt Lake

City, thereafter also entered the same market. The major competitive weapon in the Utah market.

was price. Since plaintiff had a plant in the location and defendants did not, the former had natural
advantages and offered its pies at a lower price. Defendants countered and sold at prices lower
. than itsold pies of like grade and quality in markets, which were con51derably closer to its plants.
Plaintiff filed suit and the defense asserted was that compethe injury was negated because the

volume of sales and profits of the plaintiff were increasing. The.US Supreme Court however upheld

the fmdmg of the trial court, that each of the defendants contributed to what proved to be a deterio-
rating price structure. .
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Texaco, Incorporated v. Hasbrouck?® clarified a prior ruling that an injury to
competition may be inferred from evidence, that purchasers had to pay their
supplier substantially more for their goods than their competitors to exclude ‘func-

" tional discount ’ cases. It declared functional discounts as legal and construed the

same to exist when the differences in price merely accords due recognition and
reimbursement for actual marketing functions of the company afforded the dis-
counted price. The Court also reiterated the doctrine in Falls City Industries, Incorpo-
rated v. Vanco Beverages, Incorporated ¢ that the competitive injury under a Robinson-
Patman Act violation is not limited to injury to competition between the favored
‘and the unfavored customer, but includes injury to competition between their cus-
tomers. :

Generally, the Rebinson-Patman Act similar to the other federal antitrust
statutes appiies only to parties engaging in or affecting interstate commerce. Un-
like the other statutes, however, where the term has been construed to affect
almost all business activity, the Robinson-Patman Act is not as broad in its applica-
tion. For Section 2(a) to apply, three conditions must be met: (a) the violator must
be engaged in interstate commerce; (b) the discrimination must occur in the course
of interstate commerce; and (c) either of the purchases must be made in interstate
commerce.?’

B. Defenses to An Alleged Price Discrimination under Section 2(a)

There are statutory defenses to a charge of price discrimination expressly
provided for in Section 2(a) of the Robinson-Patman Act. They are cost justifica-
tion, meeting-competition and changing - market conditions. Cost justification, as
an availabie defense, is based on a provisc in Section 2(a), that price differences
are justified when linked to ‘differences in the cost of manufacturing, sale or deliv-
ery resulting from the differing methods used, or quantities in which such com-
modities are to such purchasers sold or delivered’. Notably, the law does not re-
quire a seller to give a cost break to a customer based on a cost saving. If he does,
the difference in price is legal, if cost saving is supported by a reliable cost study.*®
However, when a seller offers lower prices based on cost saving to a particular

“#5 58 L.W. 4807 (1990). Petitioner-Texaco sold gasoline at its retail tank wagon prices to respcndents,
independent Texaco retailers. Texaco, however, granted substantial discounts to two distributors,
Gull Oil Company and Dompier Oil Company. The business of the two distributors and the
stations supplied by them increased dramatically, while respondents’ sales suffered a correspond-
ing decline. Respondents filed suit alleging that, the distributor discounts given by Texaco violated
the Robinson-Patman Act. The defense of Texaco was that the price differentials were merely ‘func-
ticnal discounts’ and therefore legal. This contention received support from the government (arm-
icus curiae) because such defense endorsed the government’s position advocated 35 years ago in the
Report of the Attorney General’s National Committee to the Study the Antitrust Laws. The US
Supreme Court while recognizing the legality of functional discounts as a principle, nevertheless
held Texaco guilty of price discrimination, because it found that such defense did not apply to the
facts, as found in the case. :

%6 460 U.S. 428 (1983).
%7 BLACKBURN et al, supra note 98, at 633.
% 1d. at 634.
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buyer, it must give the same tc others similarly situated, otherwise the defense of
cost difference becomes unjustified and it may be held liable for price discrimina-
tion.2®

Meeting-competition as a defense relies on Section 2(a) which exonerates a
seller who discriminates in price if he can show that the lower price ‘'was made in
good faith to meet an equally low price of a competitor’. As the term implies, the
defense is available to meet the competition. But it cannot be used to beat the com-
petitor. The concept is difficult to apply since it takes into consideration the differ-
ent qualities of the products in competition. When a seller of a premium product
reduced its price to meet a competitor of a non-premium product in the same mar-
ket, the US Supreme Court has held that the effect of the reduction of price was
beating the competition rather than meeting it.>°

Lastly, sellers may reduce prices legally, in response to a change in market
conditions, because the last proviso of Section 2(a) does not prevent price differ-
ences ‘in response to changing conditions affecting the market for or the market-
ability of the goods’. Changing market conditions include threatened deterioration
of perishable goods, obsolescence of seasonal goods, distress sales under court pro-
cesses and discontinuance of business in specified goods.!

C. Buyer Discrimination, Brokerage Payments, Promotionul Allowances and Services
under Section 2(f) (c) (d) (e), respectively.

Three subsections of the Robinson-Patman Act deals with discrimination
other than price discrimination under Section 2(a). Section 2(f) makes it unlawful
for a buyer to knowingly induce or receive price discrimination in violation of Sec-
tion 2(a).”? It was specifically designed to reach ‘secondary line discrimination cases’
where high-volume purchasers are in a position to extract large discriminatory price
concessions from the seller. Secondary price discrimination became more serious
when large-volume retail outlets and chain stores emerged as a potent force to
demand price concessions from manufacturers.”?

% 1g

™ Federal Trade Commission v. Anheuser-Busch, Incorporated, 363 U.S. 586 (1960). Anheuser-Busch
reduced the price of its premium beer- Budweiser, in response to the prices charged by regional

brewers for their nonpremium beer.Budweiser was held to have attempted to sell a premitim prod-.

uct at a price that would enable it to compete against a nonpremium product. It rejected the defense
of ‘meeting competition’ because such a reduction was not necessary to hold its customers.

- B Seesupra note 239.
2 Goutp, supra note 88, §18, 15-5. (Robmson Patman Act, §2f). Knowmgly inducing or recelvmg dis-

" criminatory price.

"3 Moore et al,supra note 29, at 399.
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In Great Atlantic Tea Company v. Federal Trade Commission, the Federal Trade
Commission found that buyer GATC violated Section 2(f) because it knew or should
have known it was the beneficiary of an unlawful price discrimination from the
seller, Borden. The US Supreme Court reversed on the ground that since the seller
Borden had a valid ‘meeting-competition’ defense, the buyer, GATC could not be

- liable under Section 2(f). It can then be surmised from this ruling that for a buyer

to be found guilty of violating Section 2(f), the seller must be similarly held guilty
of a Section 2(a) violation.

Section 2(c) prohibits making or receiving brokerage payments, except when
such payments are made for services actually performed.”® This section was in-
tended to eliminate brokerage fees that large buyer chains extracted from sellers,
which were in reality disguised price concessions that unlawfully discriminated -
against unfavored buyers. Neither the requisites nor defenses under Section 2(a)
are applicable to this provision. All that is required, for a violation to exist is a
brokerage fee from seller to buyer or vice-versa, without supportive services ren-
dered, there being no necessity to prove two transactions or competitive injury.?

The discrimination prohibited in the Robinson-Patman Act also encom-
passes discrimination related to promotional allowances, signs, displays, demon-
strations, packaging, warehousing, return privileges, and other merchandising
services. Sections 2(d) and (e) cover these potential abuses.?”-Section 2(d) requires
that any payments or allowances by a seller to a buyer for promotional services
must be available on proportionally equal terms to competing buyers while Sec-
tion 2(e) provides that any services furnished by a seller to a buyer must be made
available on proportionally equal terms to all other competing customers.

From the language of the law, the defenses of cost justification ard lack of
competitive injury are not available to Section 2(d) and 2(e) cases. Nevertheless,
they have been considered by the courts in determining whether a promotional
plan is discriminatory. Meeting-competition however, is available as a defense in a
proper case under Section 2(d) and 2(e). When the defense is invoked, the seller
must show that the more favorable treatment to any customer is in good faith, to
meet and not to beat competition, just like Section 2(a} cases.”®

** 440 U.S. 69 (1979). GATC was Borden’s largest customer in the Chicago area. The former communi-
cated to the latter that it wished to shift from selling the branded-label milk to a private label. Borden
offered a discount to GATC for the sale of the non-branded milk. GATC solicited offers from other
producers and received a more favorable bid from Bowman Diary. It communicated this to Borden,
and in response Borden offered a more favorable discount, which GATC accepted.

** GouLp, sitpra note 88, §13(c), 154 10 15-5. (Robinson-Patman Act, §2c). Payment or acceptance of
commission, brokerage or other compensation.

% BLACKBURN et al, sipra note 98, at 699-640.

*7 Gourp, supra note 88, §13 (d), 15-5 (Robinson-Patman Act, §2d). Payment for services or facilities for
processing or sale; §2(e).Furrdshing services or facilities for processing, handling, etc.

%8 BLACKBURN et al, supra note 98, at 640.
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v. FRANCHISING AGREEMENTS

Of special interest under the Clayton Act is the marked popularity of fran-
chising in contemporary markets. Recently, franchising has expanded tremen.-
dously, enabling franchisors to establish national distribution networks with minj.
mal capital. To the average person, franchising means fast-food chains but in fact
includes a broader segment of the marketplace. Virtually anything that has a
marketing plan and can be packaged into something saleable, can be franchised 2

‘Franchising agreements’ are defined as contractual relationships between
two or more businesses where the franchisor either licenses a trade name or brand
name to the franchisee, under which to do business, and/or sell branded goods tc
the franchisee for resale under certain terms and conditions. Typically, franchisees
are required by the franchisor to maintain certain standards regarding among oth-
ers, appearance, cleanliness, and product quality and to pay a royalty fee for the
use of the trademark and brand name. In return, the franchisor promotes the entire
business through national advertising, promotional plans and other types of assis-
tance.?® These agreements are regulated generally under vertical restraints of
trade of the Sherman Actand inore specifically under Section 3 of the Clayton Act.

Application of the more specific restriction of tie-ins and exclusive dealing
arrangements under the Clayton Act to challenges of an alleged vertical restraint
under Section 1 of the Sherman Act have, however, created problems when applied
to franchise agreements. It is to be recalled that an unlawful tie-in requires two
separate products and a legal tie-in does not preclude a packaging of related prod-
‘ucts.*' United States courts have tended to hold challenged franchising agree-
ments as valid under the principle that the restrictions involved like leases of prop-
erty, equipment, and exclusivity are integral components of the product or method
being franchised.??

A requirement in the franchise agreement of fast-food giant Mcdonald’s,
that the property and building to be used by the franchisees were to be leased
exclusively from the former, was challenged by franchisees as restrictive. The United
States Appellate Court found no violation of antitrust laws reasoning that the reali-
ties of modern franchising require that the question should not be directed to
whether the alleged tied product/s are associated in the public mind with the
franchisor’s trademark but whether such product is an essential ingredient in the

_ franchise system’s formula for success. There being a single product, no tie-in can
exist as a matter of law,?®®

% Id. at 641.

5 MOORE et al, supra note 29, at 398-399.
0 See supra note 186.
Y 22 -See infra notes 264; 265.

#3631 F.2d 303 (4th Cir. 1980).
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This rationale was echoed in another case, where franchisees of the ice cream
brand Baskin-Robbins challenged the requirement that they sell exclusively only
Baskin-Robbins ice cream products. The franchisor’s trademark was held as lack-
ing in sufficient independent existence from the ice cream products allegedly tied
to its sale to satisfy the two product requirement necessary for a finding of an un-
lawful tie-in.%4 .

¢. The Federal Commission Act

For different reasons, widely diverse proponents for more increased anti-

“trust regulation to support the Sherman Act, favor the establishment of a separate

government body of experts whose duty, among others, is to apprehend and deter
unfair business conduct. The Federal Trade Commission Act of 1914 (FTC Act) cre-
ating the Federal Trade Commission was enacted to quell the clamor. The Com-
mission was tasked to compile trade information, investigate business practices,
and issue orders condemning unfair business practices.® The FTC Act in Section
52 declared illegal ‘unfair methods of competition in or affecting commerce and /
or unfair or deceptive acts or practices in or affecting commerce’. The Commission
was also given the authority to define unfair methods and prohibit the same through
the issuance of cease and desist orders.??

i. UNFAIR METHODS OF COMPETIT. TON »

The term ‘unfair methods of competition” in Section 5 is at best ambigu-
ous. The rationale for this approach to regulation was succinctly stated in Federal
Trade Commission v. Texaco, Incorporated,® upon the observation that legislative his-
tory of antitrust shows that the task of defining ‘unfair methods of competition”
was left to the Commission because Congress concluded that the best check on
unfair competition would be an independent regulatory body.

Case law regarding the matter has attempted to define precisely the scope
of the term. However, US courts have also made it clear such term has no specific
meaning because the US Congress did not intend it.*® It has also sustained as fact
that Sherman Act violations are alsc violations of Section 5. These violations may
be challenged by the Federal Trade Commission when the US justice Department

4 Krehl v. Baskin-Robbins Ice Cream Company, 664 F.2d 1348 (9th Cir. 1982)
%5 MOORE et al, supra note 29, at 419.

% Id. Section 5 of the FTC Act, originally read ‘that unfair methods of competition in commerce are
hereby declared to be illegal’. In 1938, the section was amended by the Wheeler-Lea Act, to add the
prohibition against “unfair or deceptive acts or practices in commerce’. In 1975, the coverage of
Section 5 was expanded when the phrase ‘in or affecting commerce’ was substituted in lieu of ‘in
commerce’.

%7 GOULD, supra note 88, at sec 45, 15-18 to 15-9 (Federal Trade Commission Act, sec 5) Unfair methods
of competition unlawful; prevention by Commission.

*% 393 U.S. 223 (1968). [hereinafter Texaco, Incorporated].

2% Moore et al, supra note 29, at 419.
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optsnot toso.?® In addition, the US Supreme Court has repeatedly vouched that
acts in their incipiency, which if allowed to continue would become Sherman Act
violations, are within the purview of Section 5. In this sense, its intention is similar
to the Clayton Act without the latter’s specificity. In some cases, the courts have
upheld the use of Section 5 to reach actions which are, while not precisely .viola-
tions of either the Sherman or Clayton Acts, are believed to be inconsistent with
their basic policy or intent.””!

The vague language of Section 5 present existent and potential problems
for business and seems contrary to the purpose of Congress when it was enacted
to support the more specific Clayton Act. The difficulty lies in the lack of informed
anticipation, on the part of business whether ifs particular actions are likely to be
held unfair. The Commissicn has attempted to remedy this by issuing advisory
opinions upon request of business and informing them in advance if a business
practice is likely to violate Section 5. Nevertheless, the debate upon issue of the
necessity of such a vague statutory language remains.?”

ii, EXTENT OF THE POWERS OF THE COMMISSION

Federal Trade Commission v. Sperry & Hutchinson Company™ answered in
the affirmative two important issues relating to the extent of the powers of the
Commission in repect to defining the scope of the term “unfair methods of compe-
tition’. The United States Supreme Court sustained competency to define and pro-
scribe an unfair competitive practice, even where such practice does not infringe
either the letter or the spirit of the law and to proscribe practices as unfair or
deceptive in their effect upon customers, regardless of their nature or quality as

" competitive practices or their effect on competition. The proposition was 1upon the

observation that, when such agency was created and its powers and duties de-
fined, Congress could have but rejected the notion to reduce the ambiguity of the
phrase ‘unfair methods of competition’.?”* The Court stressed emphatically the pre-
vailing doctrine that, it is unfair trade practice contrary to public policy where the
competitive method is shown to exploit consumers and children who are unable
to protect themselves. Legislation confirmed this when Section 5 was amended in
1938 by the Wheeler-Lea Act to include ‘unfair or deceptive acts or practice’, in
addition to the original ‘unfair methods of competition’.?*

iii. UNFAIR OR DECEPTIVE ACTS OR PRACTICES
While unfair deceptive acts and practices are delimited-in the study be-

cause they are more properly within the scope of consumer protection rather than

M.
27 Id.
m 4.

- 73 405 U.S, 233 (1972). [hereinafter Sperryl.

274 Id.
75 Federal Trade Commission v. Keppel & Brothers, Incorporated, 291 U.S. 304 (1934).
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competition laws, this subsection will briefly pass upon the matter to provide clar-
ity for what is or is not included in the realm of unfair competition. Initially, Section
.5 of the FTC Act was intended and interpreted to protect consumers by ensuring
~ free competition.”® The passage of the Wheeler-Lea Act to include “unfair or de-
ceptive acts and practices’ however changed its complexion and its application has
- broadened to reach trade practices which injured consumers but at the same time
to pose no threat to competition. Under the amended Section 5, the Commission
can now move against a firm which deceives consumers or treats them unfairly
even if no injury to competition can be proven. The Wheeler-Lea addition has been
used primarily against pricing and advertisinig practices against consumers.

Section 5, as amended, protects consumers not merely indirectly by
prohibiting ‘unfair methods of competition’, but alsc directly by prokibiting ‘un- -
fair or deceptive acts or practices’?” It has departed from its exclusive original
character to become in addition to being an antitrust law, a consuiner protection
statute. The original prohibition. of ‘unfair methods of competition properly ad-
dresses itself to the first component while the latter to the Wheeler-Lea amend-
ments. This has expanded the task of the Commission to include not only the pro-
motion of competition but- consumer protection as well; two distinct legal disci-
plines. i

d. Remedies, Sanctions & Other Procedural Considerations

Considering that the corporate vehicle was undoubtedly the most popular
persona in the commercial milieu, the acts of corporations engaged in or affecting
interstate commerce became the focus of American federal antitrust statutes to de-
ter their wide spread abuses that antitrust statutes were enacted. It is thus not sur-
prising that the Sherman Act, a civil and criminal statute, and the Clayton Act, a
civil statute, expressly define a ‘person’ to include juridical entities like corpora-
tions and associations.”® Correlatively, Section 5 of the FTC Act also expressly pro-
vides that the Commission is empowered to enjoin persons, partnership and cor-
porations, when it deems that a violation of provisions over which it has authority
had occurred.?”

27

Federal Trade Commission v. Raladam Company, 283 U.S. 643 (1931), involved a deceptive adver-
tising of a product sold as a remedy for obesity, which was found to have deceived customers, but
did not harm competitors because such representation was common among many competing sell-
ers of such products. Thus, the US Supreme Court held that business practices which injured
customers, but did not harm any competitors could not be found to be an unfair method of compe-
tition under Section 5.

77 Id.
.7 GouLp, supra note 88, at § 7, 15-3; § 12(a), par 3, 15-4, respectively.

B

" See supra note 267.
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i. PUBLIC PRIMARY REMEDIES & SANCTIONS?

The Sherman Act isa criminal and civil statute, and its violations may
be committed by juridical or natural persons. A person convicted of v’iolating the
provisions of the Sherman Act is guilty of committing a‘felony and pun;shed crimi-
nally by fines or by imprisonment or both at the discretion of the court.”! Notably,
the acts of a guilty corporation are deemed to be the acts of the corporation’s re-
sponsible officers, directors, agents; imprisonment, fige or‘both r.nay be separately
imposed on them.”? Federal courts may also grant injunctive relief t.o Preyex}t and
restrain alleged violations pursuant to a specific statutory grant of )url.sdlctlon.ma
Moreover, any property owned under any contract or by any combination or pur-
suant to any conspiracy mentioned in Section 1 of the Sherman Act and Section 73
of the Wilson Tariff Act and being in transit from one State to another or to a foreign
country, shall be forfeited, seized, and condemned.?*

As discussed, the Federal Trade Commission is impressed with authority
to prevent persons engaged in commerce from using prohibited methods
provided for in the Clayton Act or Section 5 of the FTC Act. Howevelj, the Com-
mission, then or now, has no authority to impose administrative sanctions on de-
fendant firms for violations of Section 5 or any other statute. Its power has always
been circumscribed to preventing or stopping unlawful business practices through
the issuance-of cease and desist orders. Court-directed civil penalties may be
imposed for ignoring or disobeying a cease and desist order issued by the Com-

mission.” . =

ii. OTHER REMEDIES

Dissolution, the breaking up of the defendant firm into separate units or
divestiture and the selling-off of a portion of the defendant firm, may also properly
issue, particularly, in monopolization cases.”” Other than recovery of. tmple dam-
ages for violations of the Clayton Act, the remedies of preliminary injunctions, di-
vestiture, ‘putting back in place’ and civil penalties are in the proper case also
available. In merger cases, to obtain a writ of preliminary injunction against a merger,
the plaintiff must show that it is likely to win the suit and that allowing the merger

30 author’s Note: Violations of antitrust laws allow for recoveryof treble damages by a party injured
as a result of such violation: This right to sue for damages actually sustained, plus costs and reason-
able attorney’s fees is provided for in the Clayton Act and have its origins in common law. The
principles governing them today are generally based on commercial tort law. They w_x!l be dis-
cussed in the next following section on the tort component of unfair methods of competition.

1 See supra note 88, 89.
@ Goulb, supra note 88, at sec 24, 15-14. Liability of directors and agents of corporation.
|4, §4,15-3. Jurisdiction of courts; duty of United States atiorneys; procedure.

i I4. § 6, 1-3. Forfeiture of property in transit (Sherman Act, sec 4) ; at sec 11, 15- 4, Forfeiture of
property in transit. (Wilson Tariff Act, sec 76). ’

25 See supra note 266; See also GouLp, supra note 88, at § 21, 15-12 to 15-13.
6 See infra note 290. .
‘ See Ch III, section B2, of the work.

8
g
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to proceed would irreparably harm competition.?® Where the merger is fait ac-
compli, the remedy of divestiture is possible and the erring firm may be directed
by the court to restore market conditions to what they would have been had the
merger not transpired.?® Additionally, any person or any officer, director, partner,
employee or agent thereof may be liable for a civil penalty if he fails to comply with
any of the provisions under the section on mergers or fails substantially to timely
comply with any order required by the Commission.?®

iii. PUBLIC ENFORCEMENT PROCEDURES

The Antitrust Division of the United States Justice Department has sole
enforcement authority over the provisions of the Sherman Act. The Act vested ex-
clusive enforcement power with the existing Justice Department rather than with
an independent regulatory agency, like the Federal Trade Commission.?’ An anti-
trust suit under the Sherman Act typically starts with the United States Antitrust
Division making an. assessment of the alleged violation to determine whether it
should institute a criminal or civil case against the alleged offenders. When the
alleged violation is of the type that has been consistently held by the courts asper se
illegal, criminal proceedings will generally be undertaken because under a per se
violation, the alleged offenders are presumed to be aware of their illegality and
hence, criminal intent is easier to prove.??

On the other hand, the enforcement of the Clayton Act was vested by the
FTC Act on an independent regulatory agency as it established the Federal Trade
Commission.?® The Commission shares a part of this authority with the Antitrust
Division because said statute provides that whenever the Commission filesa com-
plaint against a person for an alieged violation of the provisions of the Clayton
Act, itis required to also serve the Attorney General a copy of such complaint. The
Attorney General is granted the right to intervere and appear in such proceeding
in behalf of the State.” Additionally, the FTC Act also vested exclusively upon the
Commission administrative enforcement authority over Section 5 as previously
discussed in better detail elsewhere in this work.

8 GouLp, supra note 88, § 18(f), 15-11. Preliminary injunctions; hearings.

* Ford Motor Company v. United States, 405 U.S. 562 (1972). The merger between Ford Motor Com-
pany and Autolite Spark Plug was found illegal. The US Supreme Court upheld a court order
directing Ford to divest itself of Autolite, and refrain from manufacturing spark plugs for 10 years
and from using its trademark on spark plugs for 5 years.

GouLp, supra note 88, at sec 18(g), 15-11. Civil penalty; compliance; power of court.
See supra note 283. ’
Moore. et al, supra note 29, at 353.

¥ 8 ¥ 3

GouLp, supra note 88, at sec 21(b), 15-12 Issuance of complaints for violations; hearing; intervention;
filing of testimony; report; cease and desist orders; reopening and alteration of reports or orders.

954 ’ Id'
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C. The Antitrust Tort

When there is competition, it is likely there will also be unfair competition.
Violation of the ‘rules of the game’, causing injury to fellow-competitors is the es-
sence of unfair competition and it is the nature of the competition that determine
those rules.? In its general context, unfair competition lies within the broader
expanse of unfair trade practices. The latter has grown from its common law ori-
gins into many branches, to include among others malicious trade contract inter-
ference, interference with prospective business relations, work related torts and
unfair competition. The latter is in turn constituted by among others, copyright,
patent and trademark infringement, passing-off and misappropriation and private
action arising from violations of antitrust laws. Their development and fission is
discussed in the following sections primarily to identify which among the varied
forms of unfair competitive conduct properly belongs to the realm of ‘unfair meth-
ods of competition’, the tort component of competition regulation. The other trade
torts are subject to their own rules, except to the extent that their activities may
impinge upon or otherwise affect competition as prescribed by antitrust laws. Then,
despite their character, they may also be subject to the rules applicable to those of
impairment of competition. .

1. Common Law Origins

Unfair trade practices originated trom Early English common law. Initially,
its scope was limited to protection from direct physical injuries, direct trespass to
property, or threats of the same and precluded protection of trade or other com-
- mercial relations. 1t did not provide for remedies for purely pecuniary harm.?
Gradually, a body of tort law emerged protecting parties to trade and other advan-
tageous relations from economically injurious interference from third persons. Re-
lational interests were included by expanding the protection to include not only
from direct but indirect physical interference causing only pecuniary harm.?”

In the nineteenth century, the courts became particularly concerned with
protecting relations of trust and confidence. They sought to prevent the unautho-
-rized use of any writings or secrets, which were confidentially disclosed in the
course of such relations. Out of these grew the common law of copyright and trade
secrets.”®

Meanwhile, a distinct branch eventually became known in the United States
as unfair competition. It first came into use in a number of early cases involving
attempts of one merchant to palm-off inferior goods as those of another more repu-
table merchant by making deceptive use of the other merchant’s trademark. How-

ever, it became clear that ‘palming-off’ could be accomplished by many other de-

. ¥ AumMan, supranote2l,atChl, 2. .

o McmManis, THE Law oF UNFaIR TRADE PracTices, In A NUTSHELL, 1985 Ed., USA at 11.
¥ 4, '

»8 Id.at 17,18.
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ceptive means as well, such as deceptive substitution or alteration of goods.” It
came to be associated primarily with the deceptive substitution or alteration of
goods and the deceptive imitation of products and business features. It included
misappropriation, the converse of palming-off, denoting the appropriation of the
products of the competitor whereby the misappropriator subsequently sells them
as his own instead of selling its own goods as those of a more reputable competitor.

On the other hand, trademarks were being recognized as a form of intan-
gible property protected against infringement regardless of fraudulent intent or
any actual diversion of customers.®® Consequently, the tort of trademark infringe-
ment came to be distinguished from the tort of palming-off.

The conception of unfair competition was expanded further to virtually
any purely predatory conduct in trade undertaken purely for the purpose of injur-
ing another.® However, the ascendant public interest supporting competition in-
fluenced the courts to adopt the narrow view in condemning competitive conduct.
A conduct attended by a vestige of legitimacy, despite being partly for vindictive
or malicious motives, will not be judicially negatived. Under common law there-
fore, malicious competition became actionable only in relatively rare cases where
the challenged actor could be shown to be operated purely for the purpose of caus-
ing economic injury to another and with the intention of terminating the business
after that purpose has been accomplished >? Absent this, the refusal by one person
or business to deal with another was held damnum absque injuria even when such
refusal was motivated solely by whim, caprice or prejudice.®®

2. Development of Statutory Sources

Perceived inadequacies and inefficiency of common law rules led to the
development of statutory precepts of unfair trade practices that result in injury.
Unlike non-commercial accidental injury whose rules are unified under the com-
mon principles of negligence, torts arising from unfair competition did not de-
velop a single underlying concept. Neither did it result in the enaciment of a gen-

~ eral statute or a codification of rules governing injury caused by commercial con-

duct. Rather, it cleaved into different species, developing within each, its.own pa-
rameters providing for remedies for injuries sustained from different and distinct

types.®*

Injuries sustained in employer-employee relations came to be treated un-
der statutory labor law. The statutory form pre-empted common law rules because
the latter has proved totally unequal to the task of balancing the competing inter-

®» .

*® Id. at 20. See also STICKELLS, supra note 87, at 19 - 20.
3t Keeble v. Hickeringill, 103 Eng. Rep. 1127 (1706)
%2 Beardsley v. Kilmer, 236 N.Y. 80; 14 NE 203 (1923).
I,

4 Mcmans, supra note 298, at 10-36.
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ests of business and labor in labor disputes.?® Similarly, common law was criti-
cized as having too often assumed that copying a product, idea or scheme costing
time, labor or money constitute misappropriation. These assumptions were thought
to have failed to consider the effect of granting such right to the competitive pro-
cess.® The copyright statutes followed in the wake of the clamor and their inten-
tion was not merely to protect private interests but harmonize them with public
concerns.

Moreover, the court ruled that trademarks could not be considered a dis-
covery within the meaning of patent and copyright laws because they Jacked
sufficient novelty, invention or work of the brain. Trademark laws were specifically
enacted providing for their recognition, registration, and remedies for their in-
fringement*” Thus, torts arising from copyright, trademark or patent infringe-
ment or unfair competition, consisting of passing-off and misappropriation of
goodwill came to be within intellectual property law, very much recognized in
many countries singularly or collectively with international agreements as an in-
dependent discipline.

Common Jaw was also believed to have failed in providing adequate rem-
edies for conduct, manifestly undermining bargaining in the competitive process.*s
It was thought as deficient in providing adequate indemnity for injuries arising
from joint efforts to restrain trade and unilateral abuse of market power.*® Anti-
trust statutes were enacted to fill the void®® which, aside from their substantive
provisions, included relief to private parties for injuries sustained as a result of
practices forbidden by anti-trust laws forming the ‘anti-trust tort’ which has be-

. come inexiricably linked to substantive anti-trust provisions. They form a distinct
specie in the genus of unfair competition different from unfair competition as is
understood under contract and intellectual property law.

3. An Action for Damages Arising from Violations of Anti-trust Laws
a. Recovery of Damages Suffered

A statutory grant for a private action for injuries, sustained as a result of
antitrust violation, came with the enactment of the Clayton Act in-1914.31 Sec-
tion 4 thereof provided recovery for three-fold the damages sustained plus costs
of suit and reasonable attorneys fees. Treble-damage claims serves a two-fold pur-

.pose: the recovery of damages suffered by the plaintiff and the private enforce-

%5 Id, at 20.

% Id.

¥ Id. at 36.

I _

T 14, ar31-35.

%9 . Id. See also Ch 111, sec B1 of the work.

‘3

GouLp, supra note 88, at § 15, 15-5: (Clayton Act, § 4) Suits B); persons injured.
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ment of antitrust laws.*'? A great majority of the antitrust cases today are private
treble-damage suits.*® As an enforcement measure, they are perhaps the more im-
portant remedy because it permits the competitor as well as members of the gen-

“eral public to seek enforcement of the law even if the government fails or refuses to

do so.

b. Laws, a Violation of Which Give Rise to a Damages Claim

In defining the scope of the statutory language of Section 4 of the Clayton
Act that provides ‘any person who shall be injured in his business or property by
reason of anything forbidden in antitrust laws may sue’, the United States Supreme
Court has consirued the phrase ‘forbidden by anti-trusi laws’ broad as limited
from its broad concept to the definition of anti-trust in Section 1(a) of the Clayton
Act and is exclusive under the principle of espressio unius exclusio alterius. ¢
Section 1(a) of the Clayton Act defines antitrust laws as including the Sherman Act,
Section 73-77 of the Wilson Tariff Act, the law amending Section 73-76 of the Wilson
Tariff Act, and the Clayton Act.

The Wilson Tariff Act is a tariff statute, Section 73* which is antitrust in
character. It declares null and void every concerted action when the same is made
by or between two or more persons or corporations either of whom is engaged in
importing any article or any manufacture into which such imported articles enters
or is intended to enter from any foreign country into the United States and when
such concerted action is intended to operate in restraint of lawful trade or free

. competition in lawful trade or commerce or to increase the market price of any

article imported or intended to be imparted. The parties to such unlawful contract,
combination or agreement are guilty of a misdemeanor and imprisonment or fine
or both is imposable upon them.

Following the enumeration in Section 1(a) of the Clayton Act, violations of
Section 3 of the Robinson-Patman Act and Section 5 of the Federal Trade Commis-
sion Act has been held not to give rise to an action for damages. On the other
hand, Section 2*® of the Robinson-Patman Act which is an amendment of the Clayton
Act, as well as Sections 3, 7, 8 of the Clayton Act have been deemed to be anti-

3 SrickeLLs, supra note 87, at 706.

3% MOooRE et al, supra note 29, at 351.

34 Id. at 352.

35 GouLp, supra note 88, at § 12, 15-4. (Clayton Act, sec 1a) Words defined, short title, a) “Antitrust
laws”

*¢ Nashville Milk Company v. Carnation Company, 356 U.S. 373 (1958). In a footnote in the opinion of
this case, the court pointed out there has been at least 71 statutes classified and complied as antitrust
laws, 21 of which were in the statute books by 1914 and 49 became law thereafter.

7 "Gouv, supra note 88,, at sec 8, 15-3. (Wilson Tariff Act, sec 73) Trusts in restraint of import trade -
illegal; penalty.

_®® Price and buyer discrimination; brokerage payments; promotional allowance & services.

¥ Tying devices and exclusive Jealing agreements; mergers; interlocking directors, respectively.
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trust within the meaning of Section 4 of the Clayton Act and thus, a private cause of
action arises upon their violation.?*

c. Persons with Standing to Sue

A person® has a private cause of action to sue for treble-damages for inju-
ries sustained from acts violating antitrust laws. A plaintiff may pursue an action
under Section 4 of the Clayton Act if the defendant violated the pertinent antitrust
law/s as defined in Section 1(a) of the Clayton Act and the plaintiff was injured in
his business or property by reason thereof.** As a branch of tort law, with compen-
satory and punitive damages as the relief granted, the doctrines accepted in that
branch of legal discipline applies. Under the doctrine of proximate cause, a private
treble suit requires that plaintiff’s injury must be the direct result of an antitrust
violation. Mere speculation of injury is insufficient. The alleged tortious conduct
must have materially or substantially contributed to the plaintiff’'s injury. Damages
cannot be proved by mere conjecture but must be shown by facts from which their
existence can be logically and legally inferred. Where the damage is merely inci-
dental or consequential or if the defendant’s antitrust acts are far removed from the
injury, plaintiff cannot be said to have been ‘injured ‘by reason of anything forbidden in
the antitrust laws’>?

However, a distinction has to be made between plaintiff corporation and
its stockholders. A: stockholder does not, as a general rule, have standing to
maintain a suit even where such stockholder owns all the stock of plaintiff corpora-
tion. The right to sue properly belongs to the injured juridical entity. However,
when the injured corporation does not institute an action, such stockholder may
maintain a derivative suit based upon the wrong and injury to the corporation.®*
This right to institute a derivative suit has not however been unanimously upheld.
There are decisions indicating that because an action for treble damages is one
at law, a derivative suit which is in equity would not lie.”

% New )ersey Wood Finishing Company v. Minnesota Mining & Manufacturing Company, 332 F2d
346, 352, aff’d 381 U.S. 311, (CA3 NJ 1964). At issue was whether or rot a violation of Section 7
(Mergers) of the Clayton Act gave rise to a private cause of action for treble damages. The court
rejected a prior dicta that plaintiffs cannot be damaged by a potential restraint of trade or monopo-
lization and therefore there can be no claim for pecumiary damages for a violatior of § 7. It held that
a private action for damages may be maintained for a violation of § 7, Clayton Act.

8

See supra note 278. Persons may include individuals, corporations, co-operative corporations, part-
nerships, and state governments and municipalities for injuries to their proprietarial properties.

322 BLACKBURN, et al, supra note 98, at 697. .
Id. at 698-699, 735.
STICKELLS, supra note 87, at 714.

32

5]

32

35 United Copper Securities Company v. Amalgamated Copper Company, 244 U'S. 261 (1917), held
that ‘whether or not a corporation shall seek to eriforce in the court a cause of action for damages is
. a matter of internal management, and is left to the discretion of the directors in absence of
mstructxon by vote of the stockholders. Courts interfere seldom to control such discretion intrz
- vires the corporanon, except where the directors are guilty of misconduct equivalent to a breach of »
trust . . .” See also Fleitmann v. Welsbach Street Lighting, 240US 60 (1916).
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In 1955, Section 4 of the Clayton Act was amended and the United States
was granted the right to recover actual damages for injury to its property by reason
of violation of antitrust laws.? In 1976, another important amendment to the re-
covery of damages arising from a violation of antitrust laws in American jurisdic-
tion was instituted by the Hart-Rodino Antitrust Improvements Act. Pursuant
thereto, a state attorney general may, under the doctrine of parens patriae sue a busi-
ness for treble damages in behalf of its constituents, for allegedly violating the
Sherman Act, in such manner which is harmful to persons living in that state.?

d. Measurement of Damages

In computing the amount of damages, the basic principles of damages nor-
mally apply to anti-trust cases but deviations and adjustments have been made
owing to the difficulty of calculation of damages arising from antitrust violations.
As a rule, damages must be of pecuniary estimation.’®

This rule was adopted in Keogh v. Chicago & N.R. Company,*® by the US
Supreme Court. The bases for computing damages are not limited to specific items
and the trial court may make such just and reasonable estimate of the damage on
relevant data and may act'upon probable and inferential as well as direct and
positive proof. The actor should bear the risk of uncertainty which his own wrong-
ful act had created.*® Eastman Kodak Company v. Southern Photo Materials Company®!
held that damages are not rendered uncertain merely because they cannot be cal-
culated with absolute exactness, it being sufficient that there is a reasonable basis
for computation.

The amount of damages in treble damage claims arising out of violation of
an antitrust law is primarily based on loss of profits. Generally, prior earnings is

3% STICKELLS, supra note 87, at 706, 712 citing § 4a of the Clayton Act of 1914, 38 State 731 Ch 323, § 4A, as
amended, 15 USCS, § 1A.

3 GouLp, supra note 88, at § 15¢, 15-6. (Hart-Rodino Antitrust Improvements Act) Actions by State
Attorneys general a) Parens patriae; monetary relief; damages; prejudgment interest.

“  American Infra-Red Radiant-Company v. Lamber Industries Incorporated, 385 U.S. 920 (1966). The
US Supreme Court denied a petition on certiorari assailing the appellate courts ruling that the ex-
penses of defending a patent infringement should not be considered as a per se element in determin-
ing treble damages in an anti-trust counterclaim.

260 U.S. 156 (1922).
* Elyria-Lorain Broadcasting Company v. Lorain Journal Corapany, 358 F2d 790 (CA6 Ohio 1966).

273 U.S. 359 (1927). Plaintiff sold a complete line of professional photography supplies, purchased
from the defendant. Defendant refused to sell to plaintiff after the latter took a line of goods used by
amateurs. Plaintiff’s trade in professional photography supplies decreased, and he filed for recov-
ery of damages based upon the amount of gross profits of defendant’s goods for the preceding year.
less estimated additional expense it would have incurred in handling the defendant’s goods. Defen-
dant countered that plaintiff’s claim were purely speculative, there being no proof of the cost of
handling the defendant’s goods. The US Supreme Court held that ‘it was permissibie to arrive at net
profits by deductm g from the gross profits of an earlier period, an estimated expense of doing busi-
ness’,

8
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made the basis of comparison, in a ‘before and after test’.*? It is not necessary how-
ever, that the plaintiff operates at a loss to recover but that the recovery sought is
the loss arising from the violation. Another method used in determining the amount
of damage is the ‘yardstick theory’ where a plaintiffs profits or earnings are com-
pared with those of a similar business.® But factors, other than loss of profits, may
be used in the measurement of damages, such as increased cost as a result of price
fixing, loss of a contract or sale, impairment of capital or gross receipts. Prior par-
ticipation may be used to reduce the amount of damages under a doctrine similar

to contributory negligence.**

e. A Private Enforcement of Antitrust Laws

Generally, the purpose of awarding civil damages to injured perserns is to
place those persons in the monetary position;, they would have achieved had
their rights not been violated. Treble damages in antitrust tort are permitted not
merely to compensate plaintiff for actual injury but as a punitive measure to pun-
ish defendants for the violations as well. Such private action assumes to a certain
degree a public character. To this extent, the term private enforcement of antitrust
laws is appropriate. Being quasi-public, plaintiff is required to show, in addition to
proving private damage, that there is injury to the public. However, it is not neces-
sary to prove a specific monetary loss to such public, the phrase ‘injury to the pub-
lic’ not being used in the limited sense.”® On the other hand, American courts have
held, in certain cases that harm to the public is deemed to exist by virtue of an
antitrust violation. Thus, it was unnecessary to specifically allege public injury.*

The private right to sue for damages, while popularly referred to as a pri-
‘vate enforcement of antitrust laws, is more a description, rather than a strict legal
classification. Antitrust laws are public in character and are essentially different
from the private action to enforce damages arising by the defendant’s act in con-
travention of antitrust laws. An action by the government io enforce antitrust laws
requires mere proof of illegality, while the latter requires that there be a direct legal
injury. Recovery depends on proof of such injury to the plaintiff and legal
injury is not automatically established by proof of an antitrust law violation. Thus,

there have been cases, where, notwithstanding that the viclation has been proved,

the plaintiff cannot recover simply on that basis. The mere existence of an unlawful
antitrust conduct, does not by itself prove legal injury to the claimants, there must

B

Central Coal & Coke Company v. Hartman, 111 F 96 (CAS Mo. 1901). The court stated: ‘The truth is
that proof of the expenses and of the income of the business for a reasonable time anterior to and

33

during the interruption charged, or of facts of equivalent import, is indispensable to a lawful judg-

ment for damages for the loss of the anticipated profits of an established business”.

3 GricKELLS, supra note 87, at 724, citing Timberlake, Federal Treble Damage Anti-trust Actions, sec 21.11;
Adair, Disproof of Damages in Private Litigation, 36 ABA Anti-trust L], 168, 180 (1967).

.. 4 at713-716.
-9 4 at 706-708.
w6 Id. at 736-737.
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be proof of damages to those who are directly affected thereby.*” Pointing to the
accurate classification, that it is a commercial tort and not an antitrust law enforce-
ment measure, should not be taken as a diminution of its importance in the en-
forcement system of yiolations of unfair methods of competition.

IV. EVALUATION OF COMPETITION REGULATION
IN PHILIPPINE JURISDICTION

A. Preliminary Statement

In Philippire jurisdiction, the legal basis of competition laws is fundamen-
tal and direct because the protection of free competition and fair competitors is
expressly provided in the Constitution. Section 19, Article X1I, of the 1987 Constitu-
tion embodies public policy,® by which the State is mandated to regulate or pro-
hibit monopolies, when public interest requires and to disavow combinations in
restraint of trade and unfair competition.*® Congress is likewise directed to regu-
late or prohibit similar acts in commercial mass media.**® Moreover, the protection
of the Filipino enterprise against unfair competition is not limited to local con-
cerns, but also includes the foreign competitor.*!

Predicated on the characterization that the acts sought to be prohibited are
inimical to national interest, the State is authorized to impose civil and criminal
sanctions for acts that circumvent or negate any of the aforecited policies, not merely
as an incident to its police power, but prescinding from an equally express
grant of punitive power.3? The force of these constitutional directives compels
the State not nierely to acknowledge its mandate, but to vitalize it from the cold
niche of policy, by providing for a coherent and comprehensive competition law,
capable of being effectively administered and enforced.

To determine if indeed, the current state of governmental activity provid-
ing for the deterrence of unfair methods of business competition effectuate the
constitutional standard, this chapter will delve into four main areas. First, the clari-
fication of the role of State, in regulating competition, and for this purpose, an
analysis of a recent decision of the Philippine Supreme Court will be serve as a
preview of the ease by which competition regulation may be misunderstood. Fur-

*7 Keogh, supra note 329. The court in this case held that injury implies violation of a legal right, thus

plaintiff in this case could not recover simply on the basis that there was a conspiracy and if not for
such conspiracy the rate might have been lower, as a rate in not necessarily illegal simply because it
is a result of a conspiracy in restraint of trade.

3

8 BERNAS, THE CONSTITUTION OF THE REPUBLIC OF THE PHILIPPINES, A COMMENTARY, 1987 Ed., Rex Book Store,
Mla,, Phil,, Vol II, at 464.

5 Pyn ppINE ConstrtuTion, art XII, § 19.

0  PumppINE CONSTITUTION, art XVI, § 11(1).

PuiipPINE CONSTITUTION, art XTI, § 1.
PHiLIPPINE CONSTITUTION, art XTI, § 22.
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ther, the prevailing laws and executive orders providing for deregulation, libera}-
ization and privatization will be evaluated to determine if the rules adopted are
sufficient to address the likelihood of proliferation of anticompetitive practices in
markets with diminished direct government control. Secondly, the performance of
Article 186 of the Revised Penal Code during the decades of its existence will be
scrutinized. The observations and conclusions derived will serve as the bases for
the specification of anticompetitive acts, which should be within the purview of a
business competition statute, as well as the propriety of the location of such law in
a penal code. Thirdly, Article 28 of the New Civil Code, the tort component of un-
fair methods of business competition, providing for a right of action for injuries
sustained as a result of anticompetitive conduct will be analyzed, to determine its
effectiveness as a remedy for private injured parties and as a quasi-public enforce-
ment measure of antitrust laws. The prevailing status of criminal, civil and admin-
istrative liabilities and their enforcement will likewise be addressed, to pin point
the areas which necessitate change and reinforcement. Lastly, the significant pro-
visions of Senate Bill 996 introduced in 1989, the first tangible attempt at a compre-
hensive law which provide for a unified and autonomous regulation of business
competition will be evaluated, as they impact on the topics herein outlined.

B. The Role of the State

Placing it in the concept of a game, the economic theories of free enterprise
and competition dictates that the role of the State is relegated to the administration
and supervision of the ‘playground’ and ‘the conduct of the players’. Where in a gov-
erriment controlled economy, the state controls the specific actuation of the trade

_participants by regulation, oftentimes to the degree of entering the market itself,
its preferred role is more like an ‘umpire’, with the power of the ‘whistle’ demanding
compliance of the rules of the game on pain of calling a ‘foul’. As ‘umpire’, it is
neither concerned with the relations businesses entered into to achieve their profit
objectives, the supply and demand variables in the market, the profitability of the
firms engaged therein nor the price of the goods they offer, provided however that
competitors are ‘playing according to the rules of the game'. Its primary function is
an objective judge and enforcer of the rules of the playground, the purpose of
which is to foster and maintain free and fair competition therein.

On the other hand, as seen in jurisdictions which have adopted laissez-faire
by almost totally replacing government control with the instrument of contract, the
latter could very well become a mere illusion. Amidst the realities of contemporary
trade, relationships prevail over contracts and many trade contracts today are ex-
pressions of group pressure and customs forced upon the weaker business entity
or individuai. Without effective rules and their administration and enforcement,
the problems seen in the American ‘robber baron” economy,** more than a century
ago will flourish in Philippine jurisdiction. '

% See Ch. 1L, § A of the work.
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1. Tatad v. Secretary of the Department of Energy,¢ an Informed Vision?

The perception of the Philippine Supreme Court of what the regulation of

" competition should be in the light of Section 19, Article XII was shown when it

invalidated Republic Act 8180, which provided for the deregulation of the down-
‘streamn oil industry. The Court struck down the law as unconstitutional because it
allowed a 4% tariff differential and required the maintenance of a minimum amount
of inventory, which was interpreted to create entry barriers ‘which dampen competi-
tion and enhance the control of the market by the three existing oil companies’* The
Court, characterized the argument of respondents that such differential will en-
courage new entrants to build refineries, as ‘putting the cart before the horse’ 3 It
invoked Section 19 of Article XII of the Philippine Constitution to strike down the
statute. Relying on American sources for its definition of monopolies and combina-
tions in restraint of trade,*’ it however overlooked certain significant principles,
which it should have emploeyed to validdte the law. :

. First, a constitutional policy promoting competition invites legislative in-
terference. In a deregulated industry, as perceptively observed ‘people of the same
trade seldom meet together even for merriment or diversion, but the conversation
ends in a conspiracy against the public or in some contrivance to raise prices’.>®
Profit motivated private business entities reed no incentive to pool resources to-
gether creating market barriers, requiring government regulation.®

However, the need to regulate the market to protect competition does not
inhibit legislature from granting trade advantages, which may impair competition.
The Supreme Court itself has previously validated governmental acts promotive
of private monopolies reasoning that the constitutional policy allows the granting
of exclusive franchises for public services or public utilities such as those which
supply water, electricity, transportation, telegraph, if the public interest is so
served.* It has consistently held that the public policy which decries monopolies
is not an absolute prohibition against private monopolies because it uses the word
‘regulate’ rather than prohibit. The directive enunciated in Section 19 of Article XII
of the Constitution cannot be interpreted as a limitaticn on the police power of
legislature regulate business activities, because it is fundamental that competition

* See supra note 10.

s Id., at 360.

¥ Id., at 359.

7 Id., at 355.

%8 MOORE, supra note 29, at 345, quoting Adam Smith.
5 See supra note 84.

¥ Philippine Port Authority v. Mendoza, 138 SCRA 496 (1985); Anglo-Fil Trading Corporaticn v.
Lazaro, (1983). Author’s Note: While these cases were decided when the 1973 Phil. Const. was still -
in effect. The counterpart in the 1987 Constitution is merely a restatement. The only change embod-
ied in the new provision is the deletion of the qualifying term ‘private’. The amendment has broad-

. ened the regulation or proscription, to encompass all monopolies, when public interest so requires.
See BerNaS, supra hote 338, at 464.
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may engage in the rice and/or corn industry, subject to the National Grains Au-
thority certification that there is an urgent need for foreign investment in the un-
dertaking and that the same will not pose a clear and present danger of promoting
monopolies or combinations in restraint of trade.3* Also, Executive Order 205 regu-
“lating cable antenna systems, declares in its whereas clause that monopolies in
commercial mass media shall be regulated or prohibited, when public interest so
requires.®*” Executive Order 185 opening the domestic water transport industry to
new operators and Executive Order 219, liberalizing aviation, likewise provided,
that monopolies shall be regulated and prohibited when the public interest so re-
quires and that no combinations in restraint of trade or unfair competition shall be
allowed.®® Lastly, the Asset Privatization Trust’s authority to privatize government
assets, as provided in Republic Act 1661 is conditioned upcn the adherence to the
princivle that its disposition. must be with duc regard for improvirng competition
in business and preventing the creation or perpetuation of monopolies and car-
tels.®

regulation is directed towards private restrictive practices, not public regulation 3
Even granting arguendo that the tax differential and inventory requirements constj-
tuted entry barriers, promotive of the formation of a monopoly or an ohgopoly in
the oil industry, such degree of diminishment or foreclosure competition in an in-
dustry sought to be deregulated lies within the exercise of regulation; and wisdom
of providing for such is a political question, left to sound judgment of Congress. It
is well-settled that the exercise of the power of judicial review is not absolute and is
limited by the political question doctrine.>?

Second, on the assumption, that the law was operative and the three exist-
ing oil companies used such ‘market barriers’, to monopolize the downstream oil
market or exclude competitors as theorized by the Court. Then, such acts would
have been appropriately punishable under Article 186 of the Revised Penal Code
or where predatory pricing was used to attain monopoly power or exclude com-
petitors, also under the challenged law itself. It is only at this point, that a justi-
ciable controversy arises requiring adjudication. Itis equally well-entrenched that
one of the essential requisites for the exercise of the power of review is that there
must be before the court an actual case calling for the exercise of judicial power®
and the question before it must be ripe for adjudication.® To invalidate the law on
the ground that the oil firms may use such tax differential and inventory require-
ments unlawfully is speculation, indeed putting the cart before the horse.

From these provisions, it is undisputed that government endeavors to pre-
serve and maintain competition in deregulated or liberalized markets. However,
where there is neither specific acts delineated or measures prescribed, then they
cannot with realistic effect be said to have provided for the rules of the game, neces-
sary for the deterrence of anticompetitive conduct. On the other hand, it should
not be taken that, it is proffered that each law contain it own particular rules, on the
contrary it is advanced that there no compelling reason why competition regula-
tion for application withirn such industries can not be provided in one law, pre-
scribing for uniform rules. Evidently, the fact that in each industry the legislature
must always provide, much like a mantra, for the proscriptior: of monopolies and
combinations in restraint of trade, means that there exists no comprehensive and
effective, autonomous body of laws within the Philippine legal system that deters
general forms of anticcmpetitive practices, wherever found in a defined sector of
the market.

2. Effective Rules of the Playground?

A sampling of the laws which have adopted free enterprise, by the deregu-
lation and/ or liberalization of restrictively regulated industries or the privatization
of government held assets, indicate that the Philippine government recognize the
necessity of the preservation and maintenance of competition in a industry with
ciminished government presence and acknowledge their role as supervisors and
administrators of the playground. In 1995, Republic Act 7925** was passed allow-
ing telecommunications producers certain freedom to set their own rates. The
National Telecommunications Commission however, as the administrator of the
law, retained residual powers to regulate rates or tariffs when ruinous competition
results or when a monopoly or a cartel or combination in restraint of free competi-
tion exists and the rates or tariffs are distorted or unable to function freely and the
public is adversely affected.

3. A Legislative Proposal

In 1989, there was a proposal to legislate a comprehensive law regulating
competition. Being the more recent legislative fiat, it is significant in determining
whether or not the measures prescribed therein are able to appropriately address

Similarly, in opening the rice and corn industry to foreign participants,
Presidential Decree 194 provided that foreign persons or business organization % PD. 194 (1973), Authorizing Aliens, as Well as Associations, Corporations or Partnerships Owned in
Whole or in Part by Foreigners to Engage in the Rice and Corn Industry, and for Other Purposes. sec
3(a).

*7E.0. 205 (1987), Regulating the Operation of Cable Antenna Television (CATV Systems in the Philip-

pines, and for Other Purposes, repealing PD 1512 of 1978, Whereas Clause.

%8 E.O. 185 (1994), Opening the Domestic Water Transport Industry to New Operators and Investors,

Whereas Clause; EO 219 (1995), Establishing the Domestic and International Civil Aviation Liberal-

ization Policy, Whereas Clause.

% R.A. 7661 (1993), An Act Amending Republic Act Numbered Seven Thousand One Hundred and
_Eighty-one Entitled “An Act Extending the Life of the Committee on Privatization and Asset

Privatization Trust”, § 2 (e). .

1 See supra note 82, 83.

32 BERNAS, supr-a note 338, at 280.

3 Phlhppme Association of Catholic Universities v. Secretary of Educatlon, 97 Phil. 806 (1955).
34 Tan v. Macapagal, 43 SCRA 678 (1972).

¥ R.A. 7925 (1995), An Act to Promote and Govern the Developinent of Philippine Telecommunica- +
tions and the Delivery of Telecommunication Services, otherwise referred to as The I‘ubhc Telecom-
munications Pohcy Act of 1995, § 5(f), § 17. -
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the concerns of a competition policy. Senate Bill 996,°° a 72 page antitrust legisla-
tion entitled ‘An Act to Reexamine, Realign, and Recast into the requirements of
the Constitution the Laws Prohibiting Monopolies, Combinations in Restraint of
Trade and Unfair Competition and for Other Purposes’ has for its purpose, among
others the prevention of concentration of economic power, ina few persons.and the
restoration of natural, free, fair and full or unrestricted competition in trade, com-
merce or industry in Philippine jurisdiction.

Section 3 thereof enumerates the unlawful monopolies, oligopolies, cartels
and combinations in restraint of production, trade, commerce or industry, declared
to be in themselves unreasonable, and herein footnoted to show the full extent of the
prohibitions.*

%0 The bill was introduced by Senators Guingona Jr., Pimentel Jr., Tamano, Laurel, Romulo, Mercado,

Lina Jr., Salonga, Herrera, Aquino, Estrada. Tanada, Rasul, Shahani, Osmena, Maceda, Gonzales
and Ziga. Author’s Note: Up totoday, Senate Bill 996 or a similar bill has not been enacted into law.

361

Senate Bill 996, § 3. Unlawful Monopolies, Oligopolies, Cartels, Combinations, Agreemenis or Con-
tracts, etc. - The following contracts, agrcements, arrangements, courses of conduct, and /or market
conditions are hereby declared to be against public policy and are in themselves unreasonable restraints
of trade, commerce or industry, and should therefore be considered and void; 1.) any form of combination of
capital, organized in trust or otherwise, which tends to concentrate economic power in the hands of
a few and threaten to control arbitrarily the conditions of production, trade, commerce, or industry;
or distort manipulate or constrict the discipline of the market or tamper with the free and untram-

meled play of market forces, and eventually destroy free markets; 2.) any contract, arrangement, -

agreement, or combination made by, between or among persons in the form of trust or otherwise,
or conspiracy to limit production of any merchandise, commodity, article, or object of trade or com-
merce for the purpose of destroying competition in production of such merchandise, commodity,
article, or object of trade, commerce, or industry and thereby increasing priccs of such merchandise,
commodity, article, or object of trade, commerce or industry to the detriment of consumers or end-
users thereof; 3.) any contract, arrangement, combination, or agreement fixing prices of merchan-
dise, commodities, articles or objects of trade, commerce, or industry ameng competitors supply-
ing a cornmon market designed to forestall potential competition, regardless of the reasonableness
of the prices fixed or the proportion of the market, controlled by the parties, and no showing of so-
called competitive abuses or evils which such agreement is intended to eliminate or alleviate may
be admitted and interpreted as a defense in a prosecution of a violation of this act; 4.) any combina-
tion formed for the purpose and with the effect of raising, depressing, fixing, pegging, or stabilizing
the price of any merchandise, commaodity, article, or object of trade, commerce or industry, in do-
mestic trade or commerce; 5.) any unfair method of competition in trade, commerce, or industry
and unfair or deceptive act or practice in trade, commerce, or industry which tends to eliminate
competition, create or strengthen moropolies, oligopolies, cartels, and combinations or agreements
in restraint of trade, commerce, or industry injures small business, or otherwise promote undue
concentration of economic power in the hands of a few, suppress competition and centralize control
over markets; 6.) any comnbination, trust, agreement, contract or conspiracy made between two or
more persons, either of whom is engaged in importing any merchandise, commodity, article, or
object of trade, commerce or industry from any foreign country into the Philippines which is in-
tended to operate in restraint of trade of lawful trade, or free competition in lawful trade, com-
merce, or industry or to increase the market price in any part of the Philippines of any merchandise,
commodity, article or object of trade, commerce, or industry; imported or intended to be imported
into the Philippines, or of any manufacture, into which such imported merchandise, commodity,
article, or object enters or is intended to enter; 7.) any contract, arrangement, agreement, or combi-
nation made between persons in the form of trust or otherwise or conspiracy in restraint of trade,
commerce or industry or which tends to prevent free, fair, and unrestrained competition in the
market place in any part of the Philippines; 8.) any course of conduct, arrangement or agreement,
which in any way obstructs, delays, or adversely affect the free play of trade, commerce, or industry
or the movement of any merchandise, commodity, article, or object in trade, commerce, or industry,

and which thereby tends eliminate competition, create or strengthen monopclies, oligopolies, car-,
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Section 5 provides for some specific forms of unlawful monopolies, oli-
gopolies, cartels, courses of conduct in restraint of trade, commerce, or industry,
such as monopolization, attempts to monopolize or combination or conspiracy
with any other person to monopolize any object of trade, radio, communications,
telecommunications by any form, including the acquisition of stock or interest in
physical property of any telecommunications services; price discrimination; receiv-
ing of commissions or compensations for services not rendered; to induce or re-
ceive such discrimination; acquisition of stock or share capital or assets of any other
- corporation where the effect of such acquisition may be to substantially lessen com-
petition or tend to create a monopoly. to a person to serve as director in two or
" more banking institutions. These provisions may seem to limit the broad scope of
Section 3 however, the last proviso of Section 5 negates this effect because it pro-
vides that nothing contained therein shall be construed to alter, limit, negate or
medify the force and effect of anything, that is forbidden or declared unlawful in
Section 3. i

tels and combinations in restraint of trade, commerce orindustry, injures small business, or
distorts, manipulates or constricts the discipline of the market, or otherwise promotes undue con-
centration of economic power in the hands of a few; 9.) any retention of monopoly power by any
person by persistently expanding capacity to meet anticipated demand and forestall competition;
provided, that a firm or individual that merely possesses monopoly shall not be deemed as having
violated this act, if the monopoly has been thrust upon such firm or individual by the economic
character of the industry, or by.virtue of supericr skill, foresight and industry of such individual or
firm; 10.) any contract, arrangement, agreement, combination, censpiracy or course of conduct made
or entered into by, between and among natural persons or firms or other legal entities, in the form of
trust or otherwise, which gives a natural person or firm or any other legal entity, a peculiar or
decided advantage over other natural persons or firms or legal entities whe are similarly situated,
which enables such natural person, or firm or legal entity, to exclude or eliminate actual or potential
competition from other natural persons or firms or legal entities in the business cf supplying any
form of professional services or goods, merchandise, article, or object of trade or commerce to the
government or any of its branches, subdivisions, instrumentalities, and agencies, including govern-
ment owned and controlled corporations: provided, that there shall arise a disputable presumption
of violation of this provision, if more than 25% of the total value of professional services or goods ,
merchandise, article or object of trade or commerce supplied-to the government or any of its branches,
‘subdivisions, instrumentalities, and agencies, including government owned and controlled
corporations is contracted for or assigned to or supplied by a particular natural person, firm or
other legal entity; 11.) any concerted refusal to sell or conspiracy not to sell or to stop doing business
on the part of suppliers of any merchandise, commodity, article or object of trade, commerce or
industry such as food substances, motor fuel or lubricants or other articles of prime necessity; 12.)
any conscious parallelism of action or course of conduct by rival business, establishment, including
but not limited to price, leadership, coupled with similarity of policy and other terms of sale, such
as quantity discount, price differential between various qualities and types of products, and freight
charges or delivered price arrangement; 13.) any form of unreasonable market power acquired by
any person which tends to undermine the competitive process, irrespective of the lack of nefarious
conduct on the part of the person acquiring it, if such person had achieved a monopoly by maneu-
vers, which, though honestly industrial, where not economically inevitable, but were rather the
result of such person’s choice of business policies; 14.) any form of holding company, device
organized to hold stock in other corporations which make possible the fusion of many independent
concerns into a single giant unit towering over all the rest in its particular branch of industry, thereby
making it easy to accomplish centralize control of rival business corporations; 15.) any acquisition
by any person or perscns of all or a large percentage of the plants engaged in the manufacture or
production of any merchandise, commodity, article or object of commerce by the dismantling of
some and regulating the output of others so as to restrict production, control prices, and monopo-
lize the business; 16.) interlocking directors, officers or employees or two or more firms or compa-
nies whose lines of business are in substantial competition in each other; (emphasis supplied)
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Section 3and 5 of the proposed Senate Bill make unlawful contracts, agree-
ments, combinations, conduct, pooling together of economic power in restraint of
trade ‘which tends to concentrate economic power in the hands of a few and threaten
to control arbitrarily the conditions of production, trade, commerce, or industry’ or
‘distort manipulate or constrict the discipline of the market’ or ‘which tends to
prevent free, fair, and unrestrained competition in the market place in any part of
the Philippines’. Since the bill declares the acts in Section 3 to be ‘in themselves un-
reasonable’, theoretically mere proof of its existence is sufficient and there is no need
to evaluate the prohibited act’s relative competitive effect in a relevant market. By
use of such language, the necessary conclusion is that the standard demanded is
perfect competition.

These provisions of Senate Bill 996 show a dangerous tendency of law-
makers in their fervor to prevent economic imperialism, to overlook the definitive
economic concepts of competition. While the premise is that if free enterprise is to
subsist, there must be free and fair competition, ‘free and fair’ competition is not
congruent with perfect competition. Pure competition has proven to be merely an
analytical device. It is accepted that in legal contemplation, an imperfect market
whose results are ‘reasonably competitive’ with ‘general economic welfare’ should
be sufficiently competitive.*? Therefore, while the task of policing business activi-
ties is left to the economic mechanism of competition, such regulatory force is not
required to be pure or perfect as envisage by Section 3 and 5 of the Senate Bill.

The standard of perfect competition, absent a consideration that workable
competition is legally sufficient will in effect require the invalidation of business
acts and transactions which are technically anticompetitive, for example, franchis-

" ing agreements and exclusive distributorships notwithstanding that they do not
impair efficient competition. This is an unaacceptable criterion of legality because
all contracts are inherently technical restraints of trade. Mere existence of a con-
tract ‘tending of prevent free and fair untrammeled play of market forces’ as a standard
will lead to the absurd result of negating the entire body of contract law.

_ Pure competition and an absolute lack thereof, lie at extreme points of the
competition continuum. The real world however has proved to be between these
two theoretical extremes.** Therefore, it is the degree by which competition is im-
paired, that must be determinative of whether or not a trade act or transaction is
unlawful, and public intervention in the form of competition laws must only be to

_such degree necessary to liberate the market from private trade restraints, which
.adversely impair efficient competition, to the extent of affecting public interest.

A competition legislation which conveniently declares all acts or transac-
tions tending tobe anticompetitive as in themselves unreasonable, negates its equally
urgent duty to undertake the difficult task of devising standards of efficient com-
petition, necessary to distinguish those which are sufficiently restrictive in a rel-
evant market, to be classmed as legally anticompetitive.

2. AREEDA, supra note 39, at 37.
363 MOORE, supra note 29, at 365.
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Thus, in the enactment of the legal parameters of a business competition
law the underlying consideration must be that the regulation of private business
practices, adopted by profit motivated market participants in their battle for sur-
vival to promote competition is undeniably an introduction of a public force into
an area of private activity, valuable to the actors as an aspect of their liberty and
to the country as a source of national wealth. It must likewise be recognized that
free enterprise is not to be taken as an abdication of government presence because
it is a fallacy to assume that competition will happen as a matter of course, how-
ever, it is equally compelling that legislation preserving and maintaining competi-

_tion must not to lose sight of reasonableness, in balance with the fundamental con-

stitutional guarantees of freedom cf contract, private property rights and economic
individualism.

C. The Task of Specification .
1. Restraints in Trade

Article 186 of the Revised Penal Code - Paragraph 1°% like Section 1 of
the US Sherman Act, prohibits two or more entities from pooling their economic
power to restrain trade. Unilateral action does not violate Section 1 of the Sherman
Act nor paragraph 1 of Article 186 of the Revised Penal Code, although an identi-
cal act made jointly would be illegal * Basically, a contract in restraint of trade
results from words, while illegal combinations are typically demonstrated by busi-
ness conduct. A conspiracy is usually established initially by words, which are then
followed by actions to carry-out the conspiracy plan.*®* In antitrust legislation, con-
tract, combination or n_onsplracy is a term ot art meaning joint or concerted ac-
tion ¢

The parallel of paragraph 1 of Article 186 of the Revised Penal Code with
Section 1 of the Sherman Act, ends with their similarity in statutory language. While
the American counterpart, as shown in the previous discussions on restraints of
trade in American jurisdiction, have been largely effective in apprehending the
malpractice they were enacted to address, the Philippine version, as shown by a
dearth of cases has not traveled from the statute books into the world of enforce-
ment. While the exact causes can be merely hypothesized, it can nevertheless be
observed that the provision itself is fraught with legal infirmities, as identified and
evaluated accordingly in the succeeding discussions.

¢ Act 3815 (1930), The Revised Penal Code of the Philippines, art 186, as amended by RA 1956 (1957).
Monopolies and combinations in restraint of trade. The penalty of prision correccional in its mini-
mum period of a fine ranging from two hundred to six thousand pesos, or both, shall be imposed
upon: 1. Any person who shall enter into any contract or agreement or shall take part in any con-
spiracy or combination in the form of a trust or otherwise, in restraint of trade or commerce or to
prevent by artificial means free competition in the market;

%S BLACKBURN et al, supra note 98, at 562.
% MOORE et al, supra note 29, at 350.

"% Brackeur« et al, supra noté 98, at 562.
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a. The Dilemma of Language Arising from Location

Aviolation of the Section 1is declared a felony, in the Sherman Act. It jg
probably this denomination that led the Philippine law makers to include the pro-
hibition against monopolies and combinations in restraint of trade in the Revised
Penal Code, because violations thereof are felonies in the Philippine jurisdiction,
Seemingly, it was not however taken into consideration or was overlooked that the
principles applicable to felonies in Philippine civil law jurisdiction are vastly dif-
ferent from the common law jurisdiction of American penal law.

Being an almost identical copy, the language of paragraph 1 of Article 186
of the Revised Penal Code is as ostensibly plain and unambiguous as Section 1 of
the Sherman Aci. Accordingly, it is axiomatic that there is no need for judicial con-
struction because where the law speaks in a clear and unequivocal language, there
is no room for interpretation, only application.*® Difficulty arises however, because
a contract inherently restrains the conduct of contracting parties, to the extent agreed
upon therein. This predicament, observed by the United States Supreme Court,
was succinctly stated in this wise:

One problem presented by the language of Section 1 of

the Sherman Act is that it cannot mean what it says. The statute

says that ‘every’ contract that restrains trade is unlawful. But. . .

restraint is the very essence of every contract; read literally Section 1

would outlaw the entire body of contract law. Yet it is that body of law

that establishes the enforceability of commercial agreements and

enables competitive markets - indeed, a competitive economy to

function effectively.®® (emphasis supplied)

In 1911, American jurists have avoided the absurdity by adopting the com-
mon iaw principle of the rule of reason.*”® Thus, only contracts or combinations in
restraint of trade, which were deemed to unreasonably affect or impair competition
were invalidated. A forthright statutory application of the provision was not how-
ever abandoned. Under the principle of per se illegality, there are few acts which
have been judicially ruled as unreasonable in themselves and therefore illegal with-
out need to consider their effects on competition. Integrated with the statutory pro-
vision, these common law principles became the bases for the definition of the
concerted activities are contemplated by the plain language of Section 1 of the
Sherman Act. The approach allowed the provision to be enforced judiciously de-
spite its unequivocal language.

When the United States Congress was given a chance to amend such lan-
guage, both houses were in accord, when they concluded that the better course
would be generality, because ‘there were too many unfair practices to define and

after writing twenty of them into the law, it would be quite possible to invent -

% "Cebu Portland Cemeént Company v. Municipality of Naga, 24 SCRA 108 (1968).
* . National Society -of -Professional Engineers v. United States, 435 U.S. 679 (1979).

' ¥ Standard Oil, supra note 94.
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others and if Congress were to adopt the method of definition, it would undertake
an endless task, given the fact that there is no limit to human inventiveness in this
field’.*”* It left the task of reducing the plain language and defining the specific acts
to the administrative enforcers, with the safeguard of judicial review.

i, CONSTRUING ‘RESTRAINTS OF TRADE’

Philippine jurisprudence has also adopted the common law principle that
restraints of trade to be against public policy must be unreasonable. But they were

_done in the context of civil not penal laws. In Lambert v. Fox,*” an agreement be-

tween plaintiff and defendant, mutually and reciprocally not to sell, transfer, or
otherwise dispose of any part of their present holdings, untii after one year from
the date of agreement, was held as valid because it had a beneficial purpose, and
resulted in the protection of the corporation as well as of the individual parties to
the contract, and is reasonable as to the length of time of the suspension.

In Ferrazini v. Gsell,*” the Philippine Supreme Court held that a stipulation
that plaintiff should not enter into any enterprise in the Philippines, except upon
written permission of defendant, during the period of employment and for a term
of five years after its termination, without regard to the cause of such termination
was clearly an undue and unreasonable restraint and void being against public
policy. Other cases interpreting stipuiations whereby the employee agrees to re-
frain for a given length of time after the expiration of the term of his employment
from engaging in a business competitive with that of his employer as not necessar-
ily void, as being in restraint of trade, if the restraints are no greater than that which
is necessary to a afford a reasonable protection to the employer.*

Filipinas Compania de Seguros v. Mandanas,™ involved an action to declare
the legality of Article 22 of the constitution of the Philippine Rating Bureau, on the
ground that it constitutes an illegal or undue restraint of trade. The Court applied
the rule of reason and found that neither the purpose or the means availed of to
achieve its objectives or the consequences of the accomplishment thereof was to
eliminate competition, but to promote ethical practices amnong non-life insurance
companies, although incidentally, it may discharge, and hence, eliminate unfair
competition, through underrating, which in itself, is eventually injuricus to the
public. . .

The dicta in these civil cases however, cannot provide a solution to the
statutory predicament of Philippine criminal provisions of restraint of trade. Being
situated in the Revised Penal Code, the courts may not legally resort to the adop-
tion of the rule of reason in the interpretation of Article 186 because such common

' Sperry, supra note 273 .

2 26 Phil 588 (1914).

34 Phil 697 (1916).

% Ollendorf v. Abrahamsom, 38 Phil 585 (1918); G. Martini, Limited v. Glaiserman, 39 Phil 120 (1918).

517 SCRA 391 (1966).
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law principle cannot have application in the penal code. It is fundamental that the
body of principles, usages and rules of action, which do not rest for their authority
upon any express and positive declaration of the will of the legislature are not rec-
ognized with respect to felonies in Philippine civil law jurisdiction.”® Otherwise,
despite the expressed categorical will of the legislature as found in Article 186, it
will be the court decisions which will be the final source of criminal law.

Moreover, because Article 186 is found in the Revised Penal Code, it is
within the duty of the courts to respect and apply the law as it is found in the
statute books, regardless of their opinions about the wisdom and morality of the
laws and the manner which their judgments are executed and implemented.?”” The
judicial recourse being, in cases where a strict enforcement would result in an im-
position of a clearly excessive penalty, in relation to the degree of malice and
injury caused, it may submit to the President, through the Justice Department,
such statement as it may deem proper in the circumstances, without suspending
the sentence.” If the judiciary is to be consistent with these principles, their task is
merely apply the categorical language of paragraph 1 of Article 186. Consequently,
avenues towards a judicial solution of the predicament of statutory interpretation
_ arising from the location of Article 186 in the Revised Penal Code, are foreclosed.
As a result, Philippine courts cannot temper the unequivocal and categorical lan-
guage of the proscription of every contract in restraint of trade and must hold crimi-
nally liable all persons who enter such agreements.

ii. THE QUALIFYING CLAUSE

Arguably, a solution may be found in the provision itself. The Philippine
version employs a qualifying phrase, ‘or to prevent by artificial means free competition
in the inarket’, not found in the Sherman Act. Liberally read, itis an. expression of
the rule of reason. However, a closer look at the phrase will show that it does not
detract from the unequivocal language nor the sweeping scope of the paragraph 1
for the following reasons: (a) it is likewise general tenor, it does not prescribe a
standard to measure the degree a contract should ‘prevent free competition” to be
legal or iliegal; (b) it uses the term “artificial’, which by necessary implication al-
lows the prevention of free competition by natural means, but in the domain of
man-made contracts and agreements, it is doubtful whether there is such a de-
nomination; and (c) it is in the alternative and thus cannot be said to constitute an

additional requisite, for the general proscription of contracts, combinations or con- .

spiracies in restraint of trade.

% REYes, THE Revisep PENAL Cops - CRIMINAL Law, Book ONE, 1993 Phil., art. 2. [hereinafter Reves - 1].
37 ‘People v. Olaes, 105 Phil 502 (1959). a

» 3% . Act 3815 (1930), Revised Penal Code of the Philippines, art. 5. Duty of the court in connection with |

acts which shouid be repressed but which are not covered by the law; and: in cases of excessive
penalties. . »
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iii. INTERSTATUTE RECOURSE

An intraprovision solution not availing, more recent special laws will be
" investigated in the hope of finding an interstatute remedy. It is axiomatic that a
general law and special law on the same subject are statutes in pari materia and
* should accordingly, be read together.”” The Philippine legal system is not bereft of
providing the term ‘restraint in trade’ with a semblance of a statutory standard in
the context of competition regulation. Republic Act 7581, makes it unlawful for a
person habitually engaged in production, manufacture, importation, storage, trans-
port, distribution, sale or other methods of disposition of goods o engage in the
acts of price manipulation of any basic or prime commodity or to engage in a car-
tel. A cartel is defined therein as any combination of or agreement between two or
more persons likewise engaged in such activities of any basic commodity designed
to artificially and unreasonably increase or manipulate its price. It is also provided
that whenever two or more persons or business enterprises competing for the same
market and dealing in the same basic necessity or prime commodity, perform uni-
form or complementary acts among themselves which tend to bring about artificial
and unreasonable increase in the price of any basic commodity or when they si-
multaneously and unreasonably increase prices on their competing products,
thereby lessening competition, they shall be prima facie deemed as engaging in a
cartel ® -

The acts defined are antitrust in character and within the meaning of re-
straints of irade or where they are done with intent to monopolize, they are
within the ambit of conspiracies to monopolize.® Republic Act 7581 is a consumer
protection law, accordingly it regulates competitive conduct as they may impinge
upon consumers. Its proscription of cartels or conscious parallelism is conditioned
upon an unreasonable increase in price. The predicate of effect indicates an unset-
tling tendency to equate the need for regulaticn of competition, with the reason-
ableness of the results. Otherwise stated, if the price is reasonable, the manipula-
tion is not unlawful. However, competition regulation is focused towards the con-
duct, regardless of effect. It is the power to control the marketand to fix arbi-
trary and unreasonable prices that is sought to be controlled by a competition
statute because by eliminating competition, the fixers can dictate the ‘reasonable
price today, which however may through economic and business changes become the unrea-
sonable price tomorrow’ 3

*® Manila Railroad v. Rafferty, 40 Phil 224 (1919).

* R.A. 7581 (1992), An Act Providing Protection to Consumers by Stabilizing the Prices of Basic Ne-

. cessities and Prime Commodities and by Prescribing Measures Against Uncue Price Increases Dur- )
ing Emergency Situations and Like Occasions, Otherwise Referred to as The Price Act, Repealing
RA 4164, PD 1674, LOI 1305, LOI 1342, LOI 1359., sec 2 & sec 5(3).

*! See Ch. 11, § B2 - iii of the work.
*2 Trenton Potteries; supra note 104.
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b. The Nead to Define Commercial Activity Affected

The difficulty of statutory interpretation as experienced by American ju-
rists is more severe in the Philippine jurisdiction. Section 1 of Sherman Act com-
pared to Article 186 of the Revised Penal Code has limited application. The former
applies only to interstate commerce and excludes intrastate transactions, leaving it
tostatelaws to regulate them as may be necessary. The Philippine version however
is all inclusive, providing for no specification as to the kind of commercial transac-
tions affected. As presently expressed, even balut and fish ball vendors who either
consciously follow each other’s prices or agree to divide markets by selling only at
designated street corners for the purpose of avoiding competing with one another
are in violation of the law and may be found criminally liable.

On the other hand, paragraph 3 of Article 186 seemingly is in the positive
direction of specificity.*® It attaches criminal liability only to persons engaged in
acts or transactions which involves a product imported from a foreign country:. It
was patterned after the Section 73 of Wilson Tariff Act, which declares every com-
bination, conspiracy, trust, agreement or contract to be contrary to public policy,
illegal and void when made by two or more persons, either of whom is engaged in
importing articles into the United States, when such is intended to operate in re-
straint of trade or to increase the market price of such article.’® Article 186 has
expanded the provision to include producers, or processors of any merchandise or
object of commerce from any foreign country, in addition to importers and manu-
facturers of imported materials. Thus, when the act or transaction involves an prod-
uct imported from a foreign country, theoretically paragraph 3 applies. Otherwise,

- paragraph 1 is the applicable law when the unlawful contract. trust, agreement is
entered into by parties engaged in purely domestic commerce. )

Because Section 1 of the Sherman Act specifically applies only to interstate
commerce, it necessitated the application of Section 73 of the Wilson Tariff Act, in
importaticn transactions. It has been clarified however, that notwithstanding the
broad scope of its language, Section 73 of the Wilson Tariff Act, has not been more
comprehensive in scope than the Sherman Act, and serves only to specify the latter’s
application, as it relates to foreign commerce.* Paragraph 1 of the Revised Penal
Code, however does not distinguish between purely domestic transactions or

*3 Act 3815(1930), The Revised Penal Code of the Philippines, art. 186 (3). Any person who, being a
manufacturer, producer, or processor of any merchandise or object of coinmerce or an importer of
any merchandise or object of commerce from any foreign country, either as principal or agent, whole-
saler or retailer, shall combine, conspire or agree in any manner with any person likewise engaged
in the manufacture, production, processing, assembling or importation of such merchandise or ob-
ject of commerce or with any other persons not so similarly engaged for the purpose of making
transactions prejudicial to lawful commerce, or of increasing the market price in any part of t