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[. INTRODUCTION

Act No. 3815, otherwise known as the Revised Penal Code (RPC),’
continues to be at the center of Philippine Criminal Law despite the lapse of
more than 81 years since its passage in 1932.> The RPC’s longevity as a
masterpiece of criminal legislation is due in part to its being such an
extensive compilation of penal laws, and in part to its being a distillation of
the Philippine experiences under the Spanish and American regimes.3 That is
not to say, however, that the RPC remained as it was, unchanged since its
date of effectivity. The different repositories of legislative power throughout
our country’s history did their part in introducing changest aimed at
improving and updating specific provisions of the RPC. For the most part,
however, the RPC has endured and continued to serve its purpose of
providing the State with a means to ensure justice, peace, and order in the
nation.

I. An Act Revising the Penal Code and Other Penal Laws [REVISED PENAL
CODE], Act No. 3815 (1932).

2. Id. art. 1.

3. Lurs B. REYES, THE REVISED PENAL CODE: CRIMINAL LAW BOOK ONE 1
(18th ed. 2012) [hereinafter REYES, BOOK ONE].

4. See An Act Instituting the Comprehensive Dangerous Drugs Act of 2002,
Repealing Republic Act No. 6425, Otherwise Known as the Dangerous Drugs
Act of 1972, as Amended, Providing Funds Therefor, and for Other Purposes
[Comprehensive Dangerous Drugs Act of 2002], Republic Act No. 9165 (2002)
& Prescribing Stiffer Penalties on Illegal Gambling, Presidential Decree No.
1602, as Amended (1978).
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Efforts to overhaul, revise, and update the RPC have been revived
recently, with the Department of Justice (DOJ) constituting a Criminal
Code Committee on April 2012 to review the RPC and to come up with a
Philippine Code of Crimes under the assumption that the RPC was already
“antiquated,”s and with the objective of developing a “simple, organic, and
a truly Filipino™® criminal code.” The Criminal Code Committee has
completed its revisions insofar as Book I of the RPC is concerned.® The
body of work has recently been sponsored as House Bill No. 2300 by the
current Chairman of the Committee on Justice of the House of
Representatives.” The Criminal Code Committee is still continuing its work
as regards Book II of the RPC, and is expected to finish its revision of Book
II by the end of the year, for sponsorship and consolidation with House Bill
No. 2300 in the House of Representatives.' The Chairman of the House
Committee on Justice is hopeful that the proposed Philippine Code of
Crimes will be passed by 2015."

While the legislative process for the replacement of the RPC is
underway, it is concededly far from completion. Until such time that the
proposed legislation on the Philippine Code of Crimes is finally approved
and enacted into law, the RPC governs. In the meantime, Congress
continues to pass statutes that affect the provisions of the RPC.

This Article discusses three of the more recent laws that have amended
and introduced changes to the RPC: (1) Republic Act (R.A.) No. 10158,
which decriminalized vagrancy as a felony under Article 202 of the RPC;'?
(2) R.A. No. 10591, which provides for a comprehensive law on firearms

5. Mark D. Meruenas, DOJ committee completes first phase of penal code
revision, available at http://www.gmanetwork.com/news/story/283279/
news/nation/doj-committee-completes-first-phase-of-penal-code-revision
(last accessed Sep. 12, 2013).

6. Id
7. Id.
Id.

9. Kathrina Alvarez, Repeal of 81 year-old Revised Penal Code sought, available at
http://www.sunstar.com.ph/breaking-news/2013/08/13/repeal-81-year-
old-revised-penal-code-sought-297576 (last accessed Sep. 12, 2013).

ro. Id.

11. Patricia Denise Chiu, House to repeal ‘outdated’ Revised Penal Code, available
at http://www.gmanetwork.com/news/story/321837/news/nation/house-
to-repeal-outdated-revised-penal-code (last accessed Sep. 12, 2013).

12. An Act Decriminalizing Vagrancy, Amending for This Purpose Article 202 of
Act No. 3815, as Amended, Otherwise Known as the Revised Penal Code,
Republic Act No. 10158 (2012).
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and ammunition;™ and (3) R.A. No. 10592, which directly amended
Articles 29, 94, 97, 98, and 99 of the RPC.™

II. REPUBLIC ACT NO. 10158: AN ACT DECRIMINALIZING VAGRANCY,
AMENDING FOR THIS PURPOSE ARTICLE 202 OF ACT NO. 3815, AS
AMENDED, OTHERWISE KNOWN AS THE RPC

R.A. No. 10158 amended Article 202" of the RPC by decriminalizing

vagrancy as a felony.™ The amendment dropped the definition of vagrants,

13. An Act Providing for a Comprehensive Law on Firearms and Ammunition and
Providing Penalties for Violations Thereof [Comprehensive Firearms and
Ammunition Regulation Act], Republic Act No. 10591 (2012).

14. An Act Amending Articles 29, 94, 97, 98, and 99 of Act No. 3815, as Amended,
Otherwise Known as the Revised Penal Code, Republic Act No. 10592 (2012).

15. REVISED PENAL CODE, art. 202. This Article provides —

Article 202. Vagrants and prostitutes; Penalty. — The following are
vagrants:

(1) Any person having no apparent means of subsistence, who has the
physical ability to work and who neglects to apply himself or
herself to some lawful calling;

(2) Any person found loitering about public or semi-public buildings
or places or trampling or wandering about the country or the
streets without visible means of support;

(3) Any idle or dissolute person who ledges in houses of ill fame;
ruffians or pimps and those who habitually associate with
prostitutes;

(4) Any person who, not being included in the provisions of other
articles of this Code, shall be found loitering in any inhabited or
uninhabited place belonging to another without any lawful or
justifiable purpose; [and]

(s) Prostitutes.

For the purposes of this [A]rticle, women who, for money or profit,
habitually indulge in sexual intercourse or lascivious conduct, are
deemed to be prostitutes.

Any person found guilty of any of the offenses covered by this Article
shall be punished by arresto menor or a fine not exceeding [B200.00],
and in case of recidivism, by arresto mayor in its medium period to
prision correccional in its minimum period or a fine ranging from
[B200.00] to [B2,000.00], or both, in the discretion of the court.

Id.
16. R.A. No. 10158, § 1. This Section provides —

Section 1. Article 202 of the [RPC] is hereby amended to read as
follows:
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but retained the definition of prostitutes and the penalty for engaging in
p p gaging
prostitution.'”

A. Legislative History of R.A. No. 10158

R.A. No. 10158, which is a consolidation of Senate Bill No. 2726" and
House Bill No. 4936, was finally passed by the Senate and the House of
Representatives on 14 March 2011 and 30 January 2012, respectively.°

House Bill No. 4936 was co-authored by the Honorable Representatives
Victorino Dennis M. Socrates, Linabelle Ruth R. Villarica, Marlyn L.
Primicias-Agabas, and Angelo B. Palmones. It was approved by the House of
Representatives on the third reading on 13 December 2011 without
opposition, and was transmitted to the Senate on 15 December 2011.>"

Senate Bill No. 2726 was submitted jointly by the Senate Committees
on Justice and Human Rights and Constitutional Amendments, Revision of
Codes and Laws,?? after a thorough consideration of the following: Senate
Bill No. 915,% introduced by the Honorable Senator Jinggoy P. Ejercito-

Article 202. Prostitutes; Penalty. — For the purposes of this Article,
women who, for money or profit, habitually indulge in sexual
intercourse or lascivious conduct are deemed to be prostitutes.

Any person found guilty of any of the offenses covered by this article
shall be punished by arresto menor or a fine not exceeding [£200.00],
and in case of recidivism, by arresto mayorin its medium period
to prision correccional in its minimum period or a fine ranging from
[B200.00] to [B2,000.00], or both, in the discretion of the court.
Id.
17. Id.

18. An Act Decriminalizing Vagrancy Amending for This Purpose Article 202 of
Act No. 3815, as Amended, Otherwise Known as the Revised Penal Code, S.B.
No. 2726, 15th Cong., 1st Reg. Sess. (2011).

19. An Act Decriminalizing Vagrancy Amending for This Purpose Article 202 of
Act No. 3815, As Amended, Otherwise Known as the Revised Penal Code,
H.B. No. 4936, 15th Cong., 2dReg. Sess. (2011).

20. R.A. No. 10158.
21. H.B. No. 4936.

22. Committees on Justice and Human Rights and Constitutional Amendments,
Revision of Codes and Laws, S. Rep. No. 19, 15th Cong., 1st Reg. Sess.
(20171).

23. An Act Decriminalizing Certain Acts of Vagrancy Amending for the Purpose
Article 202 of Act No. 315, as Amended, Otherwise Known as the Revised
Penal Code, S.B. No. 915, 15th Cong., 1st Reg. Sess. (2010).
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Estrada, Senate Bill No. 142324 introduced by the Honorable Senator Loren
B. Legarda, and Senate Bill No. 236735 introduced by the Honorable Senator
Francis G. Escudero.

On 27 March 2012, His Excellency President Benigno S. Aquino III
signed R.A. No. 10158 into law.?

B. Jurisprudence on Vagrancy

Act No. 519,%7 the first statute punishing vagrancy, “was modeled after
American vagrancy statutes and passed by the Philippine Commission in
1902.”2 The Penal Code of Spain of 1870, which was in force in this
country up to 31 December 1931, had no provision on vagrancy.3® While
the law on vagrancy is historically an Anglo-American concept of crime
prevention, the Philippine Legislature included it as a permanent feature of
the RPC in Article 202.3' Aside from the RPC, vagrancy has also been
separately defined and distinctly punished under ordinances enacted by local
government units (LGUs) pursuant to the provisions of the Local
Government Code,3? as well as in their respective charters.33

24. An Act Decriminalizing Certain Acts of Vagrancy Amending for This Purpose.
Article 202 of Act No. 3815, as Amended, Otherwise Known as the Revised
Penal Code, S.B. No. 1423, 15th Cong., 1st Reg. Sess. (2010).

25. An Act Decriminalizing Vagrancy Amending for This Purpose Article 202 of
Republic Act No. 3815, as Amended, Otherwise Known as the Revised Penal
Code, S.B. No. 2367, 15th Cong., 1st Reg. Sess. (2010).

26. R.A. No. 10158.

27. An Act Defining Vagrancy and Providing for Punishment Therefor, Act No.
519 (1902).

28. People v. Siton, 600 SCRA 476, 486 (2009).

29. CODIGO PENAL [C.P.] (Spain).

30. Siton, 600 SCRA at 486.

31. Id

32. See, e.g., An Act Providing for a Local Government Code of 1991 [LOCAL
GOVERNMENT CODE OF 1991], Republic Act No. 7160, §§ 447 (a) (1) (v), 458
(@) (1) (v), & 468 (a) (1) (v) (19971).

33. See, e.g., An Act Converting the Municipality of Guihulngan in the Province of
Negros Oriental into a Component City to be Known as the City of
Guihulngan [Charter of the City of Guihulngan], Republic Act No. 9409, § 11
(e) (1) (v) (2007); An Act Converting the Municipality of Bacoor in the
Province of Cavite into a Component City to be Known as the City of Bacoor
[Charter of the City of Bacoor|, Republic Act No. 10160, § 11 (2) (1) (V)
(2012); An Act Converting the Municipality of Imus in the Province of Cavite
into a Component City to be Known as the City Of Imus [Charter of the City
of Imus], Republic Act No. 10161, § 11 (2) (1) (v) (2012); An Act Converting
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The earliest cases on vagrancy decided by the Court appear to be United
States v. Choa Chi Co3 and United States v. Gandole35 which were
prosecutions based on vagrancy as defined and punished by Act No. §19.3¢
In both cases, however, the Court acquitted the accused because the
evidence was not sufficient to sustain a conviction.3” When the evidence
failed to show that the accused is without known trade or occupation, or
that he is a person of depraved or dissolute habits, or that he frequents or
lives in houses of prostitution, he cannot be convicted of vagrancy under the
provisions of Act No. $19 nor be made to suffer the penalty imposed upon
vagrants.3

The first substantive discussion on vagrancy appears in the 1912 case of
United States v. Molina,’® where the Court upheld the conviction of the

the Municipality of Cabuyao in the Province of Laguna into a Component City
to be Known as the City of Cabuyao [Charter of the City of Cabuyao],
Republic Act No. 10163, § 11 (2) (1) (v) (2012); & An Act Converting the
Municipality of Mabalacat in the Province of Pampanga into a Component City
to be Known as Mabalacat City [Charter of Mabalacat City], Republic Act No.
10164, § 11 (a) (1) (V) (2012).

34. United States v. Choa Chi Co, 3 Phil. 678 (1904).

35. United States v. Gandole, 6 Phil. 253 (1906).

36. Act No. 519, § 1. This Section provides —

Section 1. Every person having no apparent means of subsistence, who
has the physical ability to work, and who neglects to apply himself or
herself to some lawful calling; every person found loitering about
saloons or dramshops or gambling houses, or tramping or straying
through the country without visible means of support; every person
known to be a pickpocket, thief, burglar, [or]| ladron either by his own
confession or by his having been convicted of either of said offenses,
and having no visible or lawful means of support when found loitering
about any gambling house, cockpit, or in any outlying barrio of a
pueblo; every idle or dissolute person or associate of known thieves or
ladrones who wanders about the country at unusual hours of the night;
every idle person who lodges in any barn, shed, outhouse, vessel, or
place other than such as is kept for lodging purposes, without the
permission of the owner or person entitled to the possession thereof;
every lewd or dissolute person who lives in and about houses of ill
fame; every common prostitute and common drunkard, is a vagrant,
and upon conviction shall be punished by a fine of not exceeding
[$100.00], or by imprisonment not exceeding [one] year and [one] day,
or both, in the discretion of the court.

Id.
37. Choa Chi Co, 3 Phil. at 681 & Gandole, 6 Phil. at 253.
38. Id.

39. United States v. Molina, 23 Phil. 471 (1912).
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accused for the crime of vagrancy, stating that the said offense “consists in
general [worthlessness|; that is to say, in being idle, and, though able to work
refusing to do so, and living without labor, or on the charity of others.”4° In
United States v. Hart,*' the Court observed that the offense of vagrancy is
“the Anglo-Saxon method of dealing with the habitually idle and harmful
parasites society.”#* In acquitting the accused, the Court held that the
absence of visible means of support or a lawful calling is necessary for a
conviction under the pertinent provisions of Act No. §19.4 In People v.
Mirabien,** however, the Court clarified that the keeper of a house of
prostitution may be punished under Act No. 519, and that “[w]ant of visible
means of support is not made an ingredient of this part of the Vagrancy
Law.”45

In United States v. Giner Cruz4® and People v. Barabasa,*” the Supreme
Court upheld the convictions of the accused under Section 822 of the
Revised Ordinances of Manila, which ordinance included within its
definition of vagrants, a person who “acts as pimp or procurer”# as well as
those who “habitually and idly loiter about, or wander abroad, visiting or
staying about hotels, cafés, drinking saloons, houses of ill repute, gambling
houses, railroad depots, wharves, public waiting rooms[,] and parks.”# The
Court further clarified that under the ordinance, the lack of a visible means
of support is not an essential element in those kinds of vagrancy and,
therefore, there was no necessity of establishing it.5°

The law on vagrancy has since been used by law enforcement officers to
effect warrantless arrests upon persons suspected of committing other crimes
for purposes of bringing them into police custody.s! Far worse was the

40. Id. at 473 (citing Gavin v. The State, 96 Miss. 377, 498 (1909) (U.S.)) (emphasis
supplied).

41. United States v. Hart, 26 Phil. 149 (1913).

42. Id. at 154.

43. Id.

44. People v. Mirabien, so Phil. 499 (1927).

45. Id. at s00.

46. United States v. Giner Cruz, 38 Phil. 677 (1918).

47. People v. Barabasa, 64 Phil. 399 (1937).

48. Giner Cruz, 38 Phil. at 678.

49. Barabasa, 64 Phil. at 4071.

so. Id.

51. See Duque v. Vinarao, 63 SCRA 206 (1975); De la Plata v. Escarcha, 78 SCRA
208 (1977); People v. Pilones, 84 SCRA 167 (1978); Gamboa v. Cruz, 162
SCRA 642 (1988); People v. Carugal, 341 SCRA 319 (2000); & People v.
Talavera, 416 SCRA 355 (2003).
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situation in the case of People v. Talavera,’* wherein the police arrested 30
individuals for vagrancy.s3 At the police station, the accused tried to extort
money from each of the detainees, and even succeeded in raping one of
them, in exchange for being released from police custody.5+

The 2009 case of People v. SitonS is perhaps the most celebrated
Philippine case involving vagrancy. There, the Municipal Trial Court denied
the separate motions filed by the accused.s® These motions sought to quash
the Informations charging them with vagrancy under the second paragraph
of Article 202 of the RPC based on unconstitutionality.57 Aggrieved, the
accused directly challenged the constitutionality of the anti-vagrancy law by
filing a petition for certiorari with the Regional Trial Court.’® They claimed
“that the definition of the crime of vagrancy under Article 202 (2), apart
from being vague, results as well in an arbitrary identification of violators,
since the definition of the crime includes in its coverage persons who are
otherwise performing ordinary peaceful acts.”s? They “likewise claimed that
Article 202 (2) violated the equal protection clause under the Constitution
because it discriminates against the poor and unemployed, thus permitting an
arbitrary and unreasonable classification.”® The Regional Trial Court
declared Article 202 (2) of the RPC unconstitutional, citing Papachristou v.
City of Jacksonville," wherein a statute penalizing vagrancy was voided by the
United States Supreme Court for being vague, both in the sense that it
“failled] to give a person of ordinary intelligence fair notice that his
contemplated conduct is forbidden by the statute,”®® and because it
“encourage[d] arbitrary and erratic arrests and convictions.”% The Regional
Trial Court further declared that

[t]he U.S. Supreme Court’s justifications for striking down the Jacksonville
Vagrancy Ordinance are equally applicable to paragraph 2 of Article 202 of
the [RPC].

s2. Talavera, 416 SCRA at 355.

53, Id. at 358.

s4. Id. at 356-57.

55. Siton, 600 SCRA at 476.

56. Id. at 481.

$7. Id. at 480.

58. Id. at 482.

59. Id.

60. Id.

61. Papachristou v. City of Jacksonville, 405 U.S. 156 (1972).
62. Id. at 162 (citing United States v. Harriss, 347 U.S. 612, 617 (1954)).

63. Id. (citing Thornhill v. Alabama, 310 U.S. 88 (1940) & Herndon v. Lowry, 301
U.S. 242 (1937)).
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Indeed, to authorize a police officer to arrest a person for being ‘found
loitering about public or semi-public buildings or places or tramping or
wandering about the country or the streets without visible means of
support’ offers too wide a latitude for arbitrary determinations as to who
should be arrested and who should not.

Loitering about and wandering have become national pastimes particularly
in these times of recession when there are many who are ‘without visible
means of support’ not by reason of choice[,] but by force of circumstance as
borne out by the high unemployment rate in the entire country.

To authorize law enforcement authorities to arrest someone for nearly no
other reason than the fact that he cannot find gainful employment would
indeed be adding insult to injury.

The application of the Anti-Vagrancy Law, crafted in the 1930s, to our
situation at present runs afoul of the equal protection clause of the
[Clonstitution as it offers no reasonable classification between those
covered by the law and those who are not.

Class legislation is such legislation which denies rights to one which are
accorded to others, or inflicts upon one individual a more severe penalty
than is imposed upon another in like case offending.

Applying this to the case at bar, since the definition of [v]agrancy under
Article 202 of the [RPC] offers no guidelines or any other reasonable
indicators to differentiate those who have no visible means of support by
force of circumstance and those who choose to loiter about and bum
around, who are the proper subjects of vagrancy legislation, it cannot pass a
judicial scrutiny of its constitutionality.%4

The State elevated the matter to the Supreme Court on petition for
review.% The Court, speaking through the Honorable Justice Consuelo M.
Ynares-Santiago, overturned the Regional Trial Court and upheld the
constitutionality of Section 202 of the RPC, to wit —

Since the [RPC] took effect in 1932, no challenge has ever been made
upon the constitutionality of Article 202 except now. Instead, throughout
the years, we have witnessed the streets and parks become dangerous and
unsafe, a haven for beggars, harassing ‘watch-your-car’ boys, petty thieves
and robbers, pickpockets, swindlers, gangs, prostitutes, and individuals
performing acts that go beyond decency and morality, if not basic
humanity. The streets and parks have become the training ground for petty
offenders who graduate into hardened and battle-scarred criminals.
Everyday, the news is rife with reports of innocent and hardworking people
being robbed, swindled, harassed[,] or mauled — if not killed — by the
scourge of the streets. Blue collar workers are robbed straight from

64. Sifon, 600 SCRA at 483-84.
65. Id. at 484.
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withdrawing hard-earned money from the ATMs (automated teller
machines); students are held up for having to use and thus exhibit publicly
their mobile phones; frail and helpless men are mauled by thrill-seeking
gangs; innocent passers-by are stabbed to death by rowdy drunken men
walking the streets; fair-looking or pretty women are stalked and harassed,
if not abducted, raped[,] and then killed; robbers, thieves, pickpockets[,]
and snatchers case streets and parks for possible victims; the old are
swindled of their life savings by conniving street[-]smart bilkers and con
artists on the prowl; beggars endlessly pester and panhandle pedestrians and
commuters, posing a health threat and putting law-abiding drivers and
citizens at risk of running them over. All these happen on the streets and in
public places, day or night.

The streets must be protected. Our people should never dread having to
ply them each day, or else we can never say that we have performed our
task to our brothers and sisters. We must rid the streets of the scourge of
humanity, and restore order, peace, civility, decency[,] and morality in
them.

This is exactly why we have public order laws, to which Article 202 (2)
belongs. These laws were crafted to maintain minimum standards of
decency, morality[,] and civility in human society. These laws may be
traced all the way back to ancient times, and today, they have also come to
be associated with the struggle to improve the citizens’ quality of life,
which is guaranteed by our Constitution. Civilly, they are covered by the
‘abuse of rights’ doctrine embodied in the preliminary articles of the Civil
Code concerning Human Relations, to the end, in part, that any person
who [willfully] causes loss or injury to another in a manner that is contrary
to morals, good customs[,] or public policy shall compensate the latter for
the damage. This [P]Jrovision is, together with the succeeding articles on
human relations, intended to embody certain basic principles ‘that are to be
observed for the rightful relationship between human beings and for the
stability of the social order.’

Criminally, public order laws encompass a whole range of acts — from
public indecencies and immoralities, to public nuisances, to disorderly
conduct. The acts punished are made illegal by their offensiveness to
society’s basic sensibilities and their adverse effect on the quality of life of
the people of society. For example, the issuance or making of a bouncing
check is deemed a public nuisance, a crime against public order that must
be abated. As a matter of public policy, the failure to turn over the
proceeds of the sale of the goods covered by a trust receipt or to return said
goods, if not sold, is a public nuisance to be abated by the imposition of
penal sanctions. Thus, public nuisances must be abated because they have
the effect of interfering with the comfortable enjoyment of life or property
by members of a community.

Article 202 (2) does not violate the equal protection clause; neither does it
discriminate against the poor and the unemployed. Offenders of public
order laws are punished not for their status, as for being poor or
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unemployed, but for conducting themselves under such circumstances as to
endanger the public peace or cause alarm and apprehension in the
community. Being poor or unemployed is not a license or a justification to
act indecently or to engage in immoral conduct.

Vagrancy must not be so lightly treated as to be considered constitutionally
offensive. It is a public order crime which punishes persons for conducting
themselves, at a certain place and time which orderly society finds unusual,
under such conditions that are repugnant and outrageous to the common
standards and norms of decency and morality in a just, civilized[,] and
ordered society, as would engender a justifiable concern for the safety and
well-being of members of the community.

Instead of taking an active position declaring public order laws
unconstitutional, the State should train its eye on their effective
implementation, because it is in this area that the Court perceives
difficulties. Red light districts abound, gangs work the streets in the wee
hours of the morning, dangerous robbers and thieves ply their trade in the
[train] stations, [and] drunken men terrorize law-abiding citizens late at
night and urinate on otherwise decent corners of our streets. Rugby-
snifing individuals crowd our national parks and busy intersections.
Prostitutes wait for customers by the roadside all around the metropolis,
some even venture in bars and restaurants. Drug-crazed men loiter around
dark avenues waiting to pounce on helpless citizens. Dangerous groups
wander around, casing homes and establishments for their next hit. The
streets must be made safe once more. Though a man’s house is his castle,
outside on the streets, the king is fair game.

The dangerous streets must surrender to orderly society.

Finally, we agree with the position of the State that first and foremost,
Article 202 (2) should be presumed valid and constitutional. When
confronted with a constitutional question, it is elementary that every court
must approach it with grave care and considerable caution bearing in mind
that every statute is presumed valid and every reasonable doubt should be
resolved in favor of'its constitutionality. The policy of our courts is to avoid
ruling on constitutional questions and to presume that the acts of the
political departments are valid in the absence of a clear and unmistakable
showing to the contrary. To doubt is to sustain, this presumption is based
on the doctrine of separation of powers which enjoins upon each
department a becoming respect for the acts of the other departments. The
theory is that as the joint act of Congress and the President of the
Philippines, a law has been carefully studied, crafted[,] and determined to
be in accordance with the fundamental law before it was finally enacted.

It must not be forgotten that police power is an inherent attribute of
sovereignty. It has been defined as the power vested by the Constitution in
the [L]egislature to make, ordain, and establish all manner of wholesome
and reasonable laws, statutes and ordinances, either with penalties or
without, not repugnant to the Constitution, as they shall judge to be for
the good and welfare of the commonwealth, and for the subjects of the
same. The power is plenary and its scope is vast and pervasive, reaching and
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justifying measures for public health, public safety, public morals, and the
general welfare. As an obvious police power measure, Article 202 (2) must
therefore be viewed in a constitutional light.%

C. Current State of Laws Regarding Vagrancy

In a society that values individual freedom, use of the criminal law should be
limited to situations in which injury is seriously threatened, and not simply
“to purify thoughts and perfect character.”® Respect for individual liberties
requires that the criminal law be exercised only in response to conduct, and
not merely upon a person’s status.®® This is because ordinarily, the State
cannot criminalize a person’s status or state of being.” The issue of when a
criminal statute proscribes status, as opposed to conduct can be very close.”?
Vagrancy laws have invariably been criticized for being crimes based on a
person’s status.”'

While Siton cemented the constitutionality of vagrancy under Article
202 of the RPC, it likewise served as a signal for Congress to open its eyes

66. Siton, 600 SCRA at 493-98 (citing PHIL CONST. art. II, § 9). This Section
provides —

Section 9. The State shall promote a just and dynamic social order that
will ensure the prosperity and independence of the nation and free the
people from poverty through policies that provide adequate social
services, promote full employment, a rising standard of living, and an
improved quality of life for all.

PHIL. CONST. art. II, § 9. See also An Act to Ordain and Institute the Civil
Code of the Philippines [CiviL CODE], Republic Act No. 386, art. 21 (1950);
Sea Commercial Company Inc. v. Court of Appeals, 319 SCRA 210, 222
(1999); Ruiz v. People, 475 SCRA 476, 489 (2005); Tiomico v. Court of
Appeals, 304 SCRA 216, 223 (1999) (citing Lee v. Rodil, 175 SCRA 100, 110
(1989)); Villanueva v. Querubin, 48 SCRA 345, 350 (1972); Lacson v.
Executive Secretary, 301 SCRA 298, 311 (1999); Macasiano v. National
Housing Authority, 224 SCRA 236, 244-45 (1993) (citing Garcia v. Executive
Secretary, 204 SCRA 516, 517 (1991)); & JOAQUIN G. BERNAS, S.J., THE 1987
CONSTITUTION OF THE PHILIPPINES: A COMMENTARY 676-78 (2009).

67. JOSHUA DRESSLER, UNDERSTANDING CRIMINAL LAW 93 (4th ed. 20006)
(citing U.S. v. Hollingsworth, 27 F.3d 1196, 1203 (7th Cir. 1994) (U.S.))
(emphasis supplied).

68. DRESSLER, supra note 67, at 93 (citing HERBERT L. PACKER, THE LIMITS OF
THE CRIMINAL SANCTION 74 (1968)).

69. JOHN M. SCHEB & JOHN M. SCHEB II, CRIMINAL LAW 95 (6th ed. 2012).

7o. Id.

71. Romel Bagares, The vagrancy law: Unconstitutional and often prone to abuse, PHIL.
STAR, Mar. 9, 2000, available at http://www.philstar.com/headlines/87005/

vagrancy-law-unconstitutional-and-often-prone-abuse (last accessed Sep. 12,
2013).


http://www.philstar.com/headlines/87005/%20vagrancy-law-unconstitutional-and-often-prone-abuse
http://www.philstar.com/headlines/87005/%20vagrancy-law-unconstitutional-and-often-prone-abuse
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and reconsider penalizing vagrancy as a crime in light of the realities facing
the Philippines whose poverty level remains unchanged for the past six
years.”? It may very well be argued that people should not be prosecuted for
lacking apparent means of subsistence, for failure to apply to some lawful
calling, or for lacking any visible means of support,” because these are
conditions which they have no capacity to alter or avoid,” in view of the
Philippine poverty level. To do so would be tantamount to punishing
persons for their status of being poor.”s This observation is all the more
highlighted considering that some of the physical conducts punished under
Article 202 of the RPC, i.e., loitering, trampling, or wandering, would not
be punishable when committed by persons who are above the poverty line.

One other thing which should rghtfully be considered is the
applicability of the following pronouncements in Papachristou, to wit —

A presumption that people who might walk or loaf or loiter or stroll or
frequent houses where liquor is sold, or who are supported by their wives|,]
or who look suspicious to the police are to become future criminals is too
precarious for a rule of law. The implicit presumption in these generalized
vagrancy standards [—] that crime is being nipped in the bud [—] is too
extravagant to deserve extended treatment. Of course, vagrancy statutes are
useful to the police. Of course, they are nets making easy the round[-]up of
so-called undesirables. But the rule of law implies equality and justice in its
application. Vagrancy laws of the Jacksonville type teach that the scales of
justice are so tipped that even-handed administration of the law is not
possible. The rule of law, evenly applied to minorities as well as majorities,
to the poor as well as the rich, is the great mucilage that holds society
together.7

With the amendments introduced by R.A. No. 10158, vagrancy has
been decriminalized as a felony under Article 202 of the RPC.77
Accordingly, all pending cases under said Article shall be dismissed upon the
effectivity of R.A. No. 10158.7% All persons serving sentence for violation of
Article 202 of the RPC on vagrancy shall likewise be immediately released
upon the effectivity of R.A. No. 10158, provided that they are not serving

72. National Statistical Coordination Board (NSCB), Poverty Statistics, Poverty
incidence  unchanged, as of first semester 2012, available at
http://www.nscb.gov.ph/poverty/defaultnew.asp (last accessed Sep. 12, 2013).

73. REVISED PENAL CODE, art. 202.

74. SCHEB & SCHEB II, supra note 69, at 95 (citing Robinson v. California, 370
U.S. 660, 666-67 (1962)).

75. Bagares, supra note 71.

76. Papachristou, 405 U.S. at 171.
77. R.A. No. 10158, § 1.

78. Id. § 2.
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sentence or detained for any other offense or felony.” R.A. No. 10158 also
provides for a general repealing cause under which all laws, presidential
decrees, executive orders, rules and regulations, and other issuances, or any
part thereof, inconsistent therewith are repealed, modified, or amended
accordingly.5°

D. R.A. No. 10158 Does Not Provide for the Total Decriminalization of Vagrancy

While R.A. No. 10158 is clear with regard to the legislative intent to
decriminalize vagrancy as a felony under Article 202 of the RPC, it does not
affect vagrancy as an offense defined separately and distinctly by ordinances
enacted by LGUs pursuant to the provisions of the Local Government Code.

For one thing, R.A. No. 10158 specifically amends only the provisions
of Article 202 of the RPC.8" The LGUs’ authority to enact ordinances
intended to prevent, suppress, and impose appropriate penalties for vagrancy
are contained in certain sections of the Local Government Code,’* as well as
their respective charters.®3 For another, the Court itself recognized in Giner
Cruz and Barabasa the validity of the LGUs’ authority to enact ordinances
which define and punish vagrancy as an offense separate and distinct from
the felony defined in Article 202 of the RPC.34

If total decriminalization was indeed desired by the Legislature, the issue
would lie in the method by which the Legislature sought to decriminalize
vagrancy. Instead of simply providing that vagrancy is thereby
decriminalized, the Legislature chose to simply re-enact another version of
Article 202 of the RPC by dropping the enumerated definitions of what
constituted vagrancy as a felony. Needless to state, such a method, dealing as
it did specifically with the provisions of Article 202 of the RPC, miserably
fails to decriminalize vagrancy in fofo. The law against vagrancy continues as
defined and penalized by ordinances enacted pursuant to other laws, such as
the Local Government Code and the other LGU charters.

Considering that the policy adhered to by the courts is to presume that
R.A. No. 10158 “has been carefully studied and determined to be in

79. 1d. § 3.

8o. Id. § 4.

81. Id. § 1.

82. LOCAL GOVERNMENT CODE, §§ 447 (@) (1) (v), 458 (a) (1) (v), & 468 (a) (1)
(v).

83. See, e.g., Charter of the City of Guihulngan, § 11 (¢) (1) (v); Charter of the City

of Bacoor, § 11 (a) (1) (v); Charter of the City of Imus, § 11 (a) (1) (v); Charter
of the City of Cabuyao, § 11 (a) (1) (v); & Charter of Mabalacat City, § 11 (a)

(1) (v).
84. Giner Cruz, 38 Phil. at 677-78 & Barabasa, 64 Phil. at 401-02.
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accordance with the fundamental law before it was finally enacted”®s by
both Congress and the President, it would be more prudent to conclude that
the State’s intention was merely to partially decriminalize vagrancy only as a
felony, and not to completely erase the same as a punishable act or offense in
the Philippine statute books.

Notwithstanding the passage of R.A. No. 10158, the general delegation
of authority under the Local Government Code and the different LGU
charters authorizing LGUs to enact ordinances intended to prevent, suppress,
and impose appropriate penalties for vagrancy still subsists. This must be so
because, even after the Congress and the President had approved R.A. No.
10158, several LGU charters were still enacted — all with the express
delegation of general authority to enact ordinances intended to prevent,
suppress, and impose appropriate penalties for vagrancy.*® This clearly
indicates that the Legislature only intended to decriminalize vagrancy as a
felony under Article 202 of the RPC, leaving it up to the LGUs to decide
whether or not to define and penalize vagrancy as a punishable offense
within their territory under ordinances issued pursuant to the provisions of
the Local Government Code and their respective LGU charters.

III. REPUBLIC ACT NO. 10591: AN ACT PROVIDING FOR A
COMPREHENSIVE LAW ON FIREARMS AND AMMUNITION AND
PROVIDING PENALTIES FOR VIOLATIONS THEREOF

113

R.A. No. 10591 was issued pursuant to the declared policy of the State
maintain peace and order and protect the people against violence.”7

to

Also made as a matter of State policy is the express recognition of the
“right of its qualified citizens to self-defense through, when it is the
reasonable means to repel the unlawful aggression under the circumstances,
the use of firearms.”%® The recognition of such a right as a matter of policy
in the wordings expressed by the law, however, should not be absurdly
construed to preclude or otherwise adversely affect the individual’s general
rights to defend one’s self, his or her relatives, as well as strangers. Aside from
being in accord with moral and natural law, these rights are independently
defined as justifying circumstances under Article 11 of the RPC,* under

85. Macasiano, 224 SCRA at 245 (citing Garcia, 204 SCRA at 517).

86. See, e.g., Charter of the City of Guihulngan, § 11 (¢) (1) (v); Charter of the City
of Bacoor, § 11 (a) (1) (v); Charter of the City of Imus, § 11 (a) (1) (v); Charter
of the City of Cabuyao, § 11 (a) (1) (v); & Charter of Mabalacat City, § 11 (a)

(1) (v).
87. Comprehensive Firearms and Ammunition Regulation Act, § 2.
88. Id.

89. REVISED PENAL CODE, art. 11, 1, 2, & 3.
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which there is no criminal and no crime is committed,”® because the
person’s act is considered not as a wrongful act or actus reus but as one that is
both right and lawful.9" The right expressly recognized by R.A. No. 10591 is
tied primarily to that of self~defense, and not to the use of firearms.?> R.A.
No. 10591 did not elevate the bearing of firearms in the Philippines into a
statutory right; it remains a privilege subject to regulation.

The holding in Chavez v. Romulo%3 that the right to bear arms in the
Philippines is a mere statutory privilege and not a constitutional right, still
controls.?4 Even under the provisions of R.A. No. 10591, the “possession of
firearms by citizens in the Philippines is the exception rather than the
rule.”? R.A. No. 10591 in fact seems to provide more stringent
requirements and limitations for bearing firearms than its predecessor
statutes.9®

A. Legislative History of R.A. No. 10591

R.A. No. 10591, which is a consolidation of Senate Bill No. 339797 and
House Bill No. $484,9% was finally passed by the Senate and the House of
Representatives on 4 February 2013 and § February 2013, respectively.®® It
was signed into law by President Aquino on 29 May 2013.1%°

Firearms regulation in the Philippines can be traced as far back as 1907,
with the enactment of Act No. 1780.'°" Act No. 1780 was later on repealed

90. REYES, BOOK ONE, supra note 3, at 155.

91. Id. at 154.

92. Comprehensive Firearms and Ammunition Regulation Act, § 2.

93. Chavez v. Romulo, 431 SCRA 534, 559 (2004).

94. Artillero v. Casimiro, 671 SCRA 357, 383 (2012) (citing Chavez, 431 SCRA at
559).

9s. Id.

96. See An Act to Regulate the Importation, Acquisition, Possession, Use, and
Transfer of Firearms, and to Prohibit the Possession of the Same Except in
Compliance with the Provisions of this Act, Act No. 1780 (1907).

97. An Act Providing for a Comprehensive Law on Firearms and Ammunition and
Providing Penalties for Violations Thereof, S.B. 3397, 15th Cong., 3d Reg.
Sess. (2013).

98. An Act Providing for a Comprehensive Regulation of Firearms, Light
Weapons, and Ammunition, Penalizing Violations Thereof and Repealing for
the Purpose Presidential Decree Numbered Eighteen Hundred Sixty-Six, H.B.
No. 5484, 15th Cong., 2d Reg. Sess. (2011).

99. Comprehensive Firearms and Ammunition Regulation Act.

100.1d.

101. See Act No. 1780.
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by Act No. 2711.7 Many laws related to the subject were later on
enacted.'®

The comprehensive firearms and explosives law in the Philippines,
Presidential Decree (P.D.) No. 1866,'° was promulgated in 1983 by then
President Ferdinand E. Marcos in the exercise of his emergency legislative
powers under martial law.'°5 Its statutorily expressed purpose was to
consolidate, integrate, update, revise, and codify the various laws on illegal
possession of firearms, ammunition, and explosives.'®® In reality, however,
P.D. No. 1866 was largely seen as a measure to strengthen martial law.'°7
Aside from being criticized because it imposed onerous and anachronistic
criminal penalties,’®® P.D. No. 1866 effectively stifled and discouraged

102.An Act Amending the Administrative Code [ADMINISTRATIVE CODE], Act
No. 2711 (1917).

103. See, e.g., An Act to Revise, Amend, and Codify the Internal Revenue Laws of
the Philippines [NATIONAL INTERNAL REVENUE CODE], Commonwealth Act
No. 466 (1939) & Orceo v. COMELEC, 616 SCRA 684, 700-02 (2010) (J.
Brion, concurring opinion).

104.Codifying the Laws on Illegal/Unlawful Possession, Manufacture, Dealing in,
Acquisition, or Disposition, of Firearms, Ammunition, or Explosives, or
Instruments Used in the Manufacture of Firearms, Ammunition, or Explosives,
and Imposing Stiffer Penalties for Certain Violations Thereof and for Relevant
Purposes, Presidential Decree No. 1866 (1983).

105.1d.
106. Id. whereas cl.

107.See Ronalyn V. Olea, Repressive decrees, issuances, legacies of Marcos
dictatorship, remain in force, available at http://bulatlat.com/main/2011/09/21/
repressive-decrees-issuances-legacies-of-marcos-dictatorship-remain-in-force/
(last accessed Sep. 12, 2013).

108.People v. Comadre, 431 SCRA 366, 379-80 (2004). The Case cited the
sponsorship speeches of Representatives Roilo S. Golez and Senator Defensor-
Santiago, to wit —

Representative Roilo Golez, in his sponsorship speech, laid down two
basic amendments under House Bill No. 8820, now [R.A. No.| 8294:

(1) [R]eduction of penalties for simple illegal possession of firearms or
explosives from the existing reclusion perpetua to prision correccional or
prision mayor, depending upon the type of firearm possessed; [and]

(2) [R]epeal of the incongruous provision imposing capital
punishment for the offense of illegal possession of firearms and
explosives in furtherance of or in pursuit of rebellion or
insurrection.

The same rationale was the moving force behind Senate Bill [No.]
1148 as articulated by then Senator Defensor-Santiago in her
sponsorship speech [—]


http://bulatlat.com/main/2011/09/21/%20repressive-decrees-issuances-legacies-of-marcos-dictatorship-remain-in-force/
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private individuals from dealing in and possessing firecarms and explosives
through the imposition of strict regulatory requirements and harsh criminal
penalties for violations.'®

In 1997, R.A. No. 8294 amended P.D. No. 1866."'° The amendatory
law “was a reaction to the onerous and anachronistic penalties imposed
under [P.D. No.] 1866[,] which [was in force] during the tumultuous years
of the Marcos dictatorship.”''" It was enacted “not to decriminalize illegal
possession of firearms and explosives, but to lower their penalties in order to
rationalize them into more acceptable and realistic levels.”!'?

R.A. No. 10591 represents the current gun control law in the
Philippines. It was enacted in order to

provide for a comprehensive law regulating the ownership, possession,
carrying, manufacture, dealing in[,] and importation of firearms,
ammunition, or parts thereof, in order to provide legal support to law

The issue of disproportion is conspicuous not only when we make a
comparison with the other laws, but also when we make a comparison
of the various offenses defined within the existing law itself. Under
P.D. No. 1866, the oftense of simple possession is punished with the
same penalty as that imposed for much more serious offenses such as
unlawful manufacture, sale, or disposition of firearms and ammunition.

It was only during the years of martial law — 1972 and 1983 — that
the penalty for illegal possession made a stratospheric leap. Under P.D.
No. 9 promulgated in 1972 — the first year of martial law — the

penalty suddenly became the mandatory penalty of death, if the
unlicensed fircarm was wused in the commission of crimes.
Subsequently, under P.D. No. 1866, promulgated in 1983 — during
the last few years of martial law — the penalty was set at its present
onerous level.

The lesson of history is that a democratic, constitutional, and civilian
government imposes a very low penalty for simple possession. It is only
an undemocratic martial law regime — a law unto itself — which
imposes an extremely harsh penalty for simple possession.

Id.
109. See generally P.D. No. 1866, §§ 1-7.

110.An Act Amending the Provisions of Presidential Decree No. 1866, as Amended,
Entitled “Codifying the Laws on Illegal/Unlawful Possession, Manufacture,
Dealing in, Acquisition, or Disposition of Firearms, Ammunition, or Explosives
or Instruments Used in the Manufacture of Firearms, Ammunition, or
Explosives, and Imposing Stiffer Penalties for Certain Violations Thereof, and
for Relevant Purposes,” Republic Act No. 8294 (1997).

111. Comadre, 431 SCRA at 379.

112.1d.
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enforcement agencies in their campaign against crime, stop the proliferation
of illegal firearms or weapons, and the illegal manufacture of firearms or
weapons, ammunition[,] and parts thereof.'"'3

R.A. No. 10591 dealt specifically with firearms and ammunitions.''# As
such, it eked the subject of firearms and ammunitions out of P.D. No. 1866,
as amended by R.A. No. 8294, leaving untouched those provisions relating
to explosives.!!s

B. Provisions of R.A. No. 10591 Relevant to the RPC

R.A. No. 10591 is a far cry from both P.D. No. 1866 and R.A. No. 8294 in
depth, comprehensiveness, and detail. As opposed to P.D. No. 1866 and
R.A. No. 8294 which only had five provisions relating to firearms,""% R.A.
No. 10591 is composed of 47 sections and six articles."'” The Law was
clearly meant as the all-encompassing law on gun control. Due to the sheer
number and detail of its provisions, a thorough discussion of R.A. No. 10591
in its entirety would clearly require a separate treatise altogether.

This Article focuses only upon those matters in R.A. No. 10591 that
more or less directly impact the RPC and the judicial doctrines pertinent
thereto.

C. Adoption of the Range of Penalties in the RPC to Violations of R.A. No. 10591

One interesting observation is that the penal provisions of R.A. No. 10591
have adopted the nomenclature of penalties in the RPC.""® This is quite
relevant because it clearly indicates a legislative intent to have the provisions
of the RPC suppletorily applicable to criminal violations of R.A. No. 10591.

In the seminal case of People v. Simon,'" the Court declared the
principle that the RPC suppletorily applies to special penal laws which have
adopted penalties that are within the range of penalties of the said Code, to
wit —

113.Comprehensive Firearms and Ammunition Regulation Act, § 2.
114.1d.

115.1d. § 45. This Section states that “[R.A. No. 10591] repeals Sections 1, 2, 5[,]
and 7 of [P.D. No.] 1866, as [A]lmended, and Section 6 of [R.A. No.] 8294 and
all other laws, executive orders, letters of instruction, issuances, circulars,
administrative orders, [and] rules or regulations that are inconsistent herewith.”

Id.
116.See P.D. No. 1866, §§ 1, 2, 5, & 7 & R.A. No. 8294, § 6.
117.See Comprehensive Firearms and Ammunition Regulation Act, §§ 1-47.
118.Id. §§ 28-41.
119.People v. Simon, 234 SCRA 555 (1994).
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We are not unaware of cases in the past wherein it was held that, in
imposing the penalty for offenses under special laws, the rules on mitigating
or aggravating circumstances under the [RPC] cannot and should not be
applied. A review of such doctrines as applied in said cases, however,
reveals that the reason therefor was because the special laws involved
provided their own specific penalties for the offenses punished thereunder,
and which penalties were not taken from or with reference to those in the
[RPC]. Since the penalties then provided by the special laws concerned did
not provide for the minimum, medium|,] or maximum periods, it would
consequently be impossible to consider the aforestated modifying
circumstances whose main function is to determine the period of the
penalty in accordance with the rules in Article 64 of the Code.

This is also the rationale for the holding in previous cases that the
provisions of the Code on the graduation of penalties by degrees could not
be given supplementary application to special laws, since the penalties in
the latter were not components of or contemplated in the scale of penalties
provided by Article 71 of the former. The suppletory effect of the [RPC]
to special laws, as provided in Article 10 of the former, cannot be invoked
where there is a legal or physical impossibility of, or a prohibition in the
special law against, such supplementary application.

The situation, however, is different where although the offense is defined
in and ostensibly punished under a special law, the penalty therefor is
actually taken from the [RPC] in its technical nomenclature and,
necessarily, with its duration, correlation[,] and legal effects under the

system of penalties native to said Code.'>°

The Simon ruling has been reiterated in several subsequent cases.'?!

With its adoption of penalties covered by the range of penalties in the
RPC, R.A. No. 10591 opens its doors to the application of the entire gamut
of jurisprudential principles and doctrines enunciated by the Supreme Court
in deciding criminal cases involving felonies under the RPC. This means
that, instead of starting from scratch, the different courts in the country that
will initially try and decide cases for violation of R.A. No. 10591 can find
guidance in the statutory provisions of the RPC and the precedents
established by the wealth of jurisprudence on the subject.

Interestingly enough, R.A. No. 10591’s adoption of the nomenclature of
penalties under the RPC also indicates an implicit legislative intent to elevate
the gravity of criminal violations of R.A. No. 10591 by treating them as
being of the same nature as felonies, i.e., mala in se, particularly because it is

120.1d. at 573-74.

121.See Mendoza v. People, 659 SCRA 681, 690 (2011); People v. Elamparo, 329
SCRA 404, 416 (2000); People v. Valdez, 304 SCRA 140, 154 (1999); People v.
Medina, 292 SCRA 436, 450-5T (1998); & People v. Doroja, 235 SCRA 238,
246 (1994).
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only with crimes of this nature that modifying circumstances based on good
faith as well as lack or diminution of criminal intent are applicable.™?

D. Use of Loose Firearm in the Commission of a Crime

Like its predecessor statutes,*3 R.A. No. 10591 generally treats the
possession of an unlicensed firearm as a separate offense.'?* The rules
however differ particularly in cases where the unlicensed firearm was used in
the commission of a crime.

Under Section 1 of P.D. No. 1866, when an unlicensed firearm was
used in the commission of either homicide or murder, or when the use of
the unlicensed firearm is in furtherance of, incident to, or in connection
with the crimes of rebellion, insurrection, or subversion, the penalty was
death.'?$ The said Provision, however, did not clarify in what concept the
use of unlicensed firearm should be applied when dealing with crimes other
than rebellion, insurrection, or subversion, i.e., whether it should be dealt
with as an offense separate and distinct from the crimes in connection with
which it was used, or whether it was to be considered merely as an
aggravating or qualifying circumstance of such crimes.

This statutory lacuna spawned a host of Supreme Court decisions. In
People v. Tac-an,"*° the Supreme Court held that one who kills another with
the use of an unlicensed firearm commits two separate offenses of (1) either
homicide or murder under the RPC, and (2) aggravated illegal possession of
firearm under Section 1 of P.D. No. 1866."27 The use of the unlicensed
firearm cannot serve to increase the penalty for homicide or murder;
however, the killing of a person with the use of an unlicensed firearm, by
express provision of P.D. No. 1866, shall increase the penalty for illegal
possession of firearm."® This ruling was reiterated in People v. Tiozon,'»

122. See Comprehensive Firearms and Ammunition Regulation Act, §§ 28-41.
123.See P.D. No. 1866, § 1 & R.A. No. 8294, § 1.

124. Comprehensive Firearms and Ammunition Regulation Act, §§ 28-29.
125.See P.D. No. 1866, § 1.

126.People v. Tac-an, 182 SCRA 601 (1990).

127.1d. at 615-17.

128.1d. at 617.

129.People v. Tiozon, 198 SCRA 368, 389 (1991).
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People v. Caling,'3° People v. Jumamoy,'3' People v. Deunida,'3* People v.
Tiongco,"33 People v. Fernandez,"3* and People v. Somoc.™35

In the 1995 case of People v. Barros,"3® however, the Supreme Court
Second Division, swayed by the separate opinion of Justice Florenz D.
Regalado,'37 adopted a different view and decidedly chose between whether
to convict the accused of murder or illegal possession of firearm in its
aggravated form, but not both.'3®

The conflict between these jurisprudential pronouncements was

discussed and resolved by the Supreme Court en banc in People v. Quijada,'3®
which held that

[t]he unequivocal intent of the second paragraph of Section 1 of P.D. No.
1866 is to respect and preserve homicide or murder as a distinct offense
penalized under the [RPC] and to increase the penalty for illegal possession
of firearm where such a firearm is used in killing a person. Its clear language
yields no intention of the lawmaker to repeal or modify, pro tanto, Articles
248 and 249 of the [RPC], in such a way that if an unlicensed firearm is
used in the commission of homicide or murder, either of these crimes, as
the case may be, would only serve to aggravate the offense of illegal
possession of firearm and would not anymore be separately punished.
Indeed, the words of the subject provision are palpably clear to exclude any
suggestion that either of the crimes of homicide and murder, as crimes mala
in se under the [RPC], is obliterated as such and reduced as a mere
aggravating circumstance in illegal possession of firearm whenever the
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