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[. INTRODUCTION

We are all deeply concerned about the spread of corruption, which is a virus capable
of crippling government, discrediting public institutions and private corporations,]
and having a devastating impact on the human rights of populations, and thus
undermining society and its development, affecting in particular the poor.

— Global Forum on Fighting Corruption and Safeguarding Integrity II:
Final Declaration'

A. Corruption in the Philippines

In the Philippines, there has been little progress in stemming the
misappropriation and waste of resources that has resulted from widespread
corruption.? According to the World Bank, in 2008, corruption in the
Philippines was among the worst in Southeast Asia, with the Philippines not
among the many developing countries making important progress in
controlling corruption.’ Decades after the fall of former President Ferdinand
E. Marcos, infamous for being the second most corrupt official in the
world,* “corruption continues to blight the Philippine economy.” In fact, a

1. Global Forum on Fighting Corruption and Safeguarding Integrity II: Final
Declaration, available at http://2001-2009.state.gov/p/inl/rls/rpt/gffc/2001/
3380.htm (last accessed Nov. 15, 2012).

2. JOHN MALCOLM DOWLING, FUTURE PERSPECTIVES ON THE ECONOMIC
DEVELOPMENT OF ASIA 295 (2008 ed.).

3. Doris Dumlao, WB: Coruption in RP Worst in East Asia, PHIL. DAILY INQ.,
June 25, 2008, available at http://newsinfo.inquirer.net/inquirerheadlines/
nation/view/20080625-144628/WB-Corruption-in-R P-worst-in-East-Asia (last
accessed Nov. 15, 2012).

4. Charlotte Denny, Suharto, Marcos and Mobutu Head corruption table with §50bn
scams, THE GUARDIAN, Mar. 24, 2004, available at http://www.guardian.co.uk/
world/2004/mar/26/indonesia.philippines (last accessed Nov. 15, 2012).
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Pulse Asia survey showed that Filipinos viewed the Arroyo administration as
being more corrupt than the Marcos administration.5 A 2004 study by the
United Nations (U.N.) Development Program shows that the Philippines
lost a staggering £100 billion of its 2001 national budget to corrupt officials.”
Recently, according to the 2010 Transparency International Corruption
Perception Index, among the original members of the Association of
Southeast Asian Nations, the Philippines is next to Cambodia, Laos, and
Myanmar as being perceived to be corrupt.® In the same Study, on the
perceived degree of corruption as seen by business executives and analysts,
the Philippines ranked 134th out of 180 countries and was grouped with
Azerbaijan, Bangladesh, Togo, and Honduras in the extent of corruption.®
As a further matter, studies done by American think-tank Heritage
Foundation show that the Philippine economy is rated “mostly unfree,”
mainly due to corruption and a mismanaged bureaucracy.' Worse, because
expatriate businessmen in Asia perceive the Philippines as the most corrupt
country in the region, the Philippines has been getting the least amount of
foreign direct investment and capital compared to its neighbors Indonesia

and Thailand.™

B. The United Nations Convention against Corruption

Cognizant of the far-reaching eftects of corruption as a barrier to progress
and seeing that there is a need for States to combat corruption through
mutual cooperation, the U.N. in October of 2003 adopted the U.N.
Convention against Corruption (UNCAC), which entered into force on 14

5. Fr. Ranhilio Callangan Aquino, Coping With Corruption, 2 DEMOCRACY AT
LARGE 1, 22 (2005).

6. GMA News Online, Survey: Arroyo most corrupt, Aquino cleanest of §
prexies, available at http://www.gmanetwork.com/news/story/72457/news/
nation/survey-arroyo-most-corrupt-aquino-cleanest-of-s-prexies (last accessed
Nov. 15, 2012).

7. Temario C. Rivera, Political Corruption: An Analytical Framework, in DISSECTING
CORRUPTION: PHILIPPINE PERSPECTIVES 7 (Bobby M. Tuazon ed., 2007).

8. Transparency International, Corruption Perceptions Index 2010, available at
http://www.transparency.org/cpi2o10/results (last accessed Nov. 15, 2012).

9. Id.

10. RP Economy Rated ‘Mostly Unfree’ Because of Corruption, Slow Reforms, BIZNEWS
ASIA, Jan. 16-23, 20006, at 14.

11. See Carlos Conde, Philippines Most Corrupt, Survey Says, N.Y. TIMES, Mar. 13,
2007, available at http://www.nytimes.com/2007/03/13/business/worldbusi
ness/13iht-peso.4891792.html (last accessed Nov. 15, 2012) & Philippines “Most
Corrupt” in Asia, PHIL. DAILY INQ., Mar. 23, 2008, available at
http://opinion.inquirer.net/inquireropinion/talkofthetown/view/20080323-12
5924/Philippines-most-corrupt-in-Asia (last accessed Nov. 15, 2012).
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December 2005. The UNCAC addresses the myriad of actions necessary
for an effective global approach against corruption. Primarily, the UNCAC

aims:

(a) To promote and strengthen measures to prevent and combat
corruption more efficiently and effectively;

(b) To promote, facilitate[,] and support international cooperation and
technical assistance in the prevention of and fight against corruption,
including in asset recovery; [and]

(¢) To promote integrity, accountability[,] and proper management of
public affairs and public property.’

C. International Cooperation: A Means of Combating Corruption

One of the primary obligations of the UNCAC is to strengthen international
cooperation in preventing and combating the transfer of criminal oftfenders
and funds of illicit origin, wherein State-Parties to the UNCAC shall
cooperate with each other in investigations of and proceedings in criminal
matters relating to corruption.' There are primarily two kinds of
international cooperation under the UNCAC: (1) extradition and (2) mutual
legal assistance.'S Both extradition and mutual legal assistance are processes
“of intergovernmental legal cooperation in the investigation, prosecution,
and punishment of criminal offenders.”'®

On the one hand, extradition is the removal of the person sought from
the Requested State with the purpose of placing him or her at the disposal of
the Requesting State, enabling the latter to hold the person sought liable in
connection with any criminal investigation or crime penalized by the
Requesting State.'” According to Professor M. Cherif Bassiouni, “perhaps
the greatest living authority on international extradition,”'® extradition has

12. U.N. Convention against Corruption pmbl., opened for signature Dec. 9, 2003,
2349 U.N.T.S. 41 [hereinafter UNCAC].

13. Id. art. 1.

14. Id. art. 43 (1).

15. Id. arts. 44 & 46.

16. United Nations Asia and Far East Institute (UNAFEI) for the Prevention of
Crime and the Treatment of Offenders, Annual Report for 1999 and Resource
Material Series No. §7 (Part of the Resource Material Series of the UNAFEI)

177, available at http://www.unafei.or.jp/english/pdf/RS_Nos7/Nos7_ooAll
.pdf (last accessed Nov. 15, 2012) [hereinafter UNAFEI].

17. Prescribing the Procedure for the Extradition of Persons Who Have Committed
Crimes in a Foreign Country [Philippine Extradition Law], Presidential Decree
No. 1069, § 2, 9 (2) (1977).

18. Jonathan O. Hafen, International Extradition: Issues Arising Under the Dual
Criminality Requirement, 1992 B.Y.U. L. REV. 191, 192 (1992).
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been largely a foreign relations instrument, being a “reflection of political
relations between [S] http://igitur-archive library. uu.nl/USBO/2008-0903-
201723/2008_accountability_shadow_hierarchy.pdf tates.”"

On the other hand, mutual legal assistance is the “cooperation or
assistance regarding investigation, prosecution[,| and judicial proceedings in
relation to crimes[, such as] taking evidence or statements from persons|,
and] executing searches.”*°

D. The Current Stance of the Philippines

The Philippines ratified the UNCAC on 8 November 2006.%" In fact, on 7
November 2008, Memorandum Circular No. 167-A was issued

so as to allow all departments and their attached agencies including
government-owned and controlled corporations/government financial
institutions and local government units to disburse the necessary funds from
their respective budgets to cover their active participation and support to
the Commemoration of the International Anti-Corruption and the
Launching of the 1st National Summit on UNCAC ... subject to the
availability thereof and applicable accounting and auditing rules and
regulations.??

As a State-Party to the UNCAC, the Philippines is tasked with the
responsibility of ensuring its laws are compliant with the UNCAC,
particularly with the international cooperation aspect of the Agreement.?3

With regard to extradition, upon its ratification of the UNCAC, the
Philippines made a reservation, which particularly states that “the Republic
of the Philippines declares that dual criminality is required under its
extradition law and the Philippines therefore cannot consider the
Convention as the legal basis for cooperation on extradition with other
States.”?# This reservation, as will be discussed subsequently, is currently

19. Id. (citing M. CHERIF BASSIOUNI, INTERNATIONAL EXTRADITION AND
WORLD PUBLIC ORDER 3 (1974)).

20. UNAFEI, supra note 16, at 177.

21. United Nations Office on Drugs and Crime, UNCAC Signature and
Ratification Status as of 19 October 2012, available at http://www.unodc.org/
unodc/en/treaties/ CAC/signatories.html  (last accessed Nov. 15, 2012)
[hereinafter Signature and Ratification Status].

22. Office of the Executive Secretary, Memorandum Circular No. 167-A [OES
Memo. Circ. No. 167-A], 105 O.G. 8 (Nov. 7, 2008).

23. See Renee Dopplick, Legal Obligations of Signatories and Parties to Treaties,
available  at  http://www.insidejustice.com/law/index.php/intl/2010/03/15/
p238 (last accessed Nov. 15, 2012).

24. United Nations Office on Drugs and Crime, Declarations and Reservations to
the UNCAC, available at http://www.unodc.org/documents/treaties/ UNC
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inconsistent with the obligations set forth in the Treaty as well as with other
international obligations.

Furthermore, before the adoption of the UNCAC, the Philippines had
adopted Presidential Decree (P.D.) No. 1069 or the Philippine Extradition
Law,?s which “guide[s] the executive department and the courts in the
proper implementation of the extradition treaties to which the Philippines is
a signatory.”20 However, as will be discussed subsequently in Chapter V, this

piece of legislation is outdated and fails to reflect the objectives set forth in
the UNCAC.

On the one hand, the Philippines has extradition treaties with 13
countries, namely: Australia, Canada, China, Hong Kong, India, Indonesia,
Korea, Micronesia, Spain, Switzerland, Thailand, the United States of
America (U.S.), and the United Kingdom (U.K.).?7

On the other hand, the Philippines currently has no implementing law
on mutual legal assistance, but it has entered into treaties on mutual legal

assistance on criminal matters with Australia, China, Hong Kong, Korea,
Spain, Switzerland, the U.S., and the U.K.?}

However, with respect to other countries that the Philippines has no
bilateral agreement with, international cooperation remains a far-fetched
reality, as no State is obliged to extradite or provide mutual legal assistance
unless there is a treaty.?

Recognizing that international cooperation plays a key part in the fight
against transnational corruption, the UNCAC includes a broad and
comprehensive scheme for extradition and mutual legal assistance in
corruption cases.3® Since minimizing corruption is one of the highlights of

AC/ReservationsDeclarations/DeclarationsAndR eservations14Aug2008.pdf (last
accessed Nov. 15, 2012).

25. Philippine Extradition Law.

26. Id. whereas cl.

27. Interview with Mildred Bernadette B. Alvor, Senior State Counsel, Department
of Justice, in Ermita, Manila (Mar. 25, 2011).

28. Id.

29. JOAQUIN G. BERNAS, S.]J., INTRODUCTION TO PUBLIC INTERNATIONAL LAW
174 (2009 ed.).

30. Kimberly Prost, International Cooperation under the United Nations Convention
Against Corruption, in DENYING SAFE HAVEN TO THE CORRUPT AND THE
PROCEEDS OF CORRUPTION: ENHANCING ASIA-PACIFIC COOPERATION ON
MUTUAL LEGAL ASSISTANCE, EXTRADITION, AND RETURN OF THE
PROCEEDS OF CORRUPTION 13 (2000).
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government accountability and effectiveness,3” one which has recently
become a global effort, there is clearly a need for additional legislation to
operationalize and standardize international cooperation by means of
extradition and mutual legal assistance, especially now in this technological
age where transnational crime is increasingly becoming endemic.3?

E. Statement of the Problem and Discussion of Legal Issues

Article XI, Section 1 of the 1987 Philippine Constitution defines public
office as public trust. It provides that “public officers and employees must at
all times be accountable to the people, serve them with utmost responsibility,
integrity, loyalty, and efficiency, act with patriotism and justice, and lead
modest lives.”33 In Cornejo v. Gabriel and Provincial Board of Rizal3* this was
emphasized in Justice George A. Malcolm’s words when he said that the
officers of the Philippines are “mere agents and not rulers of the people.”3s
As in the Philippines and in the rest of the world, it is elementary that public
officers must not engage themselves in a scorned activity such as corruption.

However, with increasing technological developments, the international
justice system, without the cooperation of nations, could not be effective in
successfully prosecuting cases of corruption.3® For this reason, the
operationalization and standardization of international cooperation measures
is a relevant case study.

International cooperation has two components, which shall be discussed
separately in this Note: (1) extradition and (2) mutual legal assistance. In
view of this, it may be asked: are the Philippines’ laws and treaties on
extradition incompatible with UNCAC and other obligations under
international law? Is our reservation to the UNCAC invalid? Is it against the
purpose and objectives of the Treaty? Furthermore, is there a need to re-
align Philippine extradition laws with the UNCAC? With regard to mutual
legal assistance, are there current legal measures in the Philippines sufficient
to address this international cooperation obligation under international law?
Is there a legal obligation to supplement the laws of the country, particularly

31. EDNA E. A. CO, ET AL., PHILIPPINE DEMOCRACY ASSESSMENT: MINIMIZING
CORRUPTION 175 (2007 ed.).

32. See CarriecLyn Donigan Guymon, International Legal Mechanisms for Combating
Transnational Organized Crime: The Need for a Multilateral Convention, 18
BERKELEY J. INT'L L. 53, 86-89 (2000).

33. PHIL. CONST. art XI, § 1.
34. Cornejo v. Gabriel and Provincial Board of Rizal, 41 Phil. 188 (1920).
35. Id. at 194.

36. See VINAY BHARGAVA & EMIL BOLONGAITA, CHALLENGING CORRUPTION IN
ASIA 67 (2004).
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with regard to mutual legal assistance, as there is currently a want of
implementing measures to implement this aspect of the UNCAC?

II. THE UNCAC

Corruption hurts the poor disproportionately by diverting funds intended for
development, undermining a government’s ability to provide basic services, feeding
inequality and injustice, and discouraging foreign investment and aid.

— Kofi A. Annan37

A. The Turing Point

The 1976 Lockheed scandal had the “makings of a Hollywood thriller.”3% At
that time, an American aircraft corporation, Lockheed Martin Co., had paid
the Japanese Prime Minister an estimated $1.4 million to influence Japanese
airlines to purchase its L-1011 aircraft.?¥ As a result of this, the Japanese
Prime Minister Kakuei Tanaka was convicted and sent to jail.4° Lockheed,
however, found this bribe to be a “profitable investment,” as none of its
executives were charged or jailed#' Upon investigation by the U.S.
authorities, however, it was discovered that Lockheed was not alone in the
endeavor.# There were other “questionable payments” passed between
foreign officials and American companies.4} In response to this controversy,
the U.S. Congress adopted the Foreign Corrupt Practices Act in 1977.44

For more than 30 years after this shameful development, however, the
U.N. continues to struggle to win the battle against corruption.#5 Aside from
the need for a global response to address the illegal practices in international

37. Kofi A. Annan, Former United Nations Secretary-General, Statement on the
Adoption by the General Assembly of the United Nations Convention against
Corruption, Address at United Nations Headquarters (Oct. 31, 2003) (transcript
available at http://www.unodc.org/unodc/en/treaties/ CAC/background/secre
tary-general-speech.html (last accessed Nov. 15, 2012)).

38. Lori Ann Wanlin, The Gap Between Promise and Practice in the Global Fight Against
Corruption, 6 ASPER REV. INT'L BUS. & TRADE L. 209, 210 (2006).

39. Id.
40. Id.
41. Id.
42. Id.
43. Id.
44. Wanlin, supra note 38, at 210.

45. UNITED NATIONS OFFICE ON DRUGS AND CRIME, TRAVAUX
PREPARATOIRES OF THE NEGOTIATIONS FOR THE ELABORATION OF THE
UNITED NATIONS CONVENTION AGAINST TRANSNATIONAL ORGANIZED
CRIME AND THE PROTOCOLS THERETO xii (2006) [hereinafter UNODC,
TRAVAUX PREPARATOIRES].
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business transactions,*® white-collar crime continues to be rampant in many
developed countries,#” and the economies of developing countries are
detrimentally affected by criminal conduct such as bribery and price-fixing.4®
Because the continuous practice of graft and corruption became a serious and
dangerous threat to growth and development, the attention of the U.S.
Congress was drawn to bring corruption onto the discussion table.

The first wave of anti-corruption initiatives occurred at the regional
level.# The earliest action against international corruption “was when the
[U.S.] outlawed transnational bribery in 1977”7 because of the Lockheed
scandal.>® Multilateral agreements on corruption then followed with the
signing of the Organization of the American States Inter-American
Convention against Corruption in 1996.5" Then came the signing of the
Organization for Economic Cooperation and Development (OECD)
Convention on Combating Bribery of Foreign Public Officials in
International Business Transactions in 1997;5%* the European Union
Convention on the Fight against Corruption involving Officials of the
European Communities or Officials of Member States in 1997;53 the Council
of Europe’s Criminal Law Convention on Corruption and Civil Law
Convention on Corruption in 1999;% the African Union Convention on
Preventing and Combating Corruption in 2003;% and the U.N. Convention
against Transnational Organized Crime (UNTOC) in 2003.5

B. The Adoption of the UNCAC

The need for a more comprehensive treaty then arose, as the General
Assembly of the U.N. on International Cooperation on Criminal Matters

46. See Nikos Passas, Introduction to THE UNITED NATIONS CONVENTION AGAINST
CORRUPTION AS A WAY OF LIFE 9-10 (Nikos Passas & Dimitri Vlassis eds.,
2006).

47. UNODC, TRAVAUX PREPARATOIRES, suprda note 45, at ix & David P.
Warner, Bringing White-Collar Criminals to Justice — Fugitive Apprehension and
Return and Obtaining Evidence Abroad, 11 U.S.-MEX. L. ]. 171 (2003).

48. UNODC, TRAVAUX PREPARATOIRES, Suprd note 45, at ix.

49. Alejandro Posadas, Combating Corruption Under International Law, 10 DUKE ]J.
CoMmp. & INT'L L. 345, 698 (2000).

50. Philippa Webb, The United Nations Convention Against Corruption: Global
Achievement or Missed Opportunity?, 8 J. INT'L ECON. L. 191, 192 (2005).

s1. Id. at 193.

52. Id. at 195.

53. Id. at 201.

s4. Id. at 198-99.

$5. Id. at 202.

56. Webb, supra note 50, at 203.
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urged States to revise law enforcement cooperation agreements as a
fundamental part of the effort to “effectively combat constantly changing
methods of individuals and groups engaging in organized transnational
crime”’7 such as corruption. The General Assembly even encouraged
Member States to “enact effective [international cooperation] legislation” for
its suppression.®

In response to this call, the U.N. General Assembly adopted the
UNCAC at the U.N. Headquarters in New York on 31 October 2003,
through Resolution $8/4, and opened it for signature from 9-11 December
2003 in Merida, Mexico, and thereafter at U.N. Headquarters in New York
until 9 December 2005.5 Two years after, on 14 December 2005, it entered
into force.%® The Convention is the first of its kind in combating corruption

and it has been held that no international instrument is as comprehensive and
elaborate as the UNCAC."

In support of this global effort, U.N. Secretary-General Ban Ki-moon,
during the celebration of International Anti-Corruption Day on 9 December
2009, pointed out that “‘the [UNCAC] is the world’s strongest legal
instrument to build integrity and fight corruption.””%? Aptly, the only legal
instrument of a universal nature that could bind all States to the same
standard is the UNCAC.%3

C. The Convention

Emphasizing the transnational character of corruption, the UNCAC is the
most modern and the first legally binding international anti-corruption
instrument.% Through the UNCAC, international legal action against
corruption has progressed as it crystallized from general considerations and

57. G.A. Res. 52/88, § 2, § 6, UN. GAOR, 52d Sess., U.N. Doc. A/RES/52/88,
at 3 (Feb. 4, 19938).

$8. Id. §2,93,at2.

59. United Nations Treaty Collection, Status of Treaties, available at
http://treaties.un.org/Pages/ViewDetails.aspx?src=IND&mtdsg_no=XVIII14&
chapter=18&lang=en (last accessed Nov. 15, 2012).

60. Id.

61. Passas, supra note 46, at 9.

62. United Nations Office on Drugs and Crime, UNODC’s Action against
Corruption and Economic Crime, available at http://www.unodc.org/unodc/
en/corruption/index.html (last accessed Nov. 15, 2012) [hereinafter UNODC’s
Action against Corruption and Economic Crime].

63. See Thomas R. Snider & Won Kidane, Combating Corruption Through
International Law in Africa: A Comparative Analysis, 40 CORNELL INT’L L.J. 691,
707 (2007) & Webb, supra note 50, at 9.

64. UNODC’s Action against Corruption and Economic Crime, supra note 62.
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declarative statements to legally binding obligations. Its eight Chapters and
71 Articles oblige the State-Parties to implement a wide and detailed range
of anti-corruption measures. These measures promote the prevention and
criminalization of corruption, the recovery of proceeds of corruption, and
the prosecution of offenders through international cooperation.

D. The Conference of State-Parties to the UNCAC

In accordance with Article 63 of the UNCAC, a Conference of the State-
Parties (CoSP) to the UNCAC was constituted to facilitate the cooperation
between State-Parties in order to achieve the objectives set forth in the
Convention, as well as to review and promote its implementation.%

The first CoSP took place in Amman, Jordan, on December 2006,
where various representatives of State-Parties to the UNCAC established a
formal monitoring and reviewing system. %

The second CoSP took place in Bali, Indonesia, on 28 January-1
February 2008, where the monitoring and reviewing system took a balanced
geographical approach and established clear and specific guidelines for every
aspect of the review system.57

The third CoSP took place in Doha, Qatar on 9-13 November 2009,
where the CoSP concentrated on key issues regarding the review of the
implementation of the Convention, asset recovery, and technical assistance.®
As established in the third CoSP, “[e]very [State-Party] is now expected to
be reviewed over a period of [10] years from (2010-2020), during two
successive five-year review cycles.”® In this review mechanism, “each
[State-Party] will be peer-reviewed by two other [State-Parties]” to the
Convention.”®

The fourth CoSP was held in Marrakesh, Morocco on October 2011,
where participants discussed their progress in implementing the UNCAC
provisions.”"

65. UNCAC, supra note 12, art. 62.

66. UNCAC Coalition, 4th UNCAC CoSP 2011, available at http://www.uncac
coalition.org/cosp (last accessed Nov. 15, 2012).

67. Id.

68. Id.

69. 14th International Anti-Corruption Conference 2010, Workshop: UNCAC
Self-Assessments: Going Beyond the Minimum, available at http://14iacc.org/
programme/global-challenges/uncac-self-assessments (last accessed Nov. 15,
2012).

70. Id.

71. UNCAC Coalition, supra note 66.
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E. The Objectives of the UNCAC

The first Article of the UNCAC states its purposes which were previously
quoted. In particular, international cooperation measures deserve a second
look, as they provide the assurance that punishment of international and
transnational crimes “will not be frustrated by the frontiers of territorial
sovereignty.”7> The duty to extradite and to cooperate with other States has
become an instrument of mobilization against transnational crimes such as
corruption. With the “global village shrinking at a rapid pace, propelled as it
is by technological leaps in transportation and communication,””3 there is a
pressing need to strengthen the domestic and international community’s
arsenal of weapons against corruption.7+

FE. State-Parties to the UNCAC
As of October 2012, the UNCAC has 162 State-Parties.7”> Members that

have signed but have yet to ratify include Barbados, Bhutan, Germany, and
Japan, among others.”
III. INTERNATIONAL COOPERATION UNDER THE UNCAC

[L|nternational cooperation in combating transnational organised crime, should take
place at all levels of cooperation, namely international, regional, bilateral, as well as
amongst various role[-|players within national jurisdiction.

This is a fight we cannot lose, a fight we will not lose.

— Statement by the Republic of South Africa7’

A. International Cooperation in General

The internationalization of crime has made domestic authorities increasingly
dependent on international cooperation.”® Chapter IV of the UNCAC,

72. Secretary of Justice v. Lantion, 343 SCRA 377, 384 (2000).

73. Id. at 393.

74. See Rishi Hingoraney, International Extradition of Mexican Narcotics Traffickers:
Prospects and Pitfalls for the New Millennium, 30 GA.J. INT'L & ComP. L. 331, 333
(2002).

75. Signature and Ratification Status, supra note 21.

76. Id.

77. Statement by the Republic of South Africa on High Level Segment
International Cooperation in Combating Transnational Organised Crime 1-4,
available at  http://www.uncjin.org/Documents/10thcongress/10cStatements/
southafricar4.pdf (last accessed Nov. 15, 2012).

78. JOHN DUGARD, INTERNATIONAL LAW: A SOUTH AFRICAN PERSPECTIVE 235§
(3d ed. 2006).
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which contains seven Articles, extensively discusses the international
cooperation aspect of transnational anti-corruption efforts. The detailed
provisions in this Chapter even “establish a comprehensive system for mutual
legal assistance between law enforcement authorities and are potentially some
of the most important [provisions| in the Convention.”7?

It should be borne in mind, however, that other conventions also
contain provisions on international cooperation, such as the UNTOC?H and
the OECD Convention on Combating Bribery of Foreign Public Officials
in International Business Transactions (OECD Anti-Bribery Convention).%"
Aside from the UNCAC, UNTOC, and OECD Convention, there are
other international assistance and cooperation clauses in international treaties
such as the International Covenant on Economic Social and Cultural Rights
(ICESCR),?? which must be differentiated from international cooperation in
the suppression of crime. As defined earlier in Chapter I, the international
cooperation discussed in this Note is in the context of suppression of crime,
as distinguished from the international cooperation clause in human rights
conventions such as the ICESCR.% In the latter, the international assistance
and cooperation clause mandates each State-Party

to take steps, individually and through international assistance and co-operation,
especially economic and technical, to the maximum of its available
resources, with a view to achieving progressively the full realization of the
rights recognized in the present Covenant by all appropriate means,
including particularly the adoption of legislative measures.?4

This international cooperation clause makes it incumbent upon State-
Parties to assist each other in the full and progressive realization of human
rights using the maximum of their available resources.?s Unlike international
cooperation in the suppression of crime, this international assistance and

79. Transparency International, UN Convention against Corruption (UNCAC) —
Summary (An Unpublished Summary of the UNCAC), available at
http://www.multaga.org/pdfs/UNCACSummary.pdf (last accessed Nov. 15,
2012).

80. U.N. Convention against Transnational Organized Crime, opened for signature
Nov. 15, 2000, 40 I.LL.M. 335 [hereinafter UNTOC].

81. Convention on Combating Bribery of Foreign Public Officials in International
Business Transactions, opened for signature Dec. 17, 1997, 37 LL.M. 1.

82. International Covenant on Economic, Social and Cultural Rights art. 2 (1),
opened for signature Dec. 16, 1966, 993 U.N.T.S. 3 [hereinafter ICESCR].

83. Id.
84. Id. (emphasis supplied).

85. U.N. Committee on Economic, Social and Cultural Rights, General Comment
No. 3: The Nature of States Parties’ Obligations, Y 13-14, U.N. Doc. E/1991.23
(Dec. 14, 1990).



832 ATENEO LAW JOURNAL [VOL. §7:819

cooperation clause refers to an economic and technical form of assistance.®¢
In its General Comments, the Committee on Economic Social and Cultural
Rights opined that international measures that deal with the debt crisis
should take full account of these rights through international assistance and
cooperation.?7

In contrast, international cooperation, as surmised from the UNCAC, is
a system of coordination wherein State-Parties shall cooperate in criminal
matters relating to corruption, and “where appropriate and consistent with
their domestic legal system, State[-]Parties shall consider assisting each other
in investigations of and proceedings in civil and administrative matters
relating to corruption.”® These may include specific aspects of law
enforcement cooperation such as extradition, gathering and transferring of
evidence, assisting investigations and prosecutions, and transferring of
criminal proceedings.? Specifically, the international cooperation aspect of
the Convention can be further divided into the following topics:

1) Extradition;°

2) Transfer of Sentenced Persons;®"

3) Mutual Legal Assistance;9?

5) Law Enforcement Cooperation;*+

6) Joint Investigations;?S and

6

(1)
(2)
(3)
(4) Transfer of Criminal Proceedings;»
(s)
(6)
(7)

Special Investigative Techniques.?

Article 43 (1) of the UNCAC emphasizes the mandatory character of
cooperating in criminal matters, which concerns the abovementioned
Articles, when it provided that “State[-|Parties shall cooperate in criminal

86. 1d.q 13.

87. U.N. Committee on Economic, Social and Cultural Rights, General Comment No.
2: International Technical Measutes, 9§ 9, U.N. Doc. E/1990/23 (Feb. 2, 1990).

88. UNCAC, supra note 12, art. 43 (1).
89. See Prost, supra note 30, at 6.

90. UNCAC, supra note 12, art. 44.
o1. Id. art. 45.

92. Id. art. 46.

93. Id. art. 47.

04. Id. art. 48.

95. Id. art. 49.

96. UNCAC, supra note 12, art. 50.
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matters in accordance with [A]rticles 44-50 of this Convention,”97 which are
enumerated above. According to the legislative guide implementing the
UNCAC, reference to the word “shall” is reference to a mandatory
provision.9

This Note will particularly focus on the extradition of offenders and
mutual legal assistance, as means for concretizing the UNCAC objectives.

B. The Extradition Framework under the UNCAC

1. General Provisions Concerning Extradition

The provisions of the UNCAC concerning extradition are straightforward
and are geared towards enhancing the ability of State-Parties to extradite
those accused of crimes of corruption. Particularly, State-Parties are obligated
to “expedite extradition procedures and to simplify evidentiary requirements
for extradition.”® In attaining this objective, the offenses established in the
UNCAC are deemed to be included in any existing agreement between
State-Parties.'® In addition to this, State-Parties are also required to
incorporate these offenses in any future extradition agreement that they may
enter into. These offenses, according to the Convention, include bribery of
national public officials’' and foreign public officials and officials of public
international organizations;'® embezzlement, misappropriation, or other
diversion of property by a public official;'® trading in influence;'*4 abuse of
functions;'°s illicit enrichment;'° and bribery in the private sector.'®” Under
the UNCAC, these offenses shall not be considered political offenses. '

On the issue of political offenses, for some publicists, a crime is
considered political if it forms part of an “ideologically motivated act,
expressing political opposition, directed against the security of the [S]tate ...

97. Id. art. 43 (1) (emphasis supplied).

98. UNITED NATIONS OFFICE ON DRUGS AND CRIME, LEGISLATIVE GUIDE FOR
THE IMPLEMENTATION OF THE UNITED NATIONS CONVENTION AGAINST
CORRUPTION 4 (2000) [hereinafter UNODC, LEGISLATIVE GUIDE].

99. UNCAC, supra note 12, art. 44 (9).
100.1d. art. 44 (4).

ror.Id. art. 15.

102.1d. art. 16.

103.1d. art. 17.

104.1d. art. 18.

105. UNCAC, supra note 12, art. 19.
106.1d. art. 20.

107.1d. art. 21.

108.1d. art. 44 (4).



834 ATENEO LAW JOURNAL [VOL. §7:819

including any act committed to avoid persecution arising from participation
in the struggle for national independence or political freedom.”'® While
there is no exhaustive definition of a political offense under international
law,''© the political offense exception is a valid excuse from extradition
because it protects the right of persons to rebel against any government they
find unsatisfactory or oppressive.''" It is sanctioned on the principle that the
Requested State should remain detached from the internal affairs of the
Requesting State,''? especially when it relates to their nationality, ethnicity,
or religious views.'!'3

Under the UNCAC, however, the offenses abovementioned, no matter
how slightly connected to political beliefs and acts, are not considered
political offenses, and thus may not be excused from extradition on said
ground.''4

In addition, the Convention recognizes provisional arrest and allows
State-Parties to exercise their discretion in matters of provisional arrest.''S
Notwithstanding this, the person sought is guaranteed fair treatment in all
stages of proceedings.''¢

2. The UNCAC as a Legal Basis for Extradition

More controversially, one of the key features of the UNCAC is that a State-
Party must consider the UNCAC as the legal basis for extradition, if that
State-Party requires a treaty for extradition.''” Conversely, if a State-Party
does not require a treaty for extradition, then the offenses established in the
UNCAC are considered to be extraditable as between State-Parties.''8

3. Dual Criminality in Extradition

109. MIRIAM DEFENSOR-SANTIAGO, POLITICAL OFFENES IN INTERNATIONAL LAW
321 (1977).

110.Miriam E. Sapiro, Extradition in an Era of Terrorism: The Need to Abolish the
Political Offense Exception, 61 N.Y.U. L. REV. 654, 655 (19806).

111.Lorenzo L. Lorenzotti, In Re Extradition of Atta: Tension between the Political
Offense Exception and U.S. Counterterrorism Policy, 1 PACE INT'L L. REV. 163, 166
(1989).

112.1d.

113.Jeffrey Bean, Terrorism, Extradition and International Law, 9 J. INT'L RELATIONS
18, 21 (2007).

114.UNCAQC, supra note 12, art. 44 (4).
115.1d. art. 44 (10).

116.1d. art. 44 (14).
117.1d. art. 44 (5)
118.1d. art. 44 (7)
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More often than not, extradition treaties and agreements condition the
extradition of an offender upon the satisfaction of dual criminality, or “if the
offense underlying an extradition request is punishable under the domestic
law of both the [R]equesting and [R]equested State Parties.”'' However,
Article 44 (2) of the UNCAC deviates from this principle of dual criminality
by providing that a State-Party, “whose law so permits[,] may grant the
extradition of a person for any of the offences covered by the Convention
that are not punishable under its own domestic law.”*2° For this reason, dual
criminality is not required if the crime in question is a crime according to

the UNCAC.'*!

Using a more flexible approach to dual criminality in extradition,'?* the
Convention provides that whenever dual criminality is considered a
requirement, it shall be deemed fulfilled regardless of whether the laws of the
Requested State-Party “place the offen[s]e within the same category of
offen[s]e or denominate the offen[s]e by the same terminology as the
[R]equesting State[-|Party, if the conduct underlying the offen[s]e for which
assistance 1is sought is a criminal offen[s]e under the laws of both State[-
|Parties.”**3 In the UNCAC, this conduct-based approach is enforced,
wherein the underlying rule applicable to all forms of cooperation is that,
where dual criminality is required, it must be based on the fact that the
relevant State-Parties have criminalized the conduct underlying an offense,
and not whether the actual oftfense provisions actually coincide.'?4

4. Extradition of Nationals

Absent any treaty stipulation providing otherwise, it is immaterial that the
person sought is a citizen or national of the Requested State.’?S Nonetheless,
the UNCAC contains several provisions that deal with situations wherein
countries are barred from extraditing their nationals. Basically, the UNCAC
provides that if the Requested State-Party refuses to extradite a person only
on the ground that the person sought is a national, the State-Party must
submit the case to its own competent officials for prosecution upon the

119. Prost, supra note 30, at 7.
120. UNCACQC, supra note 12, art. 44 (2).

121.Ren Qiujuan, et al., Review of Chinese Reviews: Selected Articles Recently Published
in Chinese (Part 6), s CHINESE J. INT'L L. 787, 787 (2006).

122. Prost, supra note 30, at 7.
123. UNCACQC, supra note 12, art. 43 (2).
124. Prost, supra note 30, at 7.

125.35 C.J.S. Extradition and Detainers § 56 (Westlaw 2012) (citing In re Neely, 103
F. 626 (C.C.S.D. N.Y. 1900), 4ff’d. 180 U.S. 126, 21 S. Ct. 308, 45 L. Ed. 457
(r9o1)).


http://international.westlaw.com/find/default.wl?mt=WLIGeneralSubscription&db=0000348&rs=WLIN12.10&tc=-1&rp=%2ffind%2fdefault.wl&sp=admuni-0000&findtype=Y&ordoc=0289589542&serialnum=1900125978&vr=2.0&fn=_top&sv=Split&tf=-1&pbc=8AF0AE47&utid=2
http://international.westlaw.com/find/default.wl?mt=WLIGeneralSubscription&db=0000348&rs=WLIN12.10&tc=-1&rp=%2ffind%2fdefault.wl&sp=admuni-0000&findtype=Y&ordoc=0289589542&serialnum=1900125978&vr=2.0&fn=_top&sv=Split&tf=-1&pbc=8AF0AE47&utid=2
http://international.westlaw.com/find/default.wl?mt=WLIGeneralSubscription&db=0000708&rs=WLIN12.10&tc=-1&rp=%2ffind%2fdefault.wl&sp=admuni-0000&findtype=Y&ordoc=0289589542&serialnum=1901103997&vr=2.0&fn=_top&sv=Split&tf=-1&pbc=8AF0AE47&utid=2
http://international.westlaw.com/find/default.wl?mt=WLIGeneralSubscription&db=0000708&rs=WLIN12.10&tc=-1&rp=%2ffind%2fdefault.wl&sp=admuni-0000&findtype=Y&ordoc=0289589542&serialnum=1901103997&vr=2.0&fn=_top&sv=Split&tf=-1&pbc=8AF0AE47&utid=2
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petition of the Requesting State.'0 State-Parties are also encouraged to
allow the conditional surrender of a national, wherein the person sought will
be returned to his or her country of nationality to serve any sentence or
penalty that is imposed.'??

5. Grounds for Refusing Extradition

Before a request for extradition is refused on any ground, “the [R]equested
State[-]Party [must] ... consult with the [R]equesting State[-]Party to provide
it with [enough] opportunity to present its opinions[, as well as] to provide
information relevant to [any] allegation.”'?® Should it be deemed that
extradition is unnecessary, extradition shall be refused on certain grounds.

One instance wherein a request for extradition may be denied is when
“the [R]equested State[-]Party has substantial grounds for believing that the
request has been made for the purpose of ... punishing a person on account
of that person’s sex, race, religion, nationality, ethnic origin[,] or political
opinions or that compliance with the request would cause prejudice to that
person’s position for any one of these reasons.”'?®

Conversely, certain grounds cannot be used by State-Parties to deny a
request for extradition. These may include, as earlier stated, ordinarily
denying extradition for political oftenses.’3® The UNCAC further prohibits
State-Parties from refusing extradition on the primary reason that the offense
is also contended to involve financial or fiscal matters,'3' such as tax and
customs cases.'3?

C. The Mutual Legal Assistance under the UNCAC

While extradition is the oldest and the most common form of international
cooperation, there is an increasing need for international cooperation in the
form of collection of evidence, tracing of information and proceeds of crime,
and enforcement of judicial orders.'3 This has resulted in States entering
into various bilateral and multilateral mutual assistance treaties, such as the
Convention against Illicit Traffic in Narcotic Drugs and Psychotropic

126. UNCAQC, supra note 12, art. 44 (11).
127.1d. art. 44 (12)-(13).

128.1d. art. 44 (17).
129.1d. art. 44 (15).
130.1d. art. 44 (4).

131.1d. art. 44 (16).

132. UNODC, LEGISLATIVE GUIDE, supta note 98, at 40.
133.DUGARD, supra note 78, at 235.
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Substances,’3* Southeast Asian Mutual Legal Assistance Treaty (MLAT) in
Criminal Matters,'35 and U.N. Model Treaty on Mutual Assistance in
Criminal Matters. 36

1. Types of Assistance

It must be noted that some multilateral conventions, such as the U.N. Drug
Convention and the UNTOC, have embedded provisions on mutual legal
assistance concerning the particular type of crime dealt in the said
Conventions.'37 Unlike these Conventions, however, the UNCAC broadly
requires State-Parties to afford each other extensive measures of mutual legal
assistance in prosecutions, investigations, and judicial proceedings respecting
any of the offenses covered by the Convention.'3®

In addition, State-Parties are asked to conclude, as may be necessary,
agreements that will give effect to the mutual legal assistance provisions in
the Convention.'3¥ In order to facilitate this, the UNCAC also includes a
Mini-Mutual Legal Assistance Treaty that can be utilized by State-Parties if
they agree to do so0.'4° While the Mini-Mutual Legal Assistance Treaty
provides for the procedure of requesting and rendering assistance in detail,
the UNCAC also provides that the U.N. Model Treaty on Mutual
Assistance in Criminal Matters may also be used as a supplement for such
agreements.'4!

The UNCAC, in Article 46 (3), provides for a wide range of assistance
afforded to Requesting Parties, including:

) Taking evidence or statements from persons;

a
b) Effecting service of judicial documents;

d

=

(c) Executing searches and seizures, and freezing;
(d) Examining objects and sites;

e) Providing information, evidentiary items and expert evaluations;

134.U.N. Convention against Illicit Traffic in Narcotic Drugs and Psychotropic
Substances, opened for signature Dec. 20, 1988, 28 .L.M. 493.

135.Southeast Asian Treaty on Mutual Legal Assistance in Criminal Matters, Nov.
29, 2004.

136.Model Treaty on Mutual Assistance in Criminal Matters, G.A. Res. 45/117,
U.N. Doc. A/RES/45/117 (Dec. 14, 1990).

137.Prost, supra note 30, at 8.

138. UNCACQC, supra note 12, art. 46 (1).
139.1d. art. 46 (30).

140.1d. art. 46 (7).

141.Prost, supra note 30, at 9.
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(f) Providing originals or certified copies of relevant documents and
records, including government, bank, financial, corporate or business
records;

(g) Identifying or tracing proceeds of crime, property, instrumentalities or
other things for evidentiary purposes;

(h) Facilitating the voluntary appearance of persons in the [R]equesting
State Party;

(1) Any other type of assistance that is not contrary to the domestic law of
the [R]equested State Party;

() Identifying, freezing and tracing proceeds of crime in accordance with
the provisions of [Clhapter V of this Convention; [and]

(k) The recovery of assets, in accordance with the provisions of [Clhapter
V of this Convention.'4

2. Mutual Legal Assistance and Dual Criminality

Dual criminality in mutual legal assistance was “fairly controversial during its
negotiation, partly for historical reasons.”'43 Under the UNTOC, an earlier
convention, dual criminality is only discretionary as grounds for denying
mutual legal assistance.'# Under the UNCAC, however, State-Parties “may
grant [mutual legal assistance] in the absence of dual criminality when they
deem it appropriate to do so.”'45 The UNCAC elaborates on this when it
states that a State-Party may deny assistance “only after taking into account
the purposes of the Convention,” if dual criminality is not complied with.'4¢
Furthermore, if the request is for mutual legal assistance that does not
involve coercive action, such as arrest, search, or seizure, a State-Party is
obliged to render that assistance, as long as it is consistent with its national
law.'#7 Finally, the UNCAC asks State-Parties to adopt additional measures
to allow for a wider application of mutual legal assistance in the absence of
dual criminality.'48

3. Central Authority

The UNCAC, without prejudice to domestic law, also requires State-Parties
to designate Central Authorities that have the responsibility and competence
to receive requests for mutual legal assistance, either by executing them or

142.UNCAC, supra note 12, art. 46 (3).
143.Prost, supra note 30, at 9.

144.1d.

145.1d.

146. UNCAC, supra note 12, art. 46 (9) (b).
147.1d.

148.1d. art. 46 (9) (c).
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transmitting them to competent authorities for execution.’ In efforts to
expedite the execution and transmission of requests, and “to obtain
maximum benefits from the use of [Clentral [A]uthorities, each [State-Party]
should ensure that it has one [C]entral [A]uthority for all extradition and
[mutual legal assistance| matters.”'5° Regardless of its structure, whether it be
an existing office or a person within an office, the Central Authority should
be staffed with persons who have considerable and substantive knowledge on
extradition and mutual legal assistance.'S' More importantly, the Central
Authority should have the capability and responsibility to attend to various
incoming and outgoing requests.'5?

4. The Form and Content of a Request

The requisite form and content of requests for assistance are also embodied
in the Mini-Mutual Legal Assistance Treaty in the UNCAC. Accordingly,
requests should be made in writing or by any means capable of producing a
written record, in a language acceptable to the Requested State-Party.'s3 In
urgent cases and where parties so agree, requests may be made orally, with
the written confirmation to follow.'% Moreover, the Convention
conveniently and adequately provides a list of the required information for a
request,'sS although a Requested State-Party may ask for more
information.'s6

5. Execution of a Request

When executing a request under the UNCAC, a State-Party must do so
according to the domestic law of the Requested Party.'7 It must also respect
any of the procedures specified in the mutual legal assistance request unless it
is illegal or unfeasible.'s® Likewise, the Requesting State-Party, unless it
secures the consent of the Requested State-Party, is not permitted to use the
information received for purposes other than those stated in the request.'s®

149.1d. art. 46 (13).

150.Prost, supra note 30, at 10.

1s1.1d.

152.1d.

153. UNCACQC, supra note 12, art. 46 (14).
154.Prost, supra note 30, at 10.

155.1d.

156. UNCAC, supra note 12, art. 46 (10).
157.1d. art. 46 (17)

158.1d.

159.1d. art. 46 (19).
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Moreover, a Requesting State-Party may require the Requested State-
Party to keep confidential the information provided in the request, except if
it is necessary to execute such request.' To expedite the process, the
UNCAC requires Requested State-Parties to execute requests without
delay,™" as well as to update the Requesting State-Party on the status and
progress of the request.'0 As for the costs, the Requested State-Party should
pay the cost of executing the request, unless the State-Parties agree
otherwise. %3

6. Grounds for Refusing Mutual Legal Assistance

If it lays out the proper grounds for refusal, a Requested State-Party may
deny mutual legal assistance. Such grounds, as delineated in the UNCAC,
include: not meeting the requirements for assistance; assistance is prejudicial
to the interests of the Requested State-Party; assistance is of a de minimis
nature; or assistance is available under other provisions of the Convention. %4
Similar to extradition, before the Requested State may deny a request of
mutual legal assistance, the State-Parties are required to consult each other
and possibly agree to conditional assistance.'S Further, mutual legal
assistance cannot be denied solely because the offense is considered to
involve fiscal matters'® or because it is an issue against bank secrecy.'?

7. Miscellaneous Provisions

Lastly, the UNCAC also provides additional information that goes beyond
formal and conventional mutual legal assistance. For instance, the
Convention requires State-Parties “to consider entering into agreements for
the transfer of sentenced persons”'®® and “transferring or consolidating
proceedings in the interest of justice.”'® On a less ceremonial manner, it
requires the law enforcement authorities of State-Parties to “maintain
channels of communication and information exchange.”'”® The law

160.1d. art. 46 (20).

161.1d. art. 46 (24).

162. Prost, supra note 30, at 11.

163. UNCAC, supra note 12, art. 46 (28).
164.1d. arts. 46 (9) (b) & 46 (21).

165. Prost, supra note 30, at 11.
166.UNCAC, supra note 12, art. 46 (22).
167.1d. art. 46 (8).

168. Prost, supra note 30, at 13.

169. 1d.

170.1d.
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enforcement authorities are also encouraged to conduct joint
investigations'7! and to use special investigative techniques.'7?

IV. INTERNATIONAL COOPERATION FRAMEWORK OF THE PHILIPPINES

[T1he suppression of crime is the concern not only of the [S|tate where it is
committed but also of any other [S|tate to which the criminal may have escaped,
because it saps the foundation of social life and is an outrage upon humanity at large,
and it is in the interest of civilized communities that crimes should not go
unpunished.

— Preamble, Philippine Extradition Law'73

During the two-day conference of the Global Organization of
Parliamentarians against Corruption and the regional meeting of the
Southeast Asian Parliamentarians against Corruption held last September
2010, Justice Secretary Leila M. de Lima proclaimed that the “Philippines
joins the international community in committing to combat corruption and
to promote good governance.”'7+ In fact, last 7 November 2008,
Memorandum Circular No. 167-A was issued to allow departments and their
attached agencies, as well as heads of government-owned and controlled
corporations or government financial institutions and local government
units, to disburse necessary funds to actively participate and give full support
to the launching of the UNCAC.'75 As a State-Party to the UNCAC, the
Philippines is tasked with the responsibility of ensuring that its existing laws
are compliant with the provisions of the UNCAC, particularly with the
international cooperation aspect of the said Agreement.'7%

However, extradition and mutual legal assistance in the Philippines is
“still at the infancy stage. There is little local jurisprudence or writings on the
subject.”'”7  Nonetheless, this Chapter will discuss the international
cooperation framework in the Philippines, by examining both the Philippine
Extradition Law and the country’s foreign bilateral agreements with other

171. UNCAC, supra note 12, art. 49.
172.1d. art. so.
173.Philippine Extradition Law, pmbl.

174.Philippine Information Agency, Intl Parliamentarians Gather for Anti-
Corruption Conference, available at http://archives.pia.gov.ph/?m=128&f=
p100930.htm&no=26 (last accessed Nov. 15, 2012).

175.OES Memo. Circ. No. 167-A.

176.Dopplick, supra note 23.

177.Severino H. Gafa, Jr., Extradition and Legal Assistance: The Philippine
Experience (A Visiting Expert’s Paper for the 114th International Training
Course, as included in Resource Materials Series No. §7) 62, available at http://

www.unafei.or.jp/english/pdf/PDF_rms/nos7/57-06.pdf (last accessed Nov.
I3, 2012).
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countries, which are also signatories to the UNCAC. Its emerging
agreements on mutual legal assistance will also be discussed.

A. The Extradition Framework in the Philippines

In the Philippines, extradition is governed by P.D. No. 1069 and by the
applicable extradition treaty in force.'”® After the conclusion of the country’s
first Extradition Treaty with the Republic of Indonesia, President Marcos
enacted P.D. No. 1069.'7 The law was created as a guide for the executive
and judicial implementation of extradition treaties." As defined in P.D. No.
1069, extradition is

[t]he removal of an accused from the Philippines with the object of placing
him [or her] at the disposal of foreign authorities to enable the
[R]equesting [S]tate or government to hold him [or her] in connection
with any criminal investigation directed against him [or her| or the
execution of a penalty imposed on him [or her] under the penal or criminal

law of the [R]equesting [S]tate or government.'8!

An “accused,” who is not necessarily convicted of a crime in a foreign
State, is a person within the territory of the Republic of the Philippines, and
whose extradition has been requested by a foreign State.'® As will be
discussed  subsequently, the current Philippine Extradition Law
inappropriately calls the person sought an “accused” and fails to encompass
the procedure for requests made from the Philippine government, where the
person sought is within the territorial jurisdiction of the foreign State.

1. The Legal Basis for Extradition

Extradition may be granted only pursuant to a convention or treaty,'? and
any foreign State or government with which the Philippines has entered into
an extradition treaty or convention may request for the extradition of the
person sought in the Philippines, only when the relevant treaty or
convention remains in force.' Conversely, extradition cannot be made

178.1d. at §1.

179. 1d.

180. Philippine Extradition Law, whereas cl. & Gana, Jr., supra note 177, at 50.
181. Philippine Extradition Law, § 2 (a).

182.1d. § 2 (c).

183.1d. § 3 & Department of Justice, DOJ Opinion No. 216, Series of 1988 [DO]J
Opinion No. 216, s. 1988] (Nov. 8, 1988). Secretary Sedfrey A. Ordofiez
opined that absent a valid extradition with Austria, there is no legal basis for the
extradition of an Austrian citizen with pending charges before an Austrian
court. DOJ Opinion No. 216, s. 1988.

184. Philippine Extradition Law, § 4 (1).
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without a treaty.'8S As such, with respect to countries that the Philippines
has no bilateral agreement with, extradition remains an impossibility.'86

For this reason, the Philippines has entered into bilateral treaties with 13
countries, namely Australia, Canada, China, Hong Kong, India, Indonesia,
Korea, Micronesia, Spain, Switzerland, Thailand, the U.S., and the U.K."®7
The bilateral treaty with the U.K. was signed in 2009, but currently lacks
Senate ratification.'® In the absence of a bilateral extradition treaty,
however, an international convention entered into by the Philippines may
serve as the legal basis for extradition if the Philippines did not declare any
reservation upon its acceptance.' One such multilateral convention is the
UNTOC, which the Philippines has taken to be its legal basis for the
extradition of offenses such as participation in an organized crime group,'?°
laundering of proceeds of crime,'! and to a particular extent, corruption.'9?
In the case of the UNCAC, however, although a State-Party to it, the
Philippines has declared that it does not accept the Convention as a legal
basis for extradition.'3

The procedure for extradition is normally through diplomatic channels,
and the following principles apply:

185.Severino H. Gana, Jr., International Cooperation in Combating Trafficking in
Human Beings and Smuggling of Migrants (A Visiting Expert’s Paper for the
122d International Training Course, as included in Resource Materials Series
No. 62) 98, available at http://www.unafei.or.jp/english/pdf/PDF_rms/nos7/
57-00.pdf (last accessed Nov. 15, 2012). In the Philippines, after the Secretary of
Foreign Affairs has received the extradition request and has certified its
compliance with the law and subject treaties, the Secretary shall transmit the
request to the Secretary of the Department of Justice who shall file the necessary
extradition petition and application for warrant of arrest in the Regional Trial
Court. Id.

186. See BERNAS, supra note 29, at 174.
187. Interview with Mildred Bernadette B. Alvor, supra note 27.
188.1d.

189.ASIAN  DEVELOPMENT BANK & ORGANIZATION FOR ECONOMIC
COOPERATION AND DEVELOPMENT, MUTUAL LEGAL ASSISTANCE,
EXTRADITION, AND RECOVERY OF PROCEEDS OF CORRUPTION IN ASIA AND
THE PACIFIC 28 (2008).

190. UNTOC, supra note 80, art. 5.

191.1d. art. 6.

192.1d. art. 8.

193.ASIAN  DEVELOPMENT BANK  ORGANIZATION FOR  ECONOMIC
COOPERATION AND DEVELOPMENT ANTI-CORRUPTION INITIATIVE FOR
ASIA AND THE PACIFIC, supra note 189, at 29.
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(1) “No [S]tate is obliged to extradite unless there is a treaty;”'94

(2) “Difterences in legal systems can be an obstacle to interpretation
of what the crime 1s;”’"95 and

(3) “Religious and political offenses are not extraditable.” 9

2. Dual Criminality in Extradition

Under the dual criminality principle, “an act is not extraditable unless it
constitutes a crime under the laws of both the [S]tate requesting extradition
and the [S]tate from which extradition is sought.” 97

extradition
the
extradition

State-

.BERNAS, supra note 29 174.

Jd.

Jd.

LIS, ).
, ., supra note ,at
Jd.
supra note ,at

, ., Supra note 177, at

,12N.Y.U.JJL .&P .P ° ( - ).



