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I. INTRODUCTION

As seen through the eyes of religious poetry, marriage is the greatest symbol
of mystical life. Marriage, alongside night and flame, is one of three
dominant symbols in the works of St. John of the Cross, a 14th Century
mystic and poet.! These three symbols together provide the tone and
atmosphere of the mystical world: night representing significance; marriage
meaning the communion of love; and flame meaning change and life.? In
other words, “the symbol of the flame is the brooch and the culmination of
the fervor of the consummated love in marriage and is the perfect gradual
illumination of the dark night.”3

The existence of a valid marriage is due to the foundational power of a
sole efficient cause,# which is consent. Section 1 of Canon 1057 of the 1983

I. Justin Avanooparambil, Marking the Birth of St. John of the Cross: 24 June,
available at  http://www.ewtn.com/library/SPIRIT/bdjohncross. HTM  (last
accessed Mar. 31, 2014).

2. Id
SAN JUAN DE LA CRUZ, OBRA POETICA 23 (1977) (emphasis supplied).

4. Aristotle argued that, in order to understand an object, especially changes that
the object might undergo, one has to understand its four causes. According to
Aristotle, the efficient cause of an object is equivalent to that which causes
change and motion to start or stop. See Stanford Encyclopedia of Philosophy,
Aristotle’s Natural Philosophy, available at http://plato.stanford.edu/entries/
aristotle-natphil/ (last accessed Mar. 31, 2014).
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Code of Canon Law (Code) clearly and resolutely indicates that “[t]he
consent of the parties, legitimately manifested between persons qualified by
law, makes marriage; no human power is able to supply this consent.”$

Section 2 of Canon 1057 of the Code states that “[m]atrimonial consent
is an act of the will by which a man and a woman mutually give and accept
each other through an irrevocable covenant in order to establish marriage.”®
It is understood that the consent of each party consists of a voluntary act
through which each gives and accepts each other. With its goal being to
create a marriage, the act of consent should be considered as human,
intelligent, and free. It is not limited to a present commitment but serves as a
promise for the future for life. Moreover, having to consider consent as a
human, intelligent, and free act also has, as its object, the establishment of a
marriage and does not limit itself to a present obligation for a future life.

This leads us to take up again the commentaries made regarding the text
of St. Ignatius of Loyola in his celebrated Spiritual Exercises — “First[,] let
[us] draw our attention to the fact that love has two parts, which are the
person giving love and the person receiving love.”?

These bases, briefly described, will serve to develop throughout this
Article the following points: (1) the essential elements of marriage; (2) the
basic principle of matrimonial consent; (3) the nature of consent; (4) acts
through which consent is formed; (5) matrimonial nullity in Canon Law; (6)
Canon Law and the Dignitas Connubii (Dignitas); and (7) recent jurisprudence
concerning matrimonial nullity. On this intellectual journey, readers are
invited to discover, through the study of the above-mentioned points, the
terra incognita, described by Daniel Boorstin as the “[tlhe most promising
words ever written on the maps of human knowledge.”® This unknown
territory is the complete understanding of canonical matrimonial consent.

Although this work is aimed at all those interested in the study of
matrimonial canon law such as academics, lawyers, and students, its focus is
essentially for those with various roles in the tribunals of the Church,

5. CANON LAW SOCIETY OF AMERICA, CODE OF CANON LAW, LATIN-ENGLISH
EDITION: NEW ENGLISH TRANSLATION 335 (1998) (citing 1983 CODE OF
CANON LAW, canon 1057, § 1).

6. 1983 CODE OF CANON LAW, canon 1057, § 2.

7. Two parts means two individuals, who tend to have only one love: duo in corde
uno (two in one heart). See Ignacio Casanovas, Segunda Nota: De las Obras de
Amor, in EJERCICIOS DE SAN IGNACIO, ToMOS V-VI, COMENTARIO Y
EXPLANACION DE LOS EJER CICIOS ESPIRITUALES DE SAN IGNACIO DE LOYOLA
(1948).

8. DANIEL ]. BOORSTIN, THE DISCOVERERS: A HISTORY OF MAN’S SEARCH TO
KNOW His WORLD AND HIMSELF xvi (1983).
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knowing the matrimonial causes in favor of the people of God. It aims to
shed light and clarify paragraphs 2 and 3 of Canon 1095 of the Code by
making clear how the causes of defect of discretion of judgment and the
inability to assume the essential obligations due to some sort of psychic
disorder or anomaly, affect either an affirmative or negative declaration of
matrimonial nullity.9 Additionally, it discusses the role of the Dignitas'® as a
tool intended to help judges and other tribunal ministers of the Church who
are entrusted with hearing the causes of nullity of marriage. Its provisions
support the juridical structure of the marriage nullity process and encourage
adherence to that same structure. The purpose of the Dignitas is to clarify the
provisions of the universal law and detail the way in which they are to be
observed."" Essentially, the law is contained in the Code while the Dignitas
serves as a guide for the implementation of that law.

It is also for those who hope, with illusion and anxiety, that the tribunals
alleviate their suftering and finally allow them to rebuild their broken lives.
The latter should remember what Francesco Carnelutti said should be
present in all tribunals: “Justice and Peace, so that the conflicting parties may
leave with justice and peace, the judges at all times applying canonical equity
and the salus animarum (salvation of souls) as the supreme law of the
Church.”*2 In its final canon — Canon 1752 — the Code fittingly ends with
the salvation of souls.™3

9. See 1983 CODE OF CANON LAW, canon 1095, 9 2-3. This Section provides —
Can. 1095. The following are incapable of contracting marriage:
(1) Those who lack the sufficient use of reason;

(2) Those who suffer from a grave defect of discretion of judgment
regarding essential matrimonial rights and duties mutually to be
handed over and accepted;

(3) Those who are not able to assume the essential obligations of
marriage for causes of psychic nature.

Id.

10. Dignitas Connubii or the Dignity of Marriage demands that the Church “with
the greatest pastoral solicitude promote marriage and family founded on
marriage, and protect and defend them with all means available.” See Vatican:
The Holy See, Instruction to be Observed by Dioscesan and Interdiocesan
Tribunals in Handling Cases of Nullity of Marriage: Dignitas Connubii, available
at http://www.vatican.va/roman_curia/pontifical_councils/intrptxt/documents
/rc_pc_intrptxt_doc_20050125_dignitas-connubii_en.html (last accessed Mar.
31, 2014) [hereinafter DIGNITAS CONNUBII].

11. See generally DIGNITAS CONNUBIL.

12. Roberto Rosas, Matrimonial Consent in Canon Law Juridical Aspects, 43 REVISTA
Juripica U.LLP.R. 419, 421 (2009).

13. 1983 CODE OF CANON LAW, canon 1752.
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II. MARRIAGE
A. Canon Law and Marriage

1. Essential Elements of Marriage

It 1s argued by many of the classical theologians that it is in Genesis 2:24'4
where one can verify that God, the creator of nature, established the natural
matrimonial institution.'S Thus, it has been said, “cio che e sicuro e che Gen 2,
24 si refersice all’istituzione matrimonial, non all’attrazione sessuale,”'® which
translates into “that which is certain is that Genesis 2:24 refers to the
institution of marriage[,] and not the sexual attraction.” Having identified
the origins of the natural institution of marriage, one must turn to the task of
determining how God established said natural institution of marriage.'7 In
order to determine such thing, theologians usually turn to the teachings of
the Church and the Canonists.’® A closer look at these teachings reveals that
God created the natural institution of marriage through the following
essential elements:

(1) The personal structures, which state that man and woman, as a married
couple, become intimately complete in the biological and spiritual
order, and by doing so become the other;

(2) The essence and the essential properties, which state that the union for
a lifetime is destined to last as long as one of the spouses does not
die[,]thus it is considered exclusive and indissoluble;

(3) The essential purposes;
(4) The reciprocal rights and obligations; and

(5) The ethical and religious principles, which along with the positive
legislative norms, specify the agreement in its totality and the content
of each of the rights and obligations of its members."™

2. Definitions

14. Genesis 2:24 provides — “[t]herefore a man shall leave his mother and father
and be joined to his wife, and they shall become one flesh.” See Genesis 2:24
(King James).

15. JUAN JOSE GARCIA FAILDE, NUEVO ESTUDIO SOBRE TRASTORNOS
PsiQuIcOS Y NULIDAD DEL MATRIMONIO 81 (2003).

16. Id.

17. Id.

18. Id.

19. Id. at 82.
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In everyday language, marriage has adopted many different meanings
including: (1) those definitions making reference to the wedding;?° (2)
marriage as a matrimonial society;?' and (3) marriage as reference to the
living together of the spouses.?? It is important to note that out of all of these
definitions, marriage as a status, marriage as a matrimonial society, or
marriage as a partnership that is to last for a lifetime, should be considered as
providing a “true” definition of marriage.23 The legal canonical definition of
marriage can be obtained through a slight style modification of Canon 1055
of the Code and formulated as follows — “[a] partnership of the whole life
established between a male and a female, through the matrimonial
partnership (alliance), order, by its own nature, for the good of the spouses
and for the procreation and education of the oftspring.”24

3. Purpose

The use of the word purpose is understood as that end for which an
action is carried out.?S When talking about marriage, two types of purposes
have been identified.?® First, there is the essential, objective, and natural
purpose — that for which an action is ordered or carried out.?” Second,
there is the accidental, subjective, extrinsic purpose — that end or goal for
which the person carries out the action.?® During the Middle Ages, there
was only one essential purpose considered — the education and procreation
of children.?? Beginning in the 11th Century, there was a move towards
identifying three purposes for marriage: the procreation and education of
children, mutual help, and the remedy for the hunger and desire of earthly

20. A marriage is a culturally sanctioned union between two or more people that
establishes certain rights and obligations. See WILLIAM A. HAVILAND, ET AL.,
CULTURAL ANTHROPOLOGY THE HUMAN CHALLENGE 202 (2013).

21. See Anthony Esolen, Healthy Societies Need Successful Marriages, available at
http://www.crisismagazine.com/2012/healthy-societies-require-successful-
marriages (last accessed Mar. 31, 2014).

22. National Conference of State Legislatures, Common-Law Marriage, available at
http://www.ncsl.org/research/human-services/ common-law-marriage.aspx
(last accessed Mar. 31, 2014).

23. FAILDE, supra note 15, at 81.

24. ALBERTO BERNANDEZ CANTON, COMPENDIO DE DERECHO MATRIMONIAL
CANONICO 23 (1991).

25. WARNHOLTZ CARLOS BUSTILLOS, MANUAL DE DERECHO MATRIMONIAL
CANONICO 28 (1996).

26. Id.

27. Id.

28. Id. at 29.

29. BUSTILLOS, supra note 25, at 29.



900 ATENEO LAW JOURNAL [voL. 58:894

goods and uncontrollable pleasures.3© It is important to note that, during this
time, the previously identified purposes were not categorized or given any

priority.3!

Nevertheless, with the writing of the 1917 Code of Canon Law,3? the
three purposes were categorized, with procreation and education of the
children deemed as the primary purpose, and mutual help and the remedy
for the hunger and desire of earthly goods and uncontrollable pleasures as the
secondary purposes of marriage.33 According to the Traditional Canon Law
doctrine, the two secondary purposes are essentially subordinated to the
primary purpose.34 In other words, the secondary purposes are considered
also a purpose because of their subordination to the primary purpose.’s It
must be considered that mutual help is not an intrinsic purpose of marriage
since such help can exist in any relationship outside of marriage.3¢ As for the
remedy for the hunger and desire of earthly goods and uncontrollable
pleasures, it is obtained through the action of marriage; thus, it is not a
substantial part of marriage.37

4. Goods
It is interesting to consider how the three goods of marriage — bonum
sacramenti, bonum fidei, and bonum prolis — identified by St. Augustine, not

only became an important part of the jurisprudence of the Church, but also

30. Id.
31. Id.

32. The enactment of the 1917 Code of Canon Law or the Pio-Benedictine Code
of Canon Law was considered as the first time in the Roman Catholic Church’s
history that it was governed by a single code of Canon Law. Prior to its
enactment, Canon Law was just a vast and confusing collection of canonical
materials. Today, the 1979 Code of Canon Law is no longer the law of the
Roman Catholic Church, having been replaced by the 1983 Code of Canon
law promulgated by Pope John Paul II. See DR. EDWARD N. PETERS, THE
1917 PIO-BENEDICTINE CODE OF CANON LAW IN ENGLISH TRANSLATION
WITH EXTENSIVE SCHOLARLY APPARATUS xxiii-xXv (200T).

33. BUSTILLOS, supra note 25, at 29.
34. Id.
35. Id.
36. Id.
37. Id.
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became a vehicle through which the substantial elements of marriage were
shown.3®

The bonum sacramenti represents the inability to dissolve the marriage to
such an extent that theologians have argued — without this good, there
cannot exist a true marriage.39 This is so because bonum sacramenti is part of
marriage itself and not a good that is derived from the use of marriage, given
that the inability to dissolve a marriage represents the unbreakable union
between Christ and the Church.4°

The bonum fidei represents the right to fidelity, and the obligation to
maintain said fidelity in accordance with the bond of unity for a lifetime.4" It
is, as theologians have argued, the exclusive right to share in the married life
and to raise children, and not the exclusive right to fidelity itself.4?

Finally, bonum prolis represents the right to procreation and to educate
the progeny, along with the right to paternity and maternity.43 It is
important to note that progeny is not an essential part of marriage, while on
the contrary, any marriage without children would be considered null.

A sector of theologians have argued the existence of a fourth good of
marriage, which has been identified as bonum coniugum, and this represents a
complement to the previously discussed essential purposes of marriage, and
with which a true partnership of litem could not be understood.44 This
fourth good also represents a right and an obligation to the good of the
union.4S The good of the union requires all of the necessary elements for a
healthy interpersonal relationship including good will, companionship,
friendship, and the duty and right to married love.4¢

5. Properties

The essential properties of marriage, identified in Canon 1056 of the Code,*7
are unity and the indissoluble character of marriage, which have reached a

38. BUSTILLOS, supra note 25, at 31.

39. Id.

40. Id.

41. Id.

42. Id.

43. Id.

44. BUSTILLOS, supra note 25, at 32.

45. Id.

46. Id.

47. 1983 CODE OF CANON LAW, canon 1056.
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particular level of strength and stability by way of the Sacrament.4® It is
important to establish that the term essential property talks about a scholastic
metaphysical concept, which is not similar to the legal concept of property.4°

In the Scholastic Philosophy, an essential property of a being or entity is
understood as that which even when not a part of its essence, characterizes
or identifies the being or entity in such a manner that, without said property,
it would not be able to exist.5® Thus, in a similar manner, unity and the
indissoluble character of marriage characterize and identify marriage to such
an extent that without these two essential properties, a marriage could not be
considered a marriage.5" Unity is the strength of the married union and of
the mutual surrender between a man and a woman.5? It is what makes the
union between a man and a woman exclusive. The indissolubility of
marriage 1s what makes the union of marriage and the mutual surrender
perpetual until the death of one of the spouses.

It is important to distinguish between the intimate or essential
unbreakable character, and the external or non-essential unbreakable
character of marriage. The first deals with the impossibility of dissolving the
union using the same purpose for which it was formed — by way of the
private will and initiative of the parties.s3 The second type deals with the
impossibility of dissolving the union by way of a public authority — which
can either be ecclesiastical or civil.54 Unity and the indissoluble character of
marriage come from the same natural condition of marriage. In other words,
they are essential to it.55 The agreement to be together for a lifetime implies
a personal and complete surrender and acceptance, by each of the spouses, to
the other.5® And if it is considered personal and complete, then it must be
Exclusive and Perpetual. Hence, the unity and the indissoluble character of
marriage make up, each in its own right but mutually complementing each
other, the monogamous marriage, thereby excluding any type of

polygamy.s7

48. BUSTILLOS, supra note 25, at 34.
49. Id. (emphasis supplied).

so. Id.

s1. Id.

§2. Id.

§3. Id. at 3s.

54. BUSTILLOS, supra note 25, at 34.
55, Id.

56. Id.

$7. Id.
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6. Marriage as Sacrament

The Sacraments are ordered for the sanctity of persons, for the edification of
the Body of Christ, and for the praise of God; but they also have a
pedagogical end.s® The Sacraments not only entail faith but they also feed,
strengthen, and express faith by way of words and things.59 This is why the
Sacraments are called Sacraments of the Faith.

A group of theologians have discussed the Christian marriage, as well as
the other sacraments, as a sacramental sign and real symbol that confers grace
by way of the act performed by Christ and not just through the faith of those
that receive it.°°© In order to further understand such argument, it is
important to define the words sign and grace.

A sign is that which, when seen or known, leaves us to the knowledge of
that which is unknown or that which cannot be seen.®" A sign can be natural
or conventional; it can be a thing, action, words, or even all three of these.5?
One example of a natural sign is smoke, considering that if an individual
were to see smoke, he or she would most likely deduce that there was a
fire.%3 An example of a conventional sign is the flag of a country, which
serves as a sign of patriotism.% Hence, Sacraments, unlike other signs, are
effective of the grace. In other words, not only do they lead to knowledge or
remind people of the grace, but they themselves give or grant that which
they stand for, of course, if the person that receives them is one with faith.%s

Meanwhile, grace is the sanctification or justification of men by way of
the divine life that God instills in the human souls.%¢ It is also the way by
which God gives man the assistance necessary so that he can carry out his
duties.®” Nevertheless, it is important to understand that each sacrament
grants the sacramental grace unique to its characteristics; thus, the grace of
matrimony is different from the grace of priesthood, but they both are divine
assistance.%®

$8. Id. at 42.

59. Id.

60. LAWRENCE G. WREN, THE INVALID MARRIAGE 222 (1998).
61. BUSTILLOS, supra note 23, at 42 (emphasis supplied).
62. Id.

63. Id.

64. Id.

65. Id. at 43.

66. Id. (emphasis supplied).

67. BUSTILLOS, supra note 25, at 43.

68. BUSTILLOS, supra note 25, at 43.
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Having provided a concise definition of the elements that make up a
sacrament, attention should now be turned to the Sacrament of Marriage and
the struggle of theologians and canonists to identify the different components
of this Sacrament. Two theories have evolved to address this matter: one
developed by the earlier theologians and canonists, and another developed
by the modern theologians and canonists.®

First, the earlier theologians and canonists, who, in looking at the
effective cause of marriage as the mutual consent of two parties expressed by
way of words, tried to incorporate to the marriage contract the categories of
matter and form.7® The concepts of matter and form were borrowed, by said
individuals from the teachings of the Scholastic Metaphysics, which holds
that every body or material entity is made up of matter and form.7" Matter
was seen as the common and indeterminate element that was determined by
the form.7> Thus, the most common opinion of the earlier theologians was
that the sacrament was realized in the valid contract, but even more, the
contract was seen as the sacrament.”3 The consent of husband and wife,
which was seen as the essence of the contract and the effective cause of the
Sacrament, was at the same time the matter and form of the Sacrament.74
The matters, as the indeterminate element, were the words or signs in so
much as they expressed the mutual surrender of husband and wife.7s The
form, a determinate element, were the same words or signs insofar as they
expressed the mutual acceptance of both male and female as husband and
wife.7¢ If the Sacrament was the same valid contract, and whose essence was
consent, the minister of the Sacrament was not the priest or deacon but
rather those that were getting married.”7 Thus, it was the husband and wife
who were getting married before the priest or deacon who, in turn, acted as
a witness by assisting in the matrimony.”® In conclusion, the earlier opinion
viewed husband and wife as making the contract, which then made the
Sacrament.”?

69. Id.
7o. Id.
71. Id.
72. Id.
73. Id.
74. BUSTILLOS, supra note 25, at 43.
7s. Id.
76. Id.
77. Id.
78. Id.
79. Id.
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Modern theologians and canonists do not place much emphasis on the
argument of matter and form. Rather, they reflect more on the mysterious
meaning of the union that husband and wife have in relation to the Christ-
Church union.’° A union that is certainly initiated in the contract, but that
lasts or should last as long as the bond between husband and wife exists, in
other words, until the death of one of them.8!

In his work Summa Theologiae, St. Thomas Aquinas addresses the
important distinction of those sacraments that existed during the Old Law
and those that exists in the New Law.’? He began his argument by stating
that, in the state of innocence, sacraments were not needed either to achieve
knowledge and grace, or as remedies for sin.%3 As for marriage, although it
existed during the state of innocence, it did not do so as a sacrament, but
rather to serve its natural function.® And here is where he establishes the
primary difference of sacraments, primarily marriage, in the Old Law and the
New Law. For St. Thomas, marriage “symbolized the future relationship of
Christ and his [Clhurch, just as everything else that preceded Christ
prefigured him.”8s Thus, the Old Law sacraments foretold the Christ and
after Adam’s sin, that men could be made holy again.3¢ St. Thomas follows
by stating that “before Christ’s coming there needed to be certain visible
signs that a man could use to attest his faith in the future coming of the
[Savior].”%7 The New Law sacraments were symbolic of that which already
took place in Christ, while the Old Law sacraments prefigured it as future.®®
Borrowing from the teaching of St. Paul, it was stated therein that Old Law
sacraments were weak and needy elements given that do not contain or
cause grace.’ On the other hand, St. Thomas sates that the New Law
sacraments “contain and cause grace, and [do not] merit the same
judgment.”9°

The distinction between the Old Law sacraments and the New Law
sacraments was not only relevant to the elements of a sacrament, which is

80. BUSTILLOS, supra note 25, at 46.
81. Id.

82. ST. THOMAS AQUINAS, SUMMA THEOLOGIAE: A CONCISE TRANSLATION
(Timothy McDermott ed., 1989).

83. Id. at §59.

84. Id.

8s. Id.

86. Id.

87. Id.

88. AQUINAS, supra note 82, at §50.
89. Id.

9o. Id.



906 ATENEO LAW JOURNAL [voL. 58:894

symbol and grace, given that it led to two distinct views of marriage which
were contemporaneous with their time and line of thought.9' In the early
centuries of the Church, marriage was considered as something sacred and
religious, even when the technical concept of sacrament did not exist.9> The
liturgical celebration of marriage slowly developed throughout the East and
the West.93 The Holy Fathers, making reference to the text of St. Paul’s
Letter to the Ephesians, exhort to the Christian husband and wife to love
each other as Christ loved His Church.94 In this view, the Christ-Church
relationship is not only an example or a model to be followed but rather a
true communication, a participation of the Christ-Church union to the
inferior reality of the union of husband and wife.95 In his text, St. Paul
exhorts the Christian husband and wife to the unbreakable union, to the
loyalty and love, basing this on two main arguments.9¢ The first argument is
based on the comparison doctrine of the Mystic body of Christ, set forth in
his first letter to the Corinthians, primarily 1 Corinthians 12: 12-28.97 His
second argument is based on Genesis 2: 23-24, wherein St. Paul finds in the
union of Adam and Eve prior to sin, a union similar to that of Christ and the
Church.9® Prior to sin, and when God introduced the woman to Adam, He
responded “this is now bone of my bones, and flesh of my flesh [—] she shall
be called [woman], because she was taken out of [man].”9 Thus, it could be
inferred that Adam saw in the woman, someone with whom he could
dialogue, someone he could love and that could love him back, someone
with whom he could be together.® After sin, the relationship of man and
woman was damaged, giving rise to the jealousy in both; the love of the
woman turned into seduction, selfishness, and manipulation; the love of man
turned into control.’®* Thus, man and woman, as well as marriage, were in
need of redemption.™2

91. BUSTILLOS, supra note 25, at 46.
92. Id.

93. Id.

94. Id.

95. Id.

96. Id.

97. BUSTILLOS, supra note 25, at 83.
98. Id.

99. See Genesis 2:23 (King James).
100. BUSTILLOS, supra note 25, at 46.
1o1.1d. at 48.

102. Id.
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Christ, by way of His death and resurrection, established the “new alliance”
with the baptized people of the Church.’™ By way of this alliance, God
established that the union that existed between Adam and Eve prior to sin,
was a simple archetype of his union with the Church — mutual surrender,
and the unbreakable and eternal common union of love.'® Christian
husband and wife, who by way of baptism are members of the body of
Christ, participate with Christ in the mission of sanctification, salvation, and
of the growth of the mystic body by participating in the bearing and
education of the new children of God.*S It is important to establish that the
significance of the new alliance is not purely symbolic, but rather one that
must be eftective.' Both Christian husband and wife must reflect and make
effective in their conjugal union, the union of Christ and the Church, all
that such union implicates — love, surrender, loyalty, communion, and the
unbreakable character of the union.™7 In order to accomplish such task, the
married couple relies on the grace of Christ, which not only sanctifies, but
also helps them in accomplishing their calling as a couple and as parents.'°3
The only difference between the conjugal union and the union of Christ
with the Church, is that in the conjugal union, husband and wife are in a
plan of comparison and at the same time of reciprocity — both of them are
members of the Body of Christ. It is considered that Christ is the head of
both and the husband needs the love and care of his wife just as much as she
does.1%9

III. THE BASIC PRINCIPLE OF CONSENT

The consent of the contracting parties is the fundamental element of
marriage as described in Section One of Canon 1057 of the Code, which,
faithful to a very old tradition, tells us that the consent of the contracting
parties is what creates marriage, and proclaims this principle as follows —
“[tlhe consent of the parties, legitimately manifested between persons
qualified by law, makes marriage; no human power is able to supply this
consent.” 110

This basic principle of consent is expressed in the following two
assertions: (1) it is necessary, and (2) it is sufficient for the concrete marriage
to exist. All substantive, adjective, or procedural matrimonial Canon Law

103. Id.

104. Id.

105. Id.

106. BUSTILLOS, supra note 25, at 438.

107. Id.

108.Id.

109.Id. at 49.

110.1983 CODE OF CANON LAW, canon 1057, § 1.
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revolves around matrimonial consent. The substantive element describes its
nature, properties, and the essential purposes — the factors that prevent its
birth or its juridical efficacy, among other aspects. The procedural element
shows the method through which one can, with certainty, in a process
discover if in a concrete marriage there was consent or if it was judicially
ineftective.

IV. THE NATURE OF CONSENT

Matrimonial consent is made up of two acts of will, corresponding to each
spouse.!'t If this act of will is lacking or is judicially ineffective in just one of
the spouses, it is sufficient for a finding that marital consent did not exist."2

It is the consent of both parties which makes or produces the marriage.
This can be understood in two valid ways: that consent is the efficient cause
and the formal cause of the marriage.'3 For the consent of the parties to
constitute an efficient cause of a marriage means that the matrimonial bond
between the parties originated through acts of will. To be a formal cause of a
marriage refers to consent as an act of will that is an essential element and
forms part of the essence of the marriage. By virtue of its union with the
contracting parties, consent places them in the category of spouses, just as it
places consent in a matrimonial category. Taking this into account, it is
understood that the canonist legislator, after stating that the marriage is
formed through voluntary consent, adds that said consent cannot be replaced
by any human power.'4

This meaning and dimension of marriage overcomes the juridical
categories and its difficult expression in its concepts. It is for this reason that
the Codifying Commission, upon composing Canon 1055 of the Code after
much discussion, preferred to directly say that marriage between those
baptized is a sacrament, and indirectly describe what is known as natural
marriage in the modern day versions of Canons 1055 and 1057 of the
Code.11s

111. See Catechism of the Catholic Church, Article Seven — The Sacrament of
Matrimony, available at http://www.christusrex.org/www1/CDHN/matri.html
(last accessed Mar. 31, 2014).

112.1d.
113.1d.
114. 1d.
115. See 1983 CODE OF CANON LAW, canons 1055 & T057.



2014] CANON 1095 AND DIGNITAS CONNUBII 909

The principal elements of the definition of marriage are found in these
two canons: (1) marriage in fieri, and (2) marriage in facto esse."'® Marriage in
fieri, or a marriage in the process of becoming a marriage, is the alliance or
irrevocable covenant, which originates in the legitimately manifested consent
of both juridically capable contracting parties.''7 It consists in the mutual
surrender and acceptance of a person, in similarly natured spouses, which
constitutes a partnership for a lifetime. Marriage in facto esse is the same
lifetime partnership already created by the alliance of the spouses.''$

A. Will

The term will has many accepted meanings, including “power of the soul,
which moves an individual to do or not to do something,”*' and “free self-
determination or free determination.”?° The most accepted definition,
however, is as such —

A psychic faculty of carrying out the act of referring to an object of which
the intelligence has thought and which presents as something good, as
something useful, and the act of taking possession of the object, or the act
of rejecting an object that intelligence has thought and presented as bad, as

something harmful.'?!

Under this definition, will is identified as a right. Psychological freedom
and the act with which it takes possession of an object is an act of choice, an
act of will.

The wvalidity of an exercise of will depends on intelligence, emotions,
and other factors in such a way that summarize will as a psychic activity of an
individual and the end phase of all psychic activity. The act of exercising will
is comprised of three successive phases: (1) presentation by understanding, (2)
election, and (3) execution.??

During the first phase, presentation, the subject examines, analyzes,
values, and compares the various motives for which he either makes a
decision or rejects something.’™3 These motives consist of all things that
move the will to do something.'?# The second phase, election, is the

116. See THE CANON LAW SOCIETY OF AMERICA, NEW COMMENTARY ON THE
CODE OF CANON LAW 1240-41 (John P. Beal, et al. eds., 2000).

117.1d.

118.1d.

119. DICCIONARIO DE LA LENGUA ESPANOLA 1492 (1992).
120. Id.

121. FAILDE, supra note 15, at 132.

122. Rosas, supra note 12, at 446.

123. 1d.

124. 1d.
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selection of one of those motives, and consequently determines whether the
act of will arises or not.'?s Whether the will wants something or ceases to
want something depends on the coloring or tonality of attraction or
repulsion of the motive.'?¢ Execution, the third phase of the act of will, is
understood as a motor function derived from the motive that has been
selected. 27

B. Freedom

Given the narrow relationship between freedom and will, it is necessary to
mention that the term freedom has three meanings in the Bible: (1) the
position of a free man as opposed to that of a slave; (2) the moral freedom of
the will; and (3) the Gospel in as much as it is the “perfect law of
freedom.” 28

Considering freedom in terms of consent, Section 2 of Canon 1057 of the
Code states that “[m]atrimonial consent is an act of the will[,] by which a
man and a woman mutually give and accept each other[,] through an
irrevocable covenant in order to establish marriage.” "2 As mentioned in the
previous section, will is the psychological capacity of wanting, so that the act
of will, which makes up marital consent, is the same as an act of wanting."3°
Additionally, the fundamental attribute of will is freedom, which consists of
the psychological capacity of doing “free” acts, or acts of election.'3' The
wanting of will is an act of election, always considering freedom as an
internal capacity of an individual.32

The act of will is a human act. It is the individual’s own and specific
psychological act of reason and freedom. The act of will differs from non-
psychological acts, also referred to as “acts of man,” which are more properly
defined as functions than acts, such as digestion or blood circulation.™33 As

125.1d.
126. Id.
127.1d.
128. SERAFIN DE AUSEJO, DICCIONARIO DE LA BIBLIA 1097 (1963).

129. The definition of consent is an act of will that is based on the Doctrine of
Scholastic Philosophy. See 1983 CODE OF CANON LAW, canon 1057, § 2; &
BUSTILLOS, supra note 25, at 141 (emphasis supplied).

130. Rosas, supra note 12, at 447.

131.1d.

132.1d.

133.Catholic  Culture Dictionary, Act of Man, available at https://

www.catholicculture.org/culture/library/dictionary/index.cfm?id=31641
(last accessed Mar. 31, 2014).
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such, these functions are carried out without the individual ability to
intervene with his will, in order to decide whether these functions should be
carried out or not.

Psychological acts, as well as those non-psychological “functions”
originate from specific individualities within people. Psychological acts
originate from the individuality encompassing rationality and freedom,
which distinguishes a person from the irrational animal.’34 In contrast, the
non-psychological acts come from that part of the individuality that a person
has in common with the irrational animal, which are the vegetative and
sensory systems.'3$

C. Freedom, Understanding, and Feelings

The act of choice is the specific act of the will, but it is not solely the fruit of
the will, but rather of the will and other capabilities, including
understanding. '3 Understanding guides a person, but the will decides, and in
this decision, one finds the fundamental act of choice. It is said that someone
chooses something after becoming familiar with it, he wants it, accepts it,
and makes it his.’37 The act of choice requires the connected and
harmonious intervention of various capacities, principally that of
understanding and will. These two faculties, understanding and will, are
complementary to each other through their formal purposes, truth, and
good.

Considering that the truth is the good towards which intelligence is
inclined with all its strength, the will cannot want anything that is not
presented as “good” for the individual in the specific situation in which the
individual finds himself. Everything that the will wants or desires has to be
redressed as good. The good is then, consequently, the final cause to which
it should aspire. Therefore, every motive that moves the will to want or
desire must not only be a good, but also a contingent good that the will can
then accept or reject.'3®

D. Theoretical and Deliberative Understanding

Theoretical understanding and speculative judgment are required for
matrimonial consent.’39 The act of choice, of which matrimonial consent

134.Rosas, supra note 12, at 447.
135.1d.
136. Id.
137. FAILDE, supra note 15, at 25.
138. Id.

139. Rosas, supra note 12, at 450.
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exists, is substantially an act of will, revealed by the light of reason.'4° This is
because diverse objects or diverse aspects of the same object, among them
are those that the will has to select, have to be previously known by reason,
first, theoretically, and later, deliberatively.™4!

Regarding the theoretical understanding of the matrimonial purpose,
eligible by the will and required for matrimonial consent to exist, Section
One of Canon 1096 of the Code clearly indicates that “[fJor matrimonial
consent to exist, the contracting parties must be at least not ignorant that
marriage is a permanent partnership between a man and a woman|[,] ordered
to the procreation of offspring by means of some sexual cooperation.” 142

It is important to emphasize the following points: (1) that knowledge is
required in order for consent to exist; (2) the phrase “not ignorant” should
be understood as having some knowledge, because demanding that the
parties not be ignorant in place of expressly demanding knowledge indicates
that a vague, imprecise, and minimum knowledge is sufficient; (3) to not be
ignorant of the fact that it is a partnership is to not be ignorant that there is
some uniting bond; (4) to not be ignorant that it is permanent is less than not
being ignorant that it is indissoluble; (5) to not be ignorant that it is between
a man and a woman is, at the very least, to not be ignorant that it is
heterosexual; and (6) to not be ignorant that procreation is achieved through
“some sexual cooperation,” that is, not be ignorant that it comes from some
kind of bodily contact, and is to not be ignorant of the exact functions of the
sexual organs. ™3

It is not the same thing to be lacking the minimum understanding as it is
to be incapacitated.'#4 In order to possess the minimum understanding, the
former does not necessarily imply the latter, although the latter necessarily
implies the former.™5 Canon 1096 of the Code' refers to the lack of this
knowledge, while Section 1 of Canon 1095 of the Code'™7 refers to being
incapacitated, which is characterized as lacking sufficient use of reason.
Section 1 of Canon 1095 of the Code does not refer to a complete lack of
the use of reason but rather a sufficient lack of the use of reason.'#® The

140. Id.

141.1d.

142.1983 CODE OF CANON LAW, canon 1096, § 1.
143. Rosas, supra note 12, at 451.

144.1d.

145.1d.

146. Id.

147.1983 CODE OF CANON LAW, canon 1095, § 1.

148. Rosas, supra note 12, at 451.
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former implies the latter since the broad encompasses the narrow, but the
latter does not imply the former for the inverse reason that the broad is not
encompassed in the narrow.™9 This can be influenced by either permanent
causes, such as a psychic illness, or transitory causes, such as a severe
alcoholic intoxication.ts°

Considering the framing of what marriage is, the elements of marriage
are set forth in Section One of Canon 1096 of the Code — which are less
than those indicated in Section Two of Canon 1057 of the Code.'s' It
appears that a vague and imprecise theoretical knowledge of those elements
expressed in Section One of Canon 1096 of the Code is not sufficient to
produce true marital consent. This objection would be legitimate if, in order
to achieve an actual marriage, an explicit consent of all parties and the
existence of each one of the essential objective elements of marriage in their
juridical significance were required. However, this objection does not make
sense when what is enough to create an actual marriage is an implicit consent
to those elements. Starting from the elemental theoretical understanding of
the content referred to in Section One of Canon 1096 of the Code, when
there is implicit consent to those elements, the contracting parties accept the
marriage as a whole, without excluding with a positive act of will, some of
the essential objective elements of marriage.'s?

In order for the contracting party to carry out this process, it is required
that he has sufficient wisdom or discretion of judgment. It is necessary to
distinguish between discretion of judgment, which is the psychological
capacity to reflect on something, and the actual act of reflection.™s3

Discretion of judgment!'$4 refers to marriage in general and the act of
reflection refers to the marriage in particular. The first is a permanent or
common quality that acts as a prior assumption of the second, which is
expressed with an actual character and constitutes an intrinsic element of the
will. When the first does not exist, neither does the second, but even if the
first exists, it is still possible that the second does not. For there to be marital

149. Id.

150. Id.

151.1983 CODE OF CANON LAW, canon 1057, § 2.
152. FAILDE, supra note 15, at 29-30.

153.1d. at 31.

154.A decision to marry requires an appreciation of the commitment to a lifelong
total and exclusive sharing of oneself. The application of sufficient time and
effort to make this decision requires considerable maturity. The Roman
Catholic Church expresses this reality by saying that the decision to marry must
be made with due discretion of judgment. See John L. Young & Ezra E. H.
Griffith, Understanding Due Discretion of Judgment in Catholic Marriage Courts, 19
BULL. AM. ACAD. OF PSYCHIATRY & L. 109, 112 (19971).
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consent, it is not enough to have discretion of judgment alone because one
has to give in to the act of reflection.

Neither complete nor even insignificant discretion of judgment is
required. What is required is discretion of judgment capable of producing
the act of reflection proportionate to the object on which one needs to
reflect. This object is the essential object of marital consent, with the
contemplated extension of Section 2 of Canon 1057 and Section 1 of Canon
1055 of the Code and the establishment of a partnership for a lifetime with
multiple rights and essential obligations that flow: (1) from those that owe
that partnership of a lifetime'sS to the substance, within which one must
place the essential properties;'s¢ and (2) up to the rights-obligations that are
derived from the fact that this fellowship of conjugal life is institutionally
ordered to objective determinative ends.’s7

Normally the grave defect of discretion of judgment arises from a serious
psychic anomaly, but what makes the marriage null is the gravity of the
defect of discretion of judgment and not the gravity from which the defect
originates. If the cause from which the defect arises is serious, it can be
assumed that the defect is also serious. The premise cannot be ruled out;
however, despite the cause being serious, the defect may not be. The gravity
of the defect is measured by the inability of the discretion of judgment to
produce the reflection proportionate to the stated object of marital consent.

Discretion of judgment is only the capacity to reflect.’s® However, if the
required faculty to reflect is lacking, then it follows that the sufficient faculty
to choose is also absent, just as if the proper reflection is not present, neither
is the choice. It can be said that the lack of the required freedom and choice
is a necessary consequence of the profound defect of discretion of judgment,
but it is not a component of this serious defect of prudent judgment.'s® In
this case, it is usual to contend the nullity of the marriage because of a serious
defect of discretion of judgment, but not for a lack of required freedom.'5°

E. Lack of Freedom

155.1983 CODE OF CANON LAW, canon 10535, § 1.

156. Canon 1056 of the Code states that the essential properties of marriage are unity
and indissolubility. See 1983 CODE OF CANON LAW, canon 1056.

157.Section 1 of Canon 1055 of the Code states that the matrinomial covenant has
been raised to a dignity of a sacrament between the baptized. See 1983 CODE OF
CANON LAW, canon 1055, § I.

158. See Young & Griftith, supra note 154, at 115-16.
159. Rosas, supra note 12, at 454.
160. Id.
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Today, it is well known that there are psychic anomalies that, while leaving
intact the capacity of the intelligence to reflect as is appropriate, affect the
will. These anomalies cause the will to be unable to perform the act of
choice, giving rise to a lack of capacity to choose, and also producing in said
will, the lack of proper freedom.'6!

The distinguished canonist, Juan José Garcia Failde, mentions that
psychic disorders of this nature are or can be neurosis, psychopathies,
affective imbalances, incoercible internal propulsions, and obsessive ideas.'6?
As a result of some of these psychic disorders that directly interest the will,
there have been Roman Rota'%? sentences that have declared marriages null
for lack of internal freedom.'®4 It is widely known, however, that according
to classic doctrine, it was inconceivable that the will would fail because of an
illness or an irresistible impulse, while not affecting the understanding.’¢s
The thesis of ubi intellectus sibi et voluntas, which was sustained by Scholastic
Philosophy, was used as a starting point to argue that only one disorder in
the act of understanding can bring about a defect of will and specifically of
freedom."%6

The oldest jurisprudence from the Roman Rota followed this conclusion
and declared marriages null for a lack of internal freedom, only when it
appeared that the psychic disturbance had hindered the practical judgment,
but not because of a lack of internal freedom understood as an autonomous
subject or independent of the serious defect of discretion of judgment.'67

161. FAILDE, supra note 15, at 33.
162. 1d.

163. The Sacred Roman Rota is part of the great system of government in Rome, by
means of which the Pope discharges the duties which devolve on him as the
Supreme Ruler of the Catholic Church. The Sacred Roman Rota is the Roman
Catholic Church’s highest judicial court. Its function is to secure the observance
of laws, the proper supervision of dioceses, and ecclesiastical affairs, the
appointment of officers, and such matters. See Rev. M. J. Browne, The Sacred
Roman Rota and the Judicial System of the Catholic Church (An Unpublished
Paper the Sacred Roman Rota), available at http://www.catholicpamphlets.net/
pamphlets/ The%20Sacred%20R oman%20R ota.pdf (last accessed Mar. 31, 2014).

164. FAILDE, supra note 15, at 33. (citing c. de Jorio, 20 December 1967, SSRD 59
(1967) 870).
165. Id. (citing Gommar Michiels, De Delictis et Poenis II (1961)).

166. Id. (citing José Geraldo Caiby Crescenti, Falta de Liberdade Interna e Nulidade
de Consentimento Matrimonial, at 2-344 (1990) (unpublished Ph.D.
dissertation, N. Domenici, Roma) (on file with Author)).

167.1d. at 34.
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On the other hand, one section of the doctrine!®® maintains the
conclusion that in the cases in which sufficient reflection and discretion of
judgment exist, it produces a lack of required freedom. This subject of lack
of sufficient freedom must be individualized as an autonomous subject of
marital nullity. This autonomous subject of lack of sufficient freedom will be
based not on Section 2 of Canon 1095 of the Code, but rather on Canon
1057.799 It must be considered as a lack of the voluntary aspects of this act of
will, the marital consent, independently of the intellective aspects of that
same act of will.

In reality, internal freedom must be referred to as the human act of
consent. It can be interpreted, in a broad sense, as a basic element of that
consent in its unity of voluntary and intellective elements, or it can be
interpreted in a strict sense that limits itself to the voluntary aspects,
independently of the intellective aspects, of that same human act, if the
intelligence-will dichotomy is valid."7°

F. The Act of Choice in the Actual Marriage and Motivations of the Will

Beginning with the hypothesis that the will has non-pathological conscious
rational motives to make the decision in favor of an actual marriage, it is
important to remember that decision would not be free if the will has not
simultaneously had motives for deciding against that marriage.™7"

These motives, in favor of the will's decision to proceed with said
marriage, do not consist of the products of the studied understandings, such
as universal ideas, judgments, or reasoning, but rather in the contents of
those products that the understanding presents to the will under the
appearance of “good.” They are fundamentally formed by the essential
“goods” that, in general, imply marriage for the people’s lives and, in
particular, for the person who intends to marry. It has to do with the values
of the marriage, such as the rights or natural ordainment for the good of the
spouses, and with the values of the party with whom one is thinking of
entering into an actual marriage.

In the influence of the rational, conscious, and non-pathological
motivations over the will, they play a fundamental role in the affective life of
the person, which include feelings, emotions, and passions. If it is possible to

168.1d.
169. Id.

170.Juan José Garcia Failde, La Liberta Psicologica e Il Matrimonio, in L'INCAPACITA DI
INTENDERE E DI VOLERE NEL DIRITTO MATRIMONIALE CANONICO (CAN.
1095 NOS. 1-2) 41-50 (Arcisodalizio of the Roman Curia ed., 2000).

171.Rosas, supra note 12, at 456.
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establish a difference between these states, it can be said that the feelings or
affections are states that express the particular emotional-aftectionate, as well
as subjective resonance, with which the person lives his own psychological
processes. Emotions and passions are very intense feelings, but emotions are
transitory, and passions, permanent.'7?

Everything that has been mentioned as part of the emotional life is
something that is saturated in the contents of the intelligence and the will,
giving them coloring or tonalities that are fundamentally either pleasant or
unpleasant.'73 From this point of view, the emotional life guides the
understanding in one direction or another. If, to a person, an object has an
emotional resonance of a pleasant color or tone, he will direct the emotions
toward the understanding. Conversely, if, to a person, an object has the
emotional resonance of an unpleasant tone, he will distance the emotion
from the understanding. The intelligence will intend to discover how much
pleasant tone and how much unpleasant tone a product of its own has in
order to present it to the will as desirable, in the first case, or as disposable, in
the second case. Similarly, the emotional life has great influence over the will
because, aside from the fact that the lack or scarcity of emotional resonance
deprives the will of one of the most powerful impulses, the will feels
attracted to choose between the motivations that the understanding presents
to it, those whose tone is pleasant.'74 This is nothing more than a particular
case of what generally happens in life — one is inclined to accept the
pleasant and refuse the unpleasant, and within the pleasant, one is led to
choose the most pleasant over the least pleasant.

Proceeding to explore the unconscious non-pathological motivations,
the human being is frequently guided in his actions by a complicated
collection of motivations. Among these motivations are interwoven the
conscious, the unconscious, the semi-conscious, and the subconscious,
without realizing with certainty where one of those phenomenons ends and
where another begins.

To clarify the previous phenomenon, it is helpful to look to the
concepts of Failde —

The unconscious includes those psychic contents that were never in the
conscious or, that one day disappeared from it, and are unable to return
unless technical methods, like psychotherapy, are used. The subconscious is
comprised of the field of psychic experience that is not present in the actual
conscious. At the same time, the subconscious is formed by the
preconscious, or rather, by those psychic contents that present themselves
in the conscious with ordinary, rational procedures such as reflection or

172. Failde, supra note 170, at 40.
173. Rosas, supra note 12, at 456.

174. Id.
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profound introspection. The semi-conscious, which for some authors replaces
the wunconscious and really does not exist, includes the area in which the
conscious exists, but it is dark.'75

Turning now to the unconscious motivations that move the will towards
marriage, the following question arises — how can these motivations
influence the will if they are not present in the conscious, which like power
or psychological faculty, is the same as understanding, and if nothing can
move the will without having first been known as good by the
understanding and presented as good to the will by the understanding?'7

The last part is true. The motive of the desire of the will is the known
good.'77 Even non-deliberate acts, such as feelings or affection, attract the
will and are means by which the true rational motives move the will, for as
necessary as they may be, they do not arise in the will, but rather as soon as
the understanding presents to the will a “reason for good.”'78

Shifting the focus to pathological conscious and unconscious
motivations, it is said that the pathological motivations can be considered
unconscious inasmuch as they are ignorant of their origins. The pathological
motivations can be influential in the human psyche in that they make
themselves present and their presence is felt as soon as the sufterer is aware of
their existence.

A motivation can be pathological, although its content itself may not be,
provided that the way it is presented to the person is pathological.!7? The
manner in which a motivation is presented to the person is pathological
when it has a tendency to repeat itself in a way that is more or less
automatic.'$°

To exemplify and better understand the previous idea, it is fitting to
textually cite Failde, to wit —

[Flor example, in the fixed ideas that characterize an obsessive neurosis;
these ideas frequently do not have, in their content, a morbid character
[think, for example, of the fixed, obsessive idea of washing one’s hands],
but they acquire this morbid character due to persistence and the ability to
not be coerced with which they present themselves, polarizing all of the

175. Failde, supra note 170, at 42 (emphasis supplied).
176. Rosas, supra note 12, at 457.

177. See IMMANUEL KANT, FUNDAMENTAL PRINCIPLES OF THE METAPHYSICS OF
MORALS 9 (Thomas Kingsmill Abott trans., 1785).

178. Rosas, supra note 12, at 457.
179. Id. at 458.
180.Id.
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attention of the neurotic and, on certain occasions, guiding its conduct
against its will.’8"

Pathological motivations can be understood in a strict sense and a broad
sense. Seen in the strict sense, these motivations come to consist in specific
disturbances of the content of the thoughts, accompanied by abnormal
impulses.'® Delirious, obsessive, and overvalued ideas are understood in
these disturbances.’3 Understood in this way, pathological motivations
hinder or prevent practical judgment, reflection, and consequently, free
choice, or possibly, free choice alone.'84

Understood in the broad sense, pathological motivations embrace all the
processes that produce strong traumas in the psyche.’s Common
characteristics of neurotic people, the states of indecision, uncertainty, doubt,




