The Coconut Levy Funds as Public Funds:
Establishing Guidelines for Judicial
Recognition of the Sui Generis Nature of
[1I-Gotten Wealth Suits

Maria Christina Capito Rabonza*

I, INTRODUCTION. . .ttttiitttiiiee et e e et e et e e e e eniaees 105§
A. Background of the Study
B. Significance of the Study
II. REPUBLIC V. SANDIGANBAYAN (FIRST DIVISION) AND
PHILIPPINE  COCONUT PRODUCTS FEDERATION, INC.
(COCOFED) V. REPUBLIC.......ccoiiiiiiiiiiiiiiiieiiie e I11
A. History of the Coconut Levy Funds
B. The Cojuangco Block of Shares: The Case of Republic v.
Sandiganbayan (First Division)
C. The CIIF Block of Shares: The Case of Philippine Coconut
Products Federation, Inc. (COCOFED) v. Republic
III. ESTABLISHING GUIDELINES FOR JUDICIAL RECOGNITION OF
THE SUI GENERIS NATURE OF ILL-GOTTEN WEALTH SUITS ...... 138
A. A Critique of the Definition of Ill-Gotten Wealth in Republic v.
Sandiganbayan (First Division)
B. The Implications of Altering the Definition of Ill-Gotten Wealth
C. The Conflict Between the Linear Progression of Judicial Decisions
and 1ll-Gotten Wealth Suits
D. Creating a Different Paradigm for Ill-Gotten Wealth Suits:
Establishing Guidelines to Resolve the Challenges Posed by the
Linear Progression of Judicial Decisions
IV. CONCLUSION AND RECOMMENDATIONS ....cccvtiiiieeeeiiiiiiiinannn 194
A. Putting Things into Perspective
B. Limitations of the Proposed Guidelines and an Alternative Route
C. 1In Closing
V. EPILOGUE ...ttt et e e e e e e 205

[. INTRODUCTION

A. Background of the Study



106 ATENEO LAW JOURNAL [vor. s8:105%

In 1987, the Republic of the Philippines (the Republic or the Government)
filed Civil Case No. 0033" against Eduardo “Danding” M. Cojuangco, Jr.
(Cojuangco) and several others for the recovery of ill-gotten wealth under
Executive Order (E.O.) Nos. 1,2 2,3 and 14.4 The case was later subdivided
into eight complaints, one of which was Civil Case No. 0033-F, entitled
Republic of the Philippines v. Eduardo M. Cojuangco, Jr., et al.5 It sought to
recover shares of stocks of San Miguel Corporation (SMC) registered in the
names of Cojuangco and several corporations under his control.®

The Republic alleged that the shares are in the nature of public funds
since they were acquired using the coconut levy funds, which are essentially
taxes imposed by the State on coconut farmers during the administration of
President Ferdinand E. Marcos. Cojuangco was, at one time or another, the
President and/or Chief Executive Officer (CEQO) of several institutions and
corporations mandated under law to utilize the coconut levy funds for the
development of the coconut industry.” This served as the crucial link for the
Republic to allege that Cojuangco used his official position to access the
coconut levy funds and used it for his personal benefit, which was to acquire

* 13 ].D., with honors, Ateneo de Manila University School of Law. This Note is
an abridged version of the Author’s Juris Doctor Thesis, which won the Dean’s
Award for Best Thesis of Class 2013 (Gold Medal) of the Ateneo de Manila
University School of Law (on file with the Professional Schools Library, Ateneo de
Manila University).

Cite as §8 ATENEO L.J. 105 (2013).

1. Republic of the Philippines v. Eduardo M. Cojuangco, Jr., et al., SB Civ. Case
No. 0033-F, Nov. 28, 2007.

2. Office of the President, Creating the Presidential Commission on Good
Government, Executive Order No. 1 [E.O. No. 1] (Feb. 28, 1986).

3. Office of the President, Regarding the Funds, Moneys, Assets, and Properties
Mlegally Acquired or Misappropriated by Former President Ferdinand Marcos,
Mrs. Imelda Romualdez Marcos, their Close Relatives, Subordinates, Business
Associates, Dummies, Agents, or Nominees, Executive Order No. 2 [E.O. No.
2] (Mar. 2, 1986).

4. Office of the President, Defining the Jurisdiction over Cases Involving the IlI-
Gotten Wealth of Former President Ferdinand E. Marcos, Mrs. Imelda R.
Marcos, Members of their Immediate Family, Close Relatives, Subordinates,
Close and/or Business Associates, Dummies, Agents and Nominees, Executive
Order No. 14 [E.O. No. 14] (May 7, 1986). E.O. No. 14 was further amended
by E.O No. 14-A. See Office of the President, Amending Executive Order No.
14 [E.O. No. 14-A] (Aug. 18, 1986).

5. Eduardo M. Cojuangco, Jr., et al., SB Civ. Case No. 003-F.

6. Id

7. Id.
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the SMC shares for himself, in unlawful concert with his co-defendants, and
in flagrant breach of public trust and fiduciary obligations.?

The SMC shares that the Government sought to recover are divided
into two blocks. The first block was the subject of the suit, Republic v.
Sandiganbayan (First Division),” which was decided by the Supreme Court on
12 April 2011 (2011 Case). This block is equivalent to 20% of the
outstanding capital stock of SMC at the time of its acquisition in 1983.'°
Due to the issuance of new SMC shares in 2010, it has been reduced to 15%
with an estimated value of £56,000,000,000.00 as of June 2012."" Over two
decades after the filing of Civil Case No. 0033, the Court dismissed the
Government’s claim to the 20% block of SMC shares and declared
Cojuangco and his co-defendants to be its lawful owners.'2

Less than a year later, the Supreme Court promulgated its decision in
Philippine  Coconut  Products  Federation, Inc. (COCOFED) v. Republic'3
(hereinafter 2012 Case). It involved the second block of SMC shares that the
Government sought to recover which was equivalent to 27% of the
outstanding capital stock of SMC at the time of its acquisition.'# The Court
awarded that second block of shares to the Republic, declaring the latter as
its lawful owner, but subject to the requirement that the shares be used for
the benefit of the coconut farmers and the development of the coconut
industry.'s These shares are estimated to be worth £57,000,000,000.00.'6

8. Id

9. Republic of the Philippines v. Sandiganbayan (First Division), 648 SCRA 47
(2011) [hereinafter 2011 Case].

10. Eduardo M. Cojuangco, Jr., et al., SB Civ. Case No. 0033-F.
11. 2011 Case, 648 SCRA at 278 (J. Brion, dissenting opinion). The 15% shares are
comprised of 493,375,183 common shares. Id.

Based on the average trading price of the SMC shares of 114.00 as of 18 June
2012, the awarded shares are worth an estimated £56,200,000,000.00. Philippine
Stock Exchange, San Miguel Corporation, available at http://www.pse.com.ph/
stockMarket/companylInfo.html?id=154&security=165&tab=0 (last accessed
June 16, 2013).

12. 2011 Case, 648 SCRA at 162-63.

13. Philippine Coconut Products Federation, Inc. (COCOFED) v. Republic, 663
SCRA 514 (2012) [hereinafter 2012 Case].

14. See San Miguel Corporation v. Sandiganbayan, 340 SCRA 289 (2000).
15. 2012 Case, 663 SCRA at 638-43.

16. The remaining 27% block of shares is reportedly comprised of 753,850,000
preferred shares. They were originally common shares that were swapped for
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Such Supreme Court decisions resulted in two cases, which involved the
same subject matter, cause of action, and parties, having opposing
conclusions. The question is why were they decided differently?

A reading of the 2011 Case reveals that one of the main reasons for this
was the Supreme Court’s use of a self-concocted definition of ill-gotten
wealth, which deviated from what is provided by law and jurisprudence.'”
This error is crucial because it effectively altered the cause of action for the
recovery of ill-gotten wealth under E.O. Nos. 1, 2, and 14. By applying this
erroneous made-up definition, the Court subjected the Republic to
substantive legal and evidentiary requirements that did not exist prior to the
promulgation of the 2011 Case, and which the Court nevertheless faulted the
Republic for since it failed to meet such requirements.'® Another major
factor that contributed to the Republic’s defeat was the Court’s refusal to
recognize the public character of the coconut levy funds.'

Nonetheless, the Court in the 2012 Case reverted to the definition of ill-
gotten wealth established by law and jurisprudence, and even expressly
acknowledged that coconut levy funds are public funds.?° This paved the
way for the Republic to recover the 27% block of SMC shares. The decision
in the 2011 Case is now final and executory. As for the 2012 Case, the
opposing party filed a Motion for Reconsideration on 14 February 2012 and,
until that is resolved, the decision is not final and executory.??

Under the current legal framework, this kind of inconsistency between
rulings of the Supreme Court is countenanced because of legal rules and
principles that ensure the stability and certainty of judicial decisions and

preferred shares in September 2009, pursuant to an agreement entered into by
the Arroyo administration that gave SMC the exclusive option to redeem and
purchase the shares on the third year, or on 2012. It also fixed the price of the
shares at £75.00. At the fixed price of £75.00, they are worth an estimated
£56,500,000,000.00. Omi C. Royandonan, Cojuangco’s victory, PHIL. DAILY
INQ., Apr. 18, 2012, available at http://opinion.inquirer.net/27019/cojuangco
%E2%80%99s-victory (last accessed June 16, 2013).

Note, however, that these shares were recently diluted to 24% due to the failure
of the Government to subscribe to an increase in SMC’s authorized capital
stock. Dean Andy Bautista, For the record, PHIL. STAR, Apr. 14, 2012, available at
http://www.philstar.com/opinion/796548/record (last accessed on June 16,
2013).

17. 2011 Case, 648 SCRA at 129-36.

18. Id. at 136-56.

19. Id. at 156-57.

20. 2012 Case, 663 SCRA at 604.

21. Motion for Reconsideration, 2012 Case, 663 SCRA $14, motion for reconsideration
filed, G.R. Nos. 177857-58 (Feb. 14, 2012).
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prevent delay in the administration of justice. For example, the doctrine of
immutability of judgments prohibits any revision, amendment, or reversal of
a final and executory judgment even if it is erroneous.?? The doctrine of stare
decisis requires that a principle of law or ratio?3 established by the Court
should be applied to all future cases that bear substantially the same facts.24
While stare decisis accommodates changes to an established ratio when proven
to be erroneous, the new ruling must be applied prospectively,?s leaving the
parties in the past cases to bear the consequences of an erroneous ruling.

The observation made here is that the Philippine legal system favors a
forward or a linear movement akin to time, such that once a particular point
in time has passed, it can no longer be revisited. Similarly, it bars the
relitigation of both issues and actions because it is an attempt to repeat a
process that has already been done. For purposes of this Note, this
characteristic of the legal system is referred to as the “linear progression of
judicial decisions.”

The problem with this linear progression is that it fails to accommodate
the extraordinary and peculiar nature of ill-gotten wealth suits, which are
comprised of approximately 276 cases?0 that bear the same cause of action for
the recovery of ill-gotten wealth under E.O. Nos. 1, 2, and 14. Some even
involve the same parties, varying only in the asset to be recovered or the
subject matter. Others involve the same cause of action, parties, and even
subject matter, but differ only with respect to the issues to be resolved —
one case will deal only with the wvalidity of the sequestration of the subject
matter, while another case will deal with the ownership of the same subject
matter. Therefore, the cases contain interlocking issues where the resolution
of one in a pending action can potentially affect all the other cases that
depend on the same issue.

However, ill-gotten wealth suits do not reach the Supreme Court in a
chronological or rational order. The Court settles each suit as they arrive,
regardless of the presence of interlocking issues in cases pending in the lower

22. WILLARD B. RIANO, CIVIL PROCEDURE (A RESTATEMENT FOR THE BAR)
414 (2009 ed.) [hereinafter RIANO, CIVIL PROCEDURE].

23. This is also known as ratio decidendi, which is defined as the principle or rule of
law on which a court’s decision is founded. BLACK’S LAW DICTIONARY 1376
(oth ed. 2009).

24. Confederation of Sugar Producers Association, Inc. v. Department of Agrarian
Reform, 519 SCRA §82, 618-19 (2007).

25. Columbia Pictures, Inc. v. Court of Appeals, 261 SCRA 144, 168 (1996).

26. This figure is updated as of 27 March 2012. It is the latest available figure
provided by the PCGG on 22 June 2012.
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courts. Therefore, conflict arises when an issue essential to the resolution of
an earlier case recurs in another action, after the former has already become
final and executory.

This Note, therefore, attempts to resolve that conflict and fill in the
inadequacy of the current legal framework by proposing guidelines or
grounds to invoke reconsideration of a final and executory judgment of the
Supreme Court, specifically involving the recovery of ill-gotten wealth
under E.O. Nos. 1, 2, and 14. The guidelines are premised on the claim that
ill-gotten wealth suits are sui generis?7 due to the peculiarities of having 276
cases bearing a common cause of action, and due to the fact that they
involve the recovery of public funds and, therefore, present matters of
paramount public interest.

B. Significance of the Study

One of the biggest challenges confronting the successful resolution of the
276 pending ill-gotten wealth suits is the Supreme Court’s act of changing
the definition of ill-gotten wealth, as it did in the 2011 Case. This was neither
a negligible act nor an ordinary exercise of the judicial function to interpret
and fill in the gaps in the law. It was an act that effectively altered the cause
of action for the recovery of ill-gotten wealth, in violation of the law laid
down in E.O. Nos. 1, 2, and 14, as well as in the Presidential Commission
on Good Government (PCGG) Rules and Regulations (PCGG Rules).? It
was an act of judicial legislation.

Yet, the significance and impact of this act clearly escapes the courts. On
11 June 2012, only five months after the promulgation of the decision in the
2012 Case, the Sandiganbayan rendered a decision dismissing another ill-
gotten wealth suit that impleaded business tycoon Lucio C. Tan as a
defendant. 29 The said decision adopted in foto the Supreme Court’s
definition of ill-gotten wealth in the 2011 Case, and concluded that the
Republic failed to meet the requirements of this definition. One can

27. Sui generis literally means “[o]f its own kind or class; unique or peculiar.”
BLACK’S LAW DICTIONARY 1572 (9th ed. 2000).

28. Presidential Commission on Good Government, Rules and Regulations
Implementing Executive Orders No. 1 and 2 (Apr. 11, 1986) [hereinafter
PCGG Rules].

29. Republic of the Philippines v. Lucio C. Tan, et al., SB Civ. Case No. 0005,
June 11, 2012. See Ira Pedrasa, Ill-gotten wealth case vs Lucio Tan dismissed,
available at http://www.abs-cbnnews.com/business/06/13/12/1ll-gotten-wealth
-case-vs-lucio-tan-dismissed (last accessed June 16, 2013). See also The Feed,
Tycoon Lucio Tan’s ill-gotten wealth case gets dismissed by Sandiganbayan
after 25 years of litigation, available at http://www.spot.ph/the-feed
/s1307/lucio-tans-ill-gotten-wealth-case-gets-dismissed-by-sandiganbayan-
after-25-years-of-litigation (last accessed June 16, 2013).
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presume that this is the start of a dangerous trend. Just how many more cases
must be decided, and, worse, dismissed using the erroneous 2011 Case as
basis?

But, there is a more dangerous trend that must be guarded against. An
erroneous decision perpetuated by the courts is not uncommon under the
command of stare decisis and the doctrine of immutability of judgments, and
it can be argued that to disturb the underlying policy of these doctrines is to
cause evil to our legal system. However, the act of forgetting or rewriting
history to the extent of demoting the class of ill-gotten wealth suits to just
another legal suit is tantamount to disregarding their extraordinary character
— from the historical circumstances that created them and, consequently,
the value behind the persistent pursuit of the Marcos ill-gotten wealth, to
their inherent peculiarities that necessitate a legal treatment distinct from all
others. 3° This, the Author proposes, is a far greater evil that must be curbed.

This Note does not seek for ill-gotten wealth suits to be made as an
exception to the rule — it claims that they are, by nature, an exception. This
occurred from the moment that former President Corazon C. Aquino used
her revolutionary legislative powers in making it a State policy to recover the
Marcos ill-gotten wealth, and from the moment that the courts willingly
responded to that call. It is to be remembered that the driving force behind
these suits is the recovery of public funds, assets, and properties.3' It is the
recovery of what properly belongs to the State for the benefit of its people.32
That, in itself, places these suits in their very own league and calls for a
different treatment than the rest.

It is hoped that the significance of this Note goes beyond a critique of an
erroneous decision, but becomes a humble contribution to a concerted effort
to recalibrate the legal system, and once again give ill-gotten wealth suits the
attention and legal consideration they have always deserved.

II. REPUBLIC V. SANDIGANBAYAN (FIRST DIVISION) AND PHILIPPINE
COCONUT PRODUCTS FEDERATION, INC. (COCOFED) v. REPUBLIC

History is the long and tragic story of the fact that privileged groups seldom give up
their privileges voluntarily.

30. See generally Second Motion for Reconsideration at 36-46, 2011 Case, 648
SCRA 47 (G.R. Nos. 166859, 169203, 180702).

31. See E.O. No. 2, whereas cl.
32. Id.
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— Martin Luther King, Jr.33
A. History of the Coconut Levy Funds

1. The Creation of the Coconut Levy Funds

The coconut levy funds were created by a series of laws promulgated by
President Marcos, 34 which consist of the following:

(1) The Coconut Investment Fund (CIF) created under Republic
Act (R.A.) No. 6260535

(2) The Coconut Consumers Stabilization Fund (CCSF) created
under Presidential Decree (P.D.) No. 276;36

(3) The Coconut Industry Development Fund (CIDF) created
under P.D. No. $82;37 and

(4) The Coconut Industry Stabilization Fund (CISF) created under
P.D. No. 1841.38

These laws imposed on coconut farmers various levies on each sale of
copra or equivalent coconut product from 1972 to 1982.39 The laws
mandated that the levies be used for the specific purpose for which each fund
was created, under the general framework of developing the domestic
coconut industry.4° For instance, the CIF was created to provide capital

33. Martin Luther King, Jr., Letter from Birmingham Jail, in THE BEST AMERICAN
EssAays OF THE CENTURY 267 (Joyce Carol Oates & Robert Atwand, eds.,
2000).

34. Philippine Coconut Producers Federation, Inc. (COCOFED) v. Presidential
Commission on Good Government (PCGG), 178 SCRA 236, 240-44 (1989)
[hereinafter COCOFED v. PCGQG].

35. An Act Instituting A Coconut Investment Fund and Creating A Coconut
Investment Company for the Administration Thereof [Coconut Investment
Act], Republic Act No. 6260 (1971).

36. Establishing A Coconut Consumers Stabilization Fund, Presidential Decree No.
276 (1973).

37. Further Amending Presidential Decree No. 232, as Amended, Presidential
Decree No. §82 (1974).

38. Prescribing a System of Financing the Socio-Economic and Developmental
Program for the Benefit of the Coconut Farmers and Accordingly Amending
the Laws Thereon, Presidential Decree No. 1841 (19871).

39. Philippine Daily Inquirer, In the Know: Coconut Levy, PHIL. DAILY INQ., Jan. 22,
2012, available at http://newsinfo.inquirer.net/132171/in-the-know-coconut-
levy (last accessed June 16, 2013).

40. See COCOFED v. PCGQG, 178 SCRA at 240-244.
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investment financing to the industry.4" To do this, the Philippine Coconut
Administration (PHILCOA),4? as agent and trustee of the CIF, would use
part of the levies to pay the Government’s subscription in the Coconut
Investment Company (CIC). The CIC would then provide loans to coconut
farmers and those engaged in business in the coconut industry, as well as
organize subsidiaries to operate coconut oil mills and centrals.43 The plan was
to transfer the Government’s shares in CIC to coconut farmers who had paid
the levies, whereupon a new private entity fully owned by the farmers
would be incorporated.# Meanwhile, the remaining portion of the collected
levies was used for the operations of PHILCOA and a “recognized national
association of coconut producers with the largest number of membership as
determined by the Philippine Coconut Administration,”#S which became the
Philippine Coconut Producers Federation, Inc. or COCOFED.46

On the other hand, the CCSF was used to subsidize coconut-based
consumer goods at set prices in order to promote “socialized pricing of
coconut-based commodities,” and to curb the effects of “supply and price
dislocations” caused by the crisis in the world market for fats and oils.47
CCSF funds were then used to establish the CIDF, which was created to
finance the Government’s replanting program for coconut farms and idle
lands, using “superior hybrid coconut trees.”#® Collections under the CCSF
and CIDF were suspended in 1980, only to be re-imposed a year later along
with the conversion of the CCSF into the CISF.49 The funds collected

41. R.A. No. 6260, § 2.

42. PHILCOA was the new name given to the National Coconut Corporation
(NACOCO) in 1954. NACOCO was established in 1940 to promote the
growth and development of the coconut industry. In 1973 and by virtue of P.D.
No. 232, the Philippine Coconut Authority (PCA) absorbed the powers,
functions, assets, and personnel of PHILCOA, the Philippine Coconut
Research Institute (PHILCORIN), and the Coconut Coordinating Council
(CCC). The PCA is now an attached agency of the Department of the
Agriculture and is the sole government agency tasked to develop the coconut
industry. Department of Agriculture, Philippine Coconut Authority, History of
the Philippine Coconut Authority, available at http://www.pca.da.gov.ph/
history.html (last accessed June 16, 2013).

43. R.A. No. 6260, § 5.

44. 1d. § 7.

4s. 1d. §o.

46. COCOFED v. PCGG, 178 SCRA at 24T.

47. P.D. No. 276, whereas cl. See also COCOFED v. PCGG, 178 SCRA at 242.
48. P.D. No. 5§82, whereas cl.

49. COCOFED v. PCGG, 178 SCRA at 244.
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under the CISF were apportioned among the CIDF, COCOFED, the
Philippine Coconut Authority (PCA),5° and the “bank acquired for the
benefit of coconut farmers under P.D. 755.”5" This bank would be later
known as the United Coconut Planters Bank (UCPB).52

2. United Coconut Planters Bank: The Bank Acquired for the Benefit of
Coconut Farmers

In an attempt to provide coconut farmers with easy access to credit,
President Marcos issued P.D. No. 755 in 1975 directing the PCA to acquire
a commercial bank using funds from the CCSF.53 Collections under the
CCSF and the CIDF were then deposited into the bank to serve the credit
requirements of the coconut farmers by providing credit facilities at
preferential rates.s* P.D. No. 755 also authorized the PCA to distribute to
coconut farmers the shares of stocks of the bank for free, in accordance with
rules and regulations of the PCA.53

The commercial bank contemplated in P.D. No. 755 would eventually
become UCPB. Originally called First United Bank (FUB) and owned by
Pedro Cojuangco, the PCA arranged to acquire the former’s controlling
shares amounting to 72.2% of the outstanding capital stock of the bank,
through Pedro’s nephew, Cojuangco.

Cojuangco had the exclusive option to acquire his uncle’s shares so he
purchased them for and in his behalf, as well as in behalf of “certain other
buyers,” which referred to the PCA.5¢ The PCA, then, acquired those shares
from Cojuangco, save for 7.22% of the outstanding capital stock of FUB,
which Cojuangco retained for himself as a form of compensation for the
transaction.’7 The total acquisition amount for the shares of $150,000,000.00

50. See generally Department of Agriculture, supra note 42.

s1. P.D.No. 1841, §§ 1 & 1T1.

52. COCOFED v. PCGG, 178 SCRA at 245-246.

53. Approving the Credit Policy for the Coconut Industry as Recommended by the

Philippine Coconut Authority and Providing Funds Therefor, Presidential
Decree No. 755, §§ 1 & 2 (1975).

54. See An Act to Codify the Laws Dealing with the Development of the Coconut
and other Palm Oil Industry and for Other Purposes [COCONUT INDUSTRY
CODE] Presidential Decree No. 961, art. III, § 8 (1976). See also Revising
Presidential Decree Numbered Nine Hundred Sixty One [REVISED COCONUT
INDUSTRY CODE], Presidential Decree No. 1468, art. III, § 8 (1978) & P.D.
No. 755, § 2.

55. P.D. No. 755, § 1.

$6. 2012 Case, 663 SCRA at §31.
$7. Id.
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or £6,400,000,000.005% came from the coffers of the PCA, which the latter
reimbursed using the coconut levy funds. The shares were then registered in
the name of the PCA and eventually distributed to coconut farmers holding
PCA-registered receipts, which were issued in exchange for paying levies
under the CIF.$9

3. Creation of the Coconut Industry Investment Fund and Acquisition of the
San Miguel Shares of Stocks

In 1976, President Marcos issued P.D. No. 961 in order to codify the various
laws dealing with the development of the coconut and other palm oil
industries.%° This became known as the Coconut Industry Code.%" It turned
the PCA into an independent public corporation with the sole power to
impose the levies and implement the policies created under the CCSF and
the CIDF.52 It also authorized UCPB to use surplus funds of the CCSF and
the CIDF to acquire shares of stocks in corporations engaged in the
establishment and operation of businesses relating to the coconut and palm
oil industries.%3 The acquired shares would then be distributed to the
coconut farmers for free.% These allotted surpluses of the CCSF and the
CIDF became known as the Coconut Industry Investment Fund or CIIF.55

UCPB, as administrator of the CIIF, was tasked to invest the funds in
accordance with the various laws relating to the coconut levies. Since
Cojuangco was the President and member of the board of directors of
UCPB, he naturally became responsible for pouring CIIF funds into various
corporations, including, but not limited to, six oil mills (hereinafter CIIF Oil

58. Based on the exchange rate as of 16 June 2013 of $1.00 = £42.47. OANDA,
Currency Converter, available at http://www.oanda.com/currency/converter/
(last accessed June 16, 2013).

59. 2012 Case, 663 SCRA at §32-33.

60. Department of Agriculture, supra note 42.

61. See generally REVISED COCONUT INDUSTRY CODE.

62. Id.art. II, § 1 & art. III, §§ 1-3.

63. Id. art. III, § 9.

64. Id. art. III, § 10.

65. COCOFED v. PCGG, 178 SCRA at 243. Under Letter of Instructions (LOI)
No. 926 issued in 1979 by President Ferdinand E. Marcos, the corporations that
the CIIF would invest in were required to be at least 0% owned or controlled
by coconut farmers. See Office of the President, Rationalization of the Coconut
Oil Milling Industry, Letter of Instructions No. 926, Series of 1979 [LOI No.
926, s. 1979], § 2 (a) (Sep. 3, 1979). See also 2012 Case, 663 SCRA at 530.
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Mills) and food and beverage giant, San Miguel Corporation (SMC).56
Cojuangco reportedly acquired approximately 60% of the shares of SMC
with the use of coconut levy funds amounting to $150,000,000.00 or
£6,400,000,000.00.97 This became the subject of a suit for the recovery of ill-
gotten wealth, docketed as Civil Case No. 0033-F.

4. On the Path to Recovering Ill-Gotten Wealth

In 1986, the EDSA People Power Revolution broke out and brought an end
to the 21-year regime of President Marcos. Mrs. Corazon Aquino was
installed as President and, through her revolutionary government, she began
the process of recovering the ill-gotten wealth amassed by President Marcos
and his family, their close relatives, nominees, and associates located in the
Philippines and abroad.®®

The first step was to issue E.O. No. 1, which stressed the “urgent need
to recover all ill-gotten wealth”% and, for which purpose, the PCGG was
created.”’° Soon after this, E.O. No. 2 was issued in order to freeze the assets
and properties of the Marcos family and their cronies.”* It also laid down the
rule that the assets and properties to be recovered from such persons may be
in the form of both real and personal properties, including shares of stocks.7?
These efforts came full circle with the issuance of E.O. No. 14, as amended
by E.O. No. 14-A, because it allowed PCGG to pursue civil and criminal
suits for the recovery of ill-gotten wealth by vesting the Sandiganbayan with
original and exclusive jurisdiction over such suits.73

Pursuant to the rule-making authority granted to it by E.O. No. 1,74 the
PCGG issued the PCGG Rules on 11 April 1986. One of its most important
features is that it provides a complete definition of ill-gotten wealth not
found in E.O. Nos. 1 and 2.75

66. Eduardo M. Cojuangco, Jr., et al., SB Civ. Case No. 0033-F.

67. 2011 Case, 648 SCRA at 92. See also Eduardo M. Cojuangco, Jr., et al., SB Civ.
Case No. 0033-F & OANDA, supra note 58.

68. 2012 Case, 663 SCRA at 533.

69. Bataan Shipyard & Engineering Co., Inc. v. Presidential Commission on Good
Government, 150 SCRA 181, 202 (1987) (citing E.O. No. 1, whereas cl.).

70. E.O. No. 1, § 1.

71. E.O. No. 2, §§ 1-4.

72. 2012 Case, 663 SCRA at §33.
73. E.O.No. 14, §§ 1 & 2.

74. E.O. No. 1, § 3 (h). This Section provides that “[tlhe Commission shall have
the power and authority [ ] ... [tJo promulgate such rules and regulations as may
be necessary to carry out the purpose of this order.” Id.

75. PCGG Rules, § 1 (A). This Section provides —
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In keeping with its powers and duties under E.O. No. 1, the PCGG
sequestered various assets and properties alleged to be part of the Marcos ill-
gotten wealth, which included the controversial SMC shares.”® On 31 July
1987, the PCGG instituted a suit before the Sandiganbayan on behalf of the
Republic for the recovery of ill-gotten wealth in connection with the
coconut levy funds, docketed as Civil Case No. 0033.77 In 1989, this case
was subdivided into eight complaints, each pertaining to a separate
transaction or set of assets, and impleading as defendants only the parties
alleged to have owned the assets or participated in the transaction.”® One of

Sec. 1. Definition.

(A) ‘Ill-gotten wealth’ is hereby defined as any asset, property, business
enterprise[,] or material possession of persons within the purview of
Executive Orders Nos. 1 and 2, acquired by them directly, or
indirectly thru dummies, nominees, agents, subordinates[,] and/or
business associates by any of the following means or similar schemes:

(1) Through misappropriation, conversion, misuse[,] or malversation
of public funds or raids on the public treasury;

(2) Through the receipt, directly or indirectly, of any commission,
gift, share, percentage, kickbacks[,] or any other form of pecuniary
benefit from any person and/or entity in connection with any
government contract or project or by reason of the office or
position of the official concerned,;

(3) By the illegal or fraudulent conveyance or disposition of assets
belonging to the government or any of its subdivisions, agencies
or instrumentalities|,] or government-owned or controlled
corporations;

(4) By obtaining, receiving|,] or accepting directly or indirectly any
shares of stock, equity[,] or any other form of interest or
participation in any business enterprise or undertaking;

(5) Through the establishment of agricultural, industrial[,] or
commercial monopolies or other combination and/or by the
issuance, promulgation[,] and/or implementation of decrees and
orders intended to benefit particular persons or special interests;
and

(6) By taking undue advantage of official position, authority,
relationshipl[,] or influence for personal gain or benefit.

Id.

76. See Republic v. Sandiganbayan (First Division), 240 SCRA 376, 391-97 (1995)
[hereinafter Lobregat].

77. 2011 Case, 648 SCRA at 85.
78. Id. at 86.
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the resulting subdivided complaints is Civil Case No. 0033-F involving the
said SMC shares.79

5. Civil Case No. 0033-F: Recovering the San Miguel Shares of Stocks

Civil Case No. 0033-F entitled, Republic of the Philippines v. Eduardo M.
Cojuangco, Jr., et al. sought to recover the SMC shares that the defendants
allegedly acquired in 1983 with the use of coconut levy funds.’° Impleaded
as individual defendants were Cojuangco, Marcos, his wife Imelda, several
lawyers from Angara Abello Concepcion Regala & Cruz Law Offices
(ACCRA), and Danilo Ursua. Impleaded as corporate defendants were the
CIIF Oil Mills and their 14 wholly-owned holding companies (CIIF
Companies). Also impleaded were several corporations that Cojuangco
allegedly used to acquire a particular block of the SMC shares (hereinafter
Cojuangco Companies).®!

The SMC shares that the Government sought to recover are divided
into two blocks. The first block pertains to 33,133,266 shares of stocks or
approximately 31% of the outstanding capital stock of SMC at the time of
the acquisition, registered in the names of the CIIF Companies.$> A portion
of this block, representing four percent of the outstanding capital stock of
SMC at the time of the acquisition, was awarded to the Government in a
decision rendered by the Supreme Court on 14 September 2000.%3 The
remaining shares in this block, which shall be referred to as the “CIIF
block,” pertains to 27% of the outstanding capital stock of SMC at the time
of the acquisition. This was the subject of the dispute in the 2012 Case. The
CIIF block has since been reduced to 24% due to the issuance of new SMC
shares.® The second block pertains to 16,276,879 shares of stocks or 20% of
the outstanding capital stock of SMC at the time of the acquisition.®s

79. Id.
80. Id. at 148.

81. In 2000, COCOEFED was allowed to intervene in the case since it was entitled
under the law to a portion of the coconut levy funds to finance its operations.
In that same vyear, the Sandiganbayan excluded the ACCRA lawyers from the
case. Id. at 94, 97-98.

82. See Eduardo M. Cojuangco, Jr. et al., SB Civ. Case No. 0033-F. See also Pre-Trial
Brief for Eduardo M. Cojuangco, Jr. at 6, Eduardo M. Cojuangco, Jr., et al., SB
Civ. Case No. 0033-F.

83. See generally San Miguel Corporation, 340 SCRA 327. See also Presidential
Commission on Good Government, PCGG files motion with SC seeking to
recover £17.65B worth of SMC shares, available at http://pcgg.gov.ph/tag/
coco-levy/ (last accessed June 16, 2013).

84. Bautista, supra note 16.
85. See Eduardo M. Cojuangco, Jr., et al., SB Civ. Case No. 0033-F.
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Cojuangco allegedly acquired this block (Cojuangco block) through the
Cojuangco Companies,’ which hold 18% thereof.87 This block has also
been reduced to 15% due to SMC’s issuance of new shares. 88

The Third Amended Complaint in Civil Case No. 0033-F alleged that
the defendants, in unlawful concert with one another, used their various
positions in government to access the coconut levy funds and misuse it, in
breach of their trust and fiduciary obligations as public officers.% The alleged
misuse occurred when the defendants used coconut levy funds to acquire
majority of the shares of stocks of SMC for their personal benefit, resulting
in unjust enrichment and the acquisition of assets, funds, and other properties
manifestly disproportionate to the lawful income of the individual
defendants.9°

The complaint alleged that the defendants incorporated the Cojuangco
Companies and the CIIF Companies to serve as holding companies for the
SMC shares. Cojuangco, together with the ACCRA lawyers, then used the
funds of the CIIF Oil Mills and 10 copra trading companies to borrow
money from UCPB. 9" The borrowed funds reportedly amounted to
$150,000,000.009% or £6,400,000,000.00,%3 some of which came directly from
UCPB, while others passed through institutions dependent on the coconut

86. 2011 Case, 648 SCRA at 87-88.
87. 2011 Case, 648 SCRA at 202 (J. Brion, dissenting opinion).
88. Id. at 278.

89. The Third Amended Complaint in Civil Case No. 0033-F alleged that
Cojuangco held positions in various institutions and corporations that were
established by the coconut levy fund laws issued under President Marcos. These
positions were Director of PCA and United Coconut Oil Mills (UNICOM);
President and member of the Board of Directors of UCPB, United Coconut
Planters Life Assurance Corporation (COCOLIFE), and United Coconut
Chemicals, Inc; and Chairman of the Board of Directors and CEO of SMC.
Cojuangco admitted in his Answer to having held these positions, but he
alleged that they were all private corporations. 2011 Case, 648 SCRA at 145-46.

Meanwhile, co-defendant Lobregat was a member of the PCA board of
directors from 1970 to 1985. 2012 Case, 663 SCRA at $24, n.I.

90. Eduardo M. Cojuangco, Jr., et al., SB Civ. Case No. 0033-F.
o1. Id.

92. 2011 Case, 648 SCRA at 92. See also Eduardo M. Cojuangco, Jr., et al., SB Civ.
Case No. 0033-F.

93. OANDA, supra note 8.
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levy funds.94 This amount served as: (1) acquisition money or equity for the
holding companies; and (2) loans to the same holding companies, which the
latter then used to acquire the SMC shares.95 However, these holding
companies were mere shell corporations owned on paper by the ACCRA
lawyers, who admitted, as early as 1987, that they were only nominee
shareholders and did not have proprietary interest over the shares of these
holding companies.?9 This was evidenced by several documents executed by
the stockholders of the holding companies, which gave Cojuangco control
over and the right to vote on the SMC shares.97 Through this elaborate
corporate framework, the complaint alleged that Cojuangco was able to
control more than 60% of shares of SMC from the time of their purchase in
1983 until Marcos was deposed in 1986.9% It further allowed Cojuangco to
“get favors” from the Marcos government, such as the lowering of excise
taxes on beer — one of the main products of SMC.99

In his Answer to the Third Amended Complaint, Cojuangco countered
that he is indeed the beneficial owner of the SMC shares registered in his
name, since the funds used to acquire them were not coconut levy funds but
proceeds of loans that he obtained from various sources.’® These “various
sources” were enumerated in his Pre-Trial Brief as loans from UCPB and
loans or credit advances from the CIIF Oil Mills. '°* The Cojuangco
Companies, in their Answer, also claimed to be the beneficial owners of the

94. Eduardo M. Cojuangco, Jr., et al., SB Civ. Case No. 0033-F. The Third
Amended Complaint in Civil Case No. 0033-F referred to these coconut levy-
dependent institutions as UNICOM and United Coconut Planters Assurance
Corporation (COCOLIFE), among others. Id.

95. Id.
96. Id.

97. These agreements consist of: (1) individual affidavits of the ACCRA lawyers
stating that he or she is merely a nominee stockholder of the holding companies
with no proprietary interest in them; (2) a blank Declaration of Trust and
Assignment executed by Atty. Jose C. Concepcion (one of the ACCRA
lawyers), stating that his ownership of 99.6% of the outstanding stock of three
Cojuangco Companies was being held by him for the benefit of an unnamed
assignee; and (3) Voting Trust Agreements executed in favor of Cojuangco by
Atty. Concepcion and four others, as stockholders of the same three Cojuangco
Companies. Id. See also 2011 Case, 648 SCRA at 260-63 (J. Brion, dissenting

opinion).
98. Eduardo M. Cojuangco, Jr., et al., SB Civ. Case No. 0033-F.
99. Id.

100. 2011 Case, 648 SCRA at 283 (J. Brion, dissenting opinion).

101.2011 Case, 648 SCRA at 202 (J. Carpio-Morales, dissenting opinion). See also
2011 Case, 648 SCRA at 283 (J. Brion, dissenting opinion).
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SMC shares registered in their names, and that they used their own funds to
acquire these shares and not coconut levy funds.'°2

B. The Cojuangco Block of Shares: The Case of Republic v. Sandiganbayan (First
Division)

1. Background of the Case

On 12 April 2011, the Supreme Court rendered its decision in the 2011 Case.
Penned by Justice Lucas P. Bersamin, the decision put an end to the
decades-long issue of ownership of the Cojuangco block of shares.
Unfortunately, it did not end well for the Government, as the Court, with
seven justices voting favorably, ruled that the block of shares properly
belonged to Cojuangco and his companies. Four of the remaining justices
voted against the ruling, while another four abstained.'®3 This decision is
now final and executory. The case is a consolidation of three petitions filed
by the Republic to assail the resolutions and decision of the Sandiganbayan
in Civil Case No. 0033-F. The petitions that are of concern to this Note are
those that assail the 10 December 2004 resolution'#4 and the 28 November
2007 decision of the Sandiganbayan. 05

The dispute in the 2011 Case began in 2002, when the Republic moved
for Partial Summary Judgments on both the CIIF and Cojuangco block of
SMC shares.'®® The Republic claimed that trial was unnecessary in view of
the admissions made by the defendants in their pleadings 7 The
Sandiganbayan granted the Republic’s motion on the CIIF block on 7 May
2004.7°8 In that resolution, the court ordered the reconveyance of the CIIF
block to the Government, declaring it to be owned by the Government in
trust for coconut farmers.'® In stark contrast to this, on 10 December 2004,
the Sandiganbayan denied the Republic’s motion on the Cojuangco block
on the ground that there were “genuine factual issues raised by the
defendants which need to be threshed out in a full-blown trial.”t1©

102.2011 Case, 648 SCRA at 201-02 (J. Carpio-Morales, dissenting opinion).
103.2011 Case, 648 SCRA at 163.

104.1d. at 118.

105.Id. at 120-21.

106. Id. at 102-03.

107.2011 Case, 648 SCRA at 173 (J. Carpio-Morales, dissenting opinion).
108. 2011 Case, 648 SCRA at 107-08.

109. Id.

110.1d. at 109.
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a. The 10 December 2004 Resolution: The Sandiganbayan Denies the Motion
for Partial Summary Judgment on the Cojuangco Block of SMC Shares

The Republic sought for a Motion for Partial Summary Judgment on the
Cojuangco block based on the defendants’ admissions in their respective
Answers and Pre-Trial Briefs. This included statements made by Cojuangco
in his Pre-Trial Brief under the section entitled, “Proposed Evidence,”
namely: (1) that he used “various sources” to buy the 20% block of SMC
shares, which included loans from UCPB and loans or credit advances from
the CIIF Oil Mills; and (2) that his evidence consists of “records of UCPB”
and “a representative of the CIIF Oil Mills.”*'* The Republic claimed that
these constitute outright admissions that Cojuangco, who was President and
CEO of UCPB and the CIIF Oil Mills, took advantage of his positions by:
(1) obtaining money from UCPB, an institution entrusted by law with the
administration of coconut levy funds; and (2) obtaining more money from
the CIIF Oil Mills in which part of the coconut levy funds were placed in,
in order to acquire the 20% SMC shares that he now claims ownership
over.'!?

The Sandiganbayan rejected this argument, claiming that Cojuangco’s
statements could not be considered as judicial admissions of misuse of
coconut levy funds. There must be a factual basis to support such a
conclusion, and to arrive at this it would be necessary that Cojuangco
present his evidence consisting of UCPB records and the witness from the
CIIF Oil Mills.’'3 The court also found the presence of other genuine factual
issues that were not answered in the Republic’s submissions, making it
imperative to deny summary judgment and proceed to trial in order that
evidence may be adduced to resolve such issues.”™ The Republic assailed

ri1.1d.
112.1d. at 109-11.
113.1d.

114.2011 Case, 648 SCRA at 109-11. The Sandiganbayan enumerated the genuine
factual issues in the case, to wit:

(1) What are the ‘various sources’ of funds, which the defendant
Cojuangco and his companies claim they utilized to acquire the
disputed SMC shares?

(2) Whether or not such funds acquired from alleged ‘various sources’
can be considered coconut levy funds;

(3) Whether or not defendant Cojuangco had indeed served in the
governing bodies of PC, UCPB and/or CIIF Oil Mills at the time
the funds used to purchase the SMC shares were obtained such
that he owed a fiduciary duty to render an account to these
entities as well as to the coconut farmers;

4) Whether or not defendant Cojuangco took advantage of his
J tal tal
position and/or close ties with then President Marcos to obtain
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this resolution before the Supreme Court via petition for certiorari, but it was
dismissed in the 2011 Case.

b. The 28 November 2007 Decision: The Sandiganbayan Dismisses Civil Case
No. 0033-F

Since summary judgment on the Cojuangco block was denied, the case
proceeded to trial at the Sandiganbayan. The CIIF block was excluded from
trial due to the Sandiganbayan’s 11 May 2007 resolution, which declared the
judgment on the CIIF block to be a “separate appealable judgment that
finally disposes the issue of ownership of the said shares.”!'s

During the first trial hearing on 8 August 2006, the Republic manifested
that it did not intend to present any testimonial evidence and, instead, sought
permission from the court to mark certain exhibits that it wanted the court
to take judicial notice of.''® These exhibits were comprised of the same
evidence that the Republic relied upon when it moved for Partial Summary
Judgment on the Cojuangco block,!'7 namely: (1) statements made by
Cojuangco and his co-defendants in their respective Answers and Pre-Trial
Briefs; (2) certain laws relating to the coconut levy funds;''® and (3) the
Supreme Court decision in Republic v. COCOFED." The court admitted
all of the exhibits in September of the same year after the Republic formally
offered them as evidence.2°

In reaction to this, Cojuangco and his co-defendants claimed that the
Republic had not proven its allegations and, therefore, saw no need to
present controverting evidence, except for documentary evidence to support
their counterclaims."" By February 2007, the case was deemed submitted for

favorable concessions or exemptions from the usual financial
requirements from the lending banks and/or coco-levy funded
companies, in order to raise the funds to acquire the disputed
SMC shares; and if so, what are these favorable concessions or
exemptions?

Id.
115.1d. at 112-13.
116.1d. at 115-17.
117. Eduardo M. Cojuangco, Jr., et al., SB Civ. Case No. 0033-F.
118. See generally P.D. No. 961; P.D. No. 1468; & P.D. No. 755.

119. Eduardo M. Cojuangco, Jr., et al., SB Civ. Case No. 0033-F (citing Republic v.
COCOFEFED, 372 SCRA 462 (2001) [hereinafter COCOFED 2001]).

120. Eduardo M. Cojuangco, Jr., et al., SB Civ. Case No. 0033-F.
121. Id.
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decision and, on 28 November 2007, the Sandiganbayan rendered its
decision dismissing Civil Case No. 0033-F with respect to the Government’s
claim on the Cojuangco block of shares.

The Sandiganbayan narrowed the issues of the case to this: whether or
not the Republic was able to prove the material allegations of its complaint,
specifically whether or not public funds were used to acquire the Cojuangco
block of SMC shares.™?2 Its decision to dismiss the case can be summarized
into three points.

(1) First, the Sandiganbayan said that the exhibits offered by the
Republic, particularly the laws relating to the coconut levy
funds, could only be used in reference to the CIIF block and not
the Cojuangco block.

These laws relating to the coconut levy funds were the same ones that
the Republic submitted in its Motions for Partial Summary Judgments on
both the Cojuangco and CIIF block.™23 The Sandiganbayan found the
provisions of these laws to be unconstitutional for ordering the distribution
of the coconut levies or their proceeds to private individuals, namely
coconut farmers, when the levies are in the nature of public funds. This led
the court to grant summary judgment on the CIIF block. But the
Sandiganbayan said that this ruling could not apply to the Cojuangco block
since it 1s a ruling made in specific reference to the CIIF block of shares.
Moreover, reliance on the said laws would not settle the Republic’s material
allegation that Cojuangco and his co-defendants violated their fiduciary duties
by using their positions in government to acquire the SMIC shares.24

(2) Second, the Sandiganbayan already stated in its denial of the
Republic’s Motion for Partial Summary Judgment on the
Cojuangco block, that there are genuine factual issues that need
to be threshed out during trial, and yet the Republic still failed
to present any other evidence during trial.

In such resolution of the Sandiganbayan denying summary judgment,
the court stressed that the Republic could not simply rely on its
interpretation of the statements made by the defendants in their Answers and
Pre-Trial Briefs, as being admissions of exclusive use and misuse of coconut
levy funds. Despite this, the Republic, during trial, used the same evidence it
relied upon in moving for summary judgment, which obviously did not
meet the burden of proof that the court was looking for since it already
previously rejected it.™2$

122.1d.
123.1d.
124. Id.
125. Id.
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(3) Third, even if the Sandiganbayan took judicial notice of the
exhibits, it does not mean that it would accord full probative
value to them.

This is especially so when there are factual matters in controversy that
the Republic, as plaintiff, ought to have proven with relevant and competent
evidence other than the exhibits.

In sum, the Sandiganbayan found that the Republic failed to prove
through sufficient evidence that the source of funds used to acquire the
Cojuangco block indeed came from the coconut levy funds. The court
commented that not even a paper trail or testimonial evidence was presented
to provide a direct link that the loans Cojuangco obtained from UCPB were
also used to pay the SMC shares.’?® The Supreme Court affirmed the
foregoing decision of the Sandiganbayan in the 2011 Case.

2. “The Concept and Genesis of IlI-Gotten Wealth” According to the
Supreme Court in Republic v. Sandiganbayan (First Division)

To understand the Supreme Court’s decision denying the Republic’s claim
to the Cojuangco block of shares in the 2011 Cuase, it is necessary to first
discuss the Court’s definition therein of “ill-gotten wealth.” In a section of
the decision entitled “The Concept and Genesis of Ill-Gotten Wealth,”!27
the Court sought to explain its definition by narrating the origin and
development of the term in Philippine jurisdiction. It claimed that the
concept of ill-gotten wealth originated from E.O. Nos. 1, 2, and 14, and was
simply “elaborated” over time in decisions of the Supreme Court. '
Although this was not explicitly enumerated in the decision, a plain reading
shows that the Court’s definition of ill-gotten wealth is comprised of the
following elements'?9 —

(1) It consists of vast resources of the government, assets, or
properties that must have originated from the government itself;

(2) It must have been taken by former President Marcos, his
immediate family, relatives, and close associates both here and
abroad;

(3) The persons who took the assets or properties must have done
so through illegal means; and

126.2011 Case, 648 SCRA at 136-42.
127. See 2011 Case, 648 SCRA at 129-36.
128.1d. at 129-31.

129.1d. at 129-34.
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(4) There must be competent evidentiary substantiation made in
appropriate judicial proceedings to determine:

(@) Whether the assets or properties involved had come from
the vast resources of the government; and

(b) Whether the individuals owning or holding such assets or
properties were close associates of President Marcos.

The succeeding paragraphs will expound on how these elements were
derived.

According to the Court, E.O. Nos. 1, 2, and 14 provided the subject
matter of ill-gotten wealth and the persons who could amass them, but did
not provide an explicit definition of “ill-gotten wealth.”'3° It can be inferred
that what the Court was referring to here was the absence of a cause of
action for the recovery of ill-gotten wealth in the mentioned executive
issuances, or what exactly makes the subject matter ill-gotten or illegal. The
Court filled this perceived gap by turning to the “WHEREAS” clause of
E.O. No. 1, which refers to “vast resources of the government” as being the
subject of what President Marcos, his immediate family, relatives, and close
associates both here and abroad have amassed, and which must therefore be
recovered for being ill-gotten, to wit —

E.O. No. 1 contained only two WHEREAS Clauses, to wit:

‘WHEREAS, vast resources of the government have been amassed by
former President Ferdinand E. Marcos, his immediate family, relatives, and
close associates both here and abroad;

WHEREAS, there is an urgent need to recover all ill-gotten wealth;

Paragraph (4) of E.O. No. 2 further required that the wealth, to be ill-
gotten, must be ‘acquired by them through or as a result of improper or
illegal use of or the conversion of funds belonging to the Government of
the Philippines or any of its branches, instrumentalities, enterprises, banks[, ]
or financial institutions, or by taking undue advantage of their official
position, authority, relationship, connection[,] or influence to unjustly
enrich themselves at the expense and to the grave damage and prejudice of
the Filipino people and the Republic of the Philippines.’

Although E.O. No. 1 and the other issuances dealing with ill-gotten wealth (i.e.,
E.O. No. 2, E.O. No. 14, and E.O. No. 14-A) only identified the subject matter
of ill-gotten wealth and the persons who could amass ill-gotten wealth and did not
include an explicit definition of ill-gotten wealth, we can still discern the meaning
and concept of ill-gotten wealth from the WHEREAS Clauses themselves of E.O.
No. 1, in that ill-gotten wealth consisted of the ‘vast resources of the
government’ amassed by ‘former President Ferdinand E. Marcos, his
immediate family, relatives[,] and close associates both here and abroad.” It

130.Id. at 130.
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is clear, therefore, that ill-gotten wealth would not include all the properties of
President Marcos, his immediate family, relatives, and close associates but only the
part that originated from the ‘vast resources of the government.*3!

What can be deduced from the foregoing discussion is that ill-gotten
wealth, according to the Court, refers to two elements: (1) they refer to vast
resources of the government, or assets or properties that belong to the
government, as provided in the “WHEREAS” clause of E.O. No. 1; and (2)
such vast resources, or assets or properties of the government must have been
taken by former President Marcos, his immediate family, relatives, and close
associates both here and abroad.'3? The Court elaborated on this definition
using six Supreme Court cases, namely Republic v. Migrino,'33 Cruz, Jr. v.
Sandiganbayan,'34 Republic v. Sandiganbayan,'35 Bataan Shipyard & Engineering
Co., Inc. v. Presidential Commission on Good Government, 36 Presidential
Commission on Good Government v. Tan,'37 and Chavez v. Presidential
Commission on Good Government.'3%

The Court claimed that the cases of Migrino, Cruz, and Republic v.
Sandiganbayan clarified the meaning of “close associates” of President
Marcos, his immediate family, and relatives as used in E.O. No. 1.
Meanwhile, referencing the cases of Bataan Shipyard & Engineering Co., Inc.,
Tan, and Chavez was a way for the Court to illustrate an additional
requirement in the definition of ill-gotten wealth, to wit —

All these judicial pronouncements demand two concurring elements to be
present before assets or properties were considered as ill-gotten wealth,
namely: (a) they must have ‘originated from the government itself,” and (b)




