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[. INTRODUCTION

A. Background of the Study

With purity and with holiness I will pass my life and practice my Art. I will not cut
persons laboring under the stone, but will leave this to be done by men who are
practitioners of this work.

— The Hippocratic Oath'

1. Inside the Operating Room

All medical practitioners, including specialists, are bound to safeguard the
welfare of their patients. Article II, Section 1 of the 1993 Code of Ethics of
the Medical Profession in the Philippines? avers that “the physician’s
principal responsibility is to the patient’s welfare, both insofar as his health or
medical state is concerned as well as his status as a human being deserving of
dignity and respect.”?

This is all the more true when the patient is in the operating room
undergoing surgery. It may be said that the patient’s best interest is “at the
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1. HIipPOCRATES, HIPPOCRATIC OATH (Francis Adams trans. 1849).

2. Philippine Medical Association, Code of Ethics of the Medical Profession in the
Philippines (1993) [hereinafter 1993 Code of Ethics].

3. CODE OF ETHICS OF THE MEDICAL PROFESSION, art. II, § 1.
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heart of medicine. It forms the core of the doctor-patient relationship and is
the legal standard for the treatment and operation of patients.”+

The Hippocratic Oath,5 a pledge traditionally taken by duly licensed
physicians in which certain ethical guidelines are laid out, mandates
physicians to give primordial consideration to the health and welfare of their
patients.S If a doctor fails to live up to this precept, he is made accountable
for his actions.” Thus, vigilance in safeguarding the interests of one’s patients
must always be a standard for all doctors.

A synergy of professionals, armed with the skill and knowledge of their
respective specializations, compose the team working inside the operating
room. This usually includes the following professionals —

Sutgeons operate [in manual or operative means] so as to treat disease, repair
injury, correct deformities, and improve the general health of the patient.
Surgeons examine a patient first to determine whether an operation is
needed, then choose the best way to operate. A medical history of the
patient 1s most important; this includes information related to past surgeries
and potential allergies to drugs.

Anesthesiologists / Anesthetists [are those trained to administer anesthetics or]
use drugs and gases to render patients unconscious during surgery. They
obtain a detailed history from the patient and then make a decision
concerning the type and amount of anesthesia to use during surgery. There
are several types of anesthesia available, and anesthesiologists use them
singly or in combination according to their judgment. During surgery, the
anesthesiologist monitors the progress of the patient and informs the
surgeon if any difficulties arise.

Hospital Nugses ... [are those] who provide bedside nursing care and carry
out the medical regimen prescribed by physicians ... Hospital nurses usually
are assigned to groups of patients who require similar nursing care. For
instance, some work with patients who are undergoing surgery or those
who just had surgery; others specialize in the care of acutely ill children,

trauma victims. Some may rotate among departments.®
2. The Captain of the Ship Doctrine
4. ToONY HOPE, ET AL., MEDICAL LAw AND ETHICS — THE CORE

CURRICULUM 29 (2003 ed.).
HIPPOCRATES, supra note I.
Id.
Id.

PEGGY S. STANFIELD & Y. H. Hul, INTRODUCTION TO THE HEALTH
PROFESSIONS 106-07 & 132 (4th ed. 2002).
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A question arises, however, as to who is to be held responsible for the injury
suffered by the patient during a surgical operation. The Captain of the Ship
Doctrine has been introduced into the medical profession to address this
particular problem.® The doctrine states that the surgeon’s mere presence in
the operating room subjects the latter to legal liability for everyone’s
negligence in that room regardless of whether the surgeon is negligent.'
The doctrine presumes that the surgeon is the person ultimately responsible
for the care of the patient and is bound by his non-delegable duty to ensure
that proper care is given in all circumstances.

The phrase “Captain of the Ship” in medical law was first used by the
Supreme Court of Pennsylvania in McConnell v. Williams'™ in 1949. In the
said decision, the court used an analogy from Maritime Law, in which a
captain can be held liable for the actions of his crew in the ship."™ The court
in that case stated that

it can readily be understood that in the course of an operation in the
operating room of a hospital, and until the surgeon leaves that room at the
conclusion of the operation ... he is in the same complete charge of those
who are present and assisting him as is the captain of a ship over all on
board, and that such supreme control is indeed essential in view of the high
degree of protection to which an anesthetized, unconscious patient is
entitled.'3

This doctrine, however, has already been abandoned in most American
jurisdictions.'4

Nevertheless, the Captain of the Ship Doctrine has just been recently
and formally introduced in the Philippines by the Supreme Court in Ramos
v. Court of Appeals's on 29 December 1999. In this case, the plaintift, Erlinda
Ramos, was to undergo an operation for the removal of a stone in her gall

9. McConnell v. Williams, 65 A.2d 243, 246 (Pa. 1949) (U.S.).
10. Cantre v. Go, 522 SCRA 547, 548 (2007).

11. McConnell, 65 A.2d at 243.

12. Id. at 249.

13. Id

14. See Thomas v. Hutchinson, 275 A.2d 23, 27-28 (Pa. 1971) (U.S.) [hereinafter
Thomas|; Tonsic v. Wagner, 329 A.2d 497, 499-501 (Pa. 1974) (U.S.); Tappe v.
Iowa Methodist Medical Center, 477 N.W.2d 396, 402-403 (Iowa 1991) (U.S.);
Sesselman v. Muhlenberg Hospital, 124 N.J. Super. 285, 290 (App. Div. 1973)
(U.S.); Nelson v. Trinity Medical Center, 419 N.W.2d 886, 892 (N.D. 1988)
(U.S.); Baird v. Sickler, 69 Ohio St.2d 652, 656 (1982) (U.S); May v. Broun,
492 P.2d 776, 780 (Or. 1972) (U.S.); Sparger v. Worley Hospital, 547 S.W.2d
582, 585 (Tex. 1977) (U.S.); & Thomas v. Raleigh General Hospital, 358 S.E.2d
222, 225 (W. Va. 1987) (U.S.) [hereinafter Raleigh].

15. Ramos v. Court of Appeals, 321 SCRA 584 (1999) [hereinafter Ramos 1999].
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bladder under Dr. Orlino Hosaka as her surgeon.™ Dr. Perfecta Gutierrez,
upon the recommendation of the surgeon to the patient, was to serve as the
anesthesiologist.” As held by the Supreme Court, the patient suffered brain
damage caused by the faulty management of the latter’s airway during the
anesthesia phase due to the negligence of Dr. Gutierrez in the operating
room.™ Moreover, the anesthesiologist also failed to conduct a preoperative
anesthetic evaluation before the scheduled operation.™

Dr. Hosaka, as the surgeon, was found liable under the Captain of the
Ship Doctrine.?® As the so-called “Captain of the Ship,” it is the surgeon’s
responsibility to see to it that those under him perform their task in the
appropriate manner. The Court held that

[r]espondent Dr. Hosaka’s negligence can be found in his failure to exercise
the proper authority (as the ‘captain’ of the operative team) in not
determining if his anesthesiologist observed proper anesthesia protocols. In
fact, no evidence on record exists to show that respondent Dr. Hosaka
verified if respondent [Dr.] Gutierrez properly intubated the patient.?’

Furthermore, it is important to note that the surgeon involved was not
found liable under the Captain of the Ship Doctrine alone.?? He was also
considered accountable for having negligently scheduled another operation
in a different hospital at the same time as that of the plaintiff’s, and was in
fact over three hours late for the latter’s operation.?? The Court concluded
that, as a result, “he had little or no time to confer with his anesthesiologist
regarding the anesthesia delivery. This indicates that he was remiss in his
professional duties towards his patient.”?#

In a motion for reconsideration of the same case,?s the Court on 11 April
2002, sustained its previous decision and observed that

due regard for the peculiar factual circumstances obtaining in this case
justify the application of the [Captain of the Ship Doctrine|. From the facts
on record it can be logically inferred that Dr. Hosaka exercised a certain

16. Id. at 590.

17. Id. at 504.

18. Id. at 618-19.

19. Id.

20. Id. at 619-20.

21. Ramos 1999, 321 SCRA at 619-20.
22, Id.

23. Id.

24. Id.

25. Ramos, et al. v. Court of Appeals, 380 SCRA 467 (2002) [hereinafter Ramos
2002].
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degree of, at the very least, supervision over the procedure then being
performed on Erlinda.

While the professional services of Dr. Hosaka and Dr. Gutierrez were
secured primarily for their performance of acts within their respective fields
of expertise for the treatment of petitioner Erlinda, and that one does not
exercise control over the other, they were certainly not completely
independent of each other so as to absolve one from the negligent acts of

the other physician.2®

There is no dispute that surgeons may be held liable for damages caused
by their own acts of negligence through medical malpractice or other
claims.?7 But surgeons, because of the application of this doctrine, may now
also be held legally responsible for damages resulting from the negligent acts
or wrongdoings of other medical specialists with whom they work with in
the operating room. To hold the surgeon responsible under the Captain of
the Ship Doctrine, the patient only has to prove the negligent act of the
person responsible in the operating room.?* Whether the surgeon is
negligent is irrelevant for purposes of this doctrine.

The negligent acts of nurses, who are employees of the hospitals, are
governed by the Borrowed Servant Rule, which is completely distinct from
the Captain of the Ship Doctrine. Under this principle, a surgeon in an
operating room could be held accountable for the negligence of a circulating
nurse, even though the nurse might be employed by the hospital.?

The definitive test for determining whether an employee is a
“borrowed servant” was set forth in U.S. Fidelity & Guaranty Co. v.
Forrester.3° The evidence must show that the surgeon had complete control
and direction of the servant for the occasion, that the hospital had no such
control, and the surgeon had the exclusive right to discharge the servant.3!

B. Statement of the Problem

26. Id. at 490-93.

27. See Cruz v. Court of Appeals, 282 SCRA 188, 210 (1997). In this Case,
petitioner was acquitted of reckless imprudence resulting in homicide, but was
ordered to pay damages to answer for her negligence in the handling of the
patient’s treatment. Id.

28. TIMOTEO B. AQUINO, TORTS AND DAMAGES 207 (2013 ed.).

29. See ATTY. PETER N. NG & DR. PHILIPP U. PO, MEDICAL LAWS AND
JURISPRUDENCE (LEGAL ASPECTS OF MEDICAL PRACTICE) 378-84 (2005 ed.).

30. U.S. Fidelity & Guaranty Co. v. Forrester, 230 Ga. 182 (1973) (U.S.).
31. Id. at 183.
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How can surgeons effectively function and perform the tasks assigned to
them in the operating room when their actions are constrained by the legal
implications and consequences that may arise due to the Captain of the Ship
Doctrine? It is of utmost importance that surgeons concentrate on the task to
be performed rather than be concerned and be bothered with the tasks
designated to other doctor-specialists. The patient’s best interests must always
be safeguarded.

It is a fact that the individuals working in the operating room are
considered professionals in their own right. Surgeons and other specialists,
such as anesthesiologists, act in accordance with the distinct and specialized
knowledge and training that they have accordingly received. This is precisely
the reason why “specialists” exist in the medical profession. For example, it
is unlikely that a surgeon well-versed in heart surgery would also be at the
same time highly knowledgeable with the administration of anesthesia to the
patient. Furthermore, the increasing complexity and sophistication of the
operating room facilities require the highly technical knowledge of the
person handling the equipment beyond the scope of the knowledge of the
operating surgeon thereby making supervision impossible. 3* Stated
differently, considering the present developments in the Philippine medical
profession, will a continued application of the Captain of the Ship Doctrine
be justifiable and practicable? Or will such application prove to be an unjust
and impractical doctrine to judge negligent actions? Moreover, does the
Captain of the Ship Doctrine contradict the very essence of specialization in
medical practice?

C. Objectives and Scope

This Note seeks to analyze the Captain of the Ship Doctrine in light of the
current status of the Philippine medical profession in relation to the tasks to
be performed in the operating room. The Author intends to study, analyze,
explain, and clarify the nature and intricacies of the surgeon-patient
relationship, the rationale of the introduction of the Captain of the Ship
Doctrine, its abandonment in several jurisdictions, the distinctions between
the practice of surgeons and anesthesiologists both of whom work together
in the operating room, the antiquity and inapplicability of the reasons behind
the doctrine as applied to the Philippine medical profession, and the
developments in the Philippine hospital industry in relation to the rationale
of the doctrine. This Note also includes an analysis of the case of Ramos in so
far as it introduces the Captain of the Ship Doctrine in Philippine
jurisprudence.

32. PEDRO P. SOLIS, MEDICAL JURISPRUDENCE — THE PRACTICE OF MEDICINE
AND THE LAW 238 (1988).
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Moreover, it shall also examine the present state of Philippine law with
respect to medical negligence in order to prove that despite the absence of
the Captain of the Ship Doctrine, the surgeon could still be held accountable
for his negligent acts while inside the operating room.

The provisions of the 1993 Code of Medical Ethics of the Medical
Profession of the Philippines, as amended by the House of Delegates of the
Philippine Medical Association on 25 May 1993, shall be considered in this
Note. However, in the analysis of Ramos, the provisions of the Code of
Medical Ethics,33 as amended on 21 May 1965, which was effective during
the time the incident occurred, shall be considered.

D. Significance

There is a valid fear that surgeons would be unable to serve the best interests
of their patients when they are unable to focus on their tasks. The present
state of medical law even recognizes the fact that doctors should not be held
liable for any erroneous medical opinion or judgment. As Louis Nizer said,

[d]octors are protected by a special rule of law. They are not guarantors of
care. They do not even warrant a good result. They are not insurers against
mishaps or unusual consequences. Furthermore, they are not liable for
honest mistakes of judgment. This rule of law is such a bulwark of defense
for doctors.3*

The continued existence of the Captain of the Ship Doctrine in the
Philippines means that surgeons, who are not themselves negligent, would
automatically be held accountable for the negligent acts of other specialists in
the operating room without any means of defense in their own behalf. Its
existence will be shown to run contrary to the present state of the Philippine
medical profession. Should this doctrine be abandoned in the near future, it
would allow the surgeon in question to avoid liability for the negligent acts
of other professionals, whose actions properly pertain to the tasks assigned to
them.

The doctor’s patients would also benefit from the proposition of this
Note. By allowing medical professionals to focus on the particular tasks
assigned to them by virtue of their specialties, their safety and well-being in
the operating room would furthermore be enhanced and safeguarded.

Through the abandonment of the Captain of the Ship Doctrine, legal
practitioners will have to prove the negligence of specialists in the operating
room. They cannot anymore rely on the presumption of negligence

33. Philippine Medical Association, Code of Ethics of the Medical Profession of the
Philippines (1965) [hereinafter 1965 Code of Ethics].

34. Louls NIZER, MY LIFE IN COURT 400 (8th ed. 1972).
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automatically attributed to the surgeon by virtue of the Captain of the Ship
Doctrine.

In relation to this, a system must still be in place to guard against any
negligent act by surgeons and other specialists inside the operating room.
There are those

[w]ho, in spite of their limited training and their desire to earn, may
undertake sophisticated procedures in diagnosis and treatment. Some
surgical interventions are done by physicians whose knowledge,
experience, and training are limited, if not wanting. These conditions will
create more probability of mishap or injury to the patient.3$

Liability must properly fall to the person directly responsible for the
negligent act in the operating room.

II. ABANDONMENT OF THE CAPTAIN OF THE SHIP DOCTRINE

A. Rationale of the Doctrine

The selection of tules from Anglo-American Law is proper and advisable: (a) because
of the element of American culture that has been incorporated into Filipino life during
nearly half a century of democratic apprenticeship under American auspices; (b)
because in the foreseeable future, the economic relations between the two countries will
continue; and (c) because the American and English Courts have developed certain
equitable rules that are not recognized in the present Civil Code.

— Cezar S. Sangco 3¢

In Lewis v. Physicians Ins. Co. of Wisconsin,37 the Wisconsin Supreme Court
in 2001 made the observation that the Captain of the Ship Doctrine is
actually an outgrowth of another largely defunct doctrine, which is that of
the “charitable immunity” for hospitals.3® It was stated that “[c]haritable
immunity was put in place during the 1940s because most hospitals at that
time were charitable institutions dependent on donor largesse and unlikely to
financially survive a negligence action.”?® The charitable nature of hospitals
protected the latter from lawsuits. The Captain of the Ship Doctrine thereby
was introduced to provide patients a viable avenue for recovery from
injuries. Through this doctrine, the surgeon would be held liable for the

35. SOLIS, supra note 32, at 170.

36. CEZAR SANGCO, PHILIPPINE LAW ON TORTS AND DAMAGES Xxx1 - XXXil
(1993 ED.).

37. Lewis v. Physicians Ins. Co. of Wisconsin, 243 Wis.2d 648 (2001) (U.S.).

38. Id. at 663-64.

39. Ellen K. Murphy, “Captain of the Ship” Doctrine Continues to Take on Water, 74
AORN]. 525, 526 (2000).
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negligent acts committed by other health professionals in the operating room
due to the fact that hospitals were then immune from legal actions.4°

The scope of the doctrine was furthermore discussed in Thomas v.
Intermedics Orthopedics, Inc4' Here, the liability of the surgeon under the
Captain of the Ship Doctrine was delimited so as not to include negligent
acts of non-medical practitioners and those which occur prior to the
operation and also those outside the operating room.4*

B. The Captain Under Maritime Law

The concept of the Captain of the Ship Doctrine is a product of an analogy
made from the responsibilities of a ship captain under Maritime Law.43 This
is, however, questionable as the present responsibilities of the ship captain
under Philippine laws is completely different from that of a medical surgeon.

Among the powers inherent in the position of captain, master, or patron
of a vessel under Article 610 of the Code of Commerce of the Philippines is
the power to “command the crew and direct ... [the vessel to the] port of
destination.”# A ship captain will be held civilly liable for failing to perform
his obligation even if the cause of the breach is due to the actions or
negligence of the ship’s crew.45 Article 614 of the Code of Commerce states
that a captain who, having agreed to make a voyage fails to fulfill his
obligation without being prevented by fortuitous accident or by force majeure,
shall indemnify for all the losses his actions may cause, without prejudice to
criminal penalties which may be proper.4¢

Moreover, Philippine jurisprudence has fortified the responsibilities of
the ship captain or master with respect to the actions and conduct of the
vessel’s crew. In Inter-Orient Maritime Enterprises, Inc. v. NLRC#7 the Court
ruled that the role of the captain of a ship is analogous to that of a “Chief

40. Lewis, 243 Wis.2d. at 670-72.

41. Thomas v. Intermedics Orthopedics, Inc., 47 Cal. App. 4th 957 (Ct. App. 1996)
(U.S.).

42. Id. at g7o0.
43. AQUINO, supra note 28.

44. Code of Commerce [CODE OF COMMERCE], Title 2, § 2, art. 610, § 2. The
Code of Commerce was adopted from the Spanish Code of Commerce of
1885, which was modified by the Comision de Codifacio de las Provincias de
Ultramar which later on resulted in our Code extended to the Philippines by
royal decree (issued on 6 August 1888) of Queen Cristina of Spain, and took
effect in the Philippines on T December 1888.

45. Id. arts. 614 & 618.

46. Id. art. 614.

47. Inter-Orient Maritime Enterprises, Inc. v. NLRC, 235 SCRA 268 (1994).
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)

Executive Officer” as to the operation and preservation of the vessel during
its voyage and the protection of the passengers, crew, and cargo.#® He is
considered as the commander and technical director of the vessel.4 In
furtherance of this role, “the captain has the control of all departments of
service in the vessel, and a reasonable discretion as to its navigation.”°

In Far Eastern Shipping Company v. Court of Appeals,’' the Court, in
making a distinction between the responsibilities of a harbor pilot and a
master of the vessel, made the following observations —

The master is not wholly absolved from his duties while a pilot is on board
his vessel, and may advise with or offer suggestions to him. He is still in
command of the vessel, except so far as her navigation is concerned, and
must cause the ordinary work of the vessel to be properly carried on and
the usual precaution taken. Thus, in particular, he is bound to see that there
is sufficient watch on deck, and that the men are attentive to their duties,
also that engines are stopped, towlines cast off, and the anchors clear and
ready to go at the pilot’s order.5?

The responsibilities of a ship captain are not in any way similar to a
surgeon. The ship captain is generally responsible for the overall operation
and management of the vessel.53 In contrast, the surgeon is only concerned
with a particular portion or aspect of a surgical operation and not the whole
procedure. The orientation and responsibilities of the surgeon will be
furthermore discussed in the succeeding chapters of this Note.

C. Reasons for the Doctrine’s Abandonment

The Captain of the Ship Doctrine originated from American
jurisprudence. However, due to the changes surrounding the medical
profession, many of the courts that upheld the said doctrine have now
abandoned the same or have refused to apply it in resolving present disputes
involving negligence in the operating room.

The Wisconsin Supreme Court, in the case of Lewis, tackled the issue of
whether a surgeon can be vicariously liable for the negligence of two
hospital nurses who failed to count accurately the sponges used in a surgical

48. Id. at 276.

49. Id.

50. Id. at 278.

51. Far Eastern Shipping Company v. Court of Appeals, 297 SCRA 30 (1998).
52. Id. at 36.

53. Doctrine of Limited Liability of Shipowners and Ship Agents, 96 SCRA 309,
311 (1980) (citing CODE OF COMMERCE, art. 609).

s4. See McConnell, 65 A.2d 243.
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procedure.5s The patient in whose body a laparotomy sponge had been left
following a gall bladder surgery brought suit against the surgeon on the basis
that the latter was liable for the negligence of the nurses in failing to
accurately count the sponges.s The court refused to apply the Captain of
the Ship Doctrine to the negligent acts of nurses.’7 Moreover, the court also
held that the doctrine has already become antiquated and fails to reflect the
emergence of present hospitals as modern health care facilities. s

The court averred that hospitals today have become big business
ventures.>® The evolution of the modern hospital must also bring about
changes in the laws with respect to the hospital’s responsibility and liability.%°
Today, hospitals are better situated to insure against liability." Hospitals
usually procure insurance to protect itself from liability.%? The court also
noted that the Captain of the Ship Doctrine is at odds with the
corresponding diminishment of an individual surgeon’s diminished “control
of the modern operating room that is caused by increasing specialization and
the division of responsibility.”%3

As a matter of fact, the Pennsylvania Supreme Court, the court which
first introduced the Captain of the Ship Doctrine, has since abandoned the
same in Thomas v. Hutchinson® and Tonsic v. Wagne®S because of the demise
of charitable immunity.

In Thomas, the surgeon was sought to be liable under the Captain of the
Ship Doctrine for a sponge allegedly left in the plaintiff's body by resident
surgeons who assisted in the surgery.®® The court abandoned the Captain of
the Ship Doctrine and resolved to determine whether or not the surgeon
was directly negligent for immediately leaving the operating room and
delegating the removal of sponges and closure of surgical incision to resident

$s. Lewis, 243 Wis.2d at 650.
56. Id. at 651.

s7. Id. at 666.

58. Id. at 663-65.

59. Id. at 665.

60. Id.

61. Lewis, 243 Wis.2d at 664.
62. Id.

63. Id. at 666 (citing Stephen H. Price, The Sinking of the “Captain of the Ship:”
Reexamining the Vicarious Liability of an Operating Suigeon for the Negligence of
Assisting Hospital Personnel, 10 J. LEGAL MED. 323, 340-41 (1989)).

64. Thomas, 275 A.2d at 23.
65. Tonsic, 329 A.2d at 497.
66. Thomas, 275 A.2d at 24.
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surgeons.’? The hospital was also determined to not be immune from suits
considering the developments in the prevailing jurisprudence.®®

In Tonsic, the hospital and the surgeon were alleged to have been
negligent for failing to supervise the nurses in the counting of the
instruments used in the surgical operation.’? A kelly clamp was left in the
abdomen of the patient thereby causing injuries to the latter.7” The court
based its findings of liability by determining whether the surgeon directly
breached his duty of care to the patient.”” As to the hospital, the court
refused to apply the Charitable Immunity Doctrine because “[it] was not as a
matter of law immunized from any liability for negligence of its personnel
during an operation.””?

In Tappe v. Iowa Methodist Medical Center,” the patient’s guardian
brought a civil action against the cardiologist, surgeon, perfusionist, and the
hospital for the paralyzing stroke suffered by the patient during a heart bypass
surgery.” The surgeon was sought to be responsible under the Captain of
the Ship Doctrine.”s The Iowa Supreme Court ruled that the Captain of the
Ship Doctrine was already at odds with modern medical practice and thus
refused to adopt it.79 The court ratocinated that “[blecause of the wide
sweep of the rule, and the modern view that surgeons are leaders of a team
of specialists rather than captains of a crew, its application has been widely
discredited.”77

In May v. Broun,7® an action was brought against the surgeon for the
burns suffered by the patient during the use of an electrical cauterizing
machine by another physician during surgery.” The Oregon Supreme Court
acknowledged that the changes in the operating room have made it
impossible for the surgeon to directly supervise all personnel and concluded
that the Captain of the Ship Doctrine is no longer viable with the demise of

67. Id. at 25-28.

68. Id. at 27.

69. Tonsic, 329 A.2d at 498.

70. Id.

71. Id. at 500.

72. Tappe, 477 N.W .2d. at 397.
73. Tappe, 477 N.W .2d. at 396.
74. Id. at 398.

75. Id. at 402.

76. Id.

77. Id.

78. May, 492 P.2d at 776.

79. Id.
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the charitable immunity, saying that “[i|n [the] absence of showing that [the]
surgeon had [the]| ability, consistent with their duty to patients upon whom
they were performing surgery, to supervise or control directly [the] electrical
cauterizing machine or its operation, the surgeon was not responsible.”#

In Schwartz v. Ghaly,®" the patient suffered a cardiac and respiratory
arrest while in the hands of the anesthesiologist with a surgeon present in the
operating room.® The North Dakota Supreme Court ruled that the
application of the Captain of the Ship Doctrine overlooked the fact that the
surgeon and the anesthesiologist are both specialists with different
responsibilities, each responsible for the care of the patient within the realm
of his or her own specialty.®3 The court held that “the essential question is
whether one is subject to the control of another not only to the work to be
done but also the manner of performing it.”%4

In Thomas v. Raleigh General Hospital 35 the patient brought a medical
malpractice action against the surgeon, hospital, and anesthesiologist for
injuries sustained during the insertion and removal of the endotracheal tube,
a procedure for which the anesthesiologist is responsible.® The West
Virginia Court observed that the “majority of states which are now
considering the Captain of the Ship Doctrine are rejecting it” and thereby
also rejected the doctrine.’” The court cited the fact that the field of
medicine has become specialized such that surgeons can no longer be
deemed as having control over the other personnel in the operating room.®
The same court also ruled, in a different case, that the demise of the doctrine
should be recognized by all health care providers, as well as their employing
institutions.? In Raleigh, they categorically stated that “liability cannot be
imposed upon the surgeon, under the Captain of the Ship Doctrine, for
everything that goes on in the operating room.”9°

In Franklin v. Gupta®' the patient brought a malpractice action against
the surgeon and the anesthesiologist for the injuries suffered by the patient
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82. Id. at 295.

83. Id. at 300.

84. Id. at 300-01.

85. Raleigh, 358 S.E.2d. at 222.

86. Id. at 223.

87. Id. at 224.
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89. Peck v. CJ. Tegtmeyer, M.D., 834 F.Supp 903 (W. Va. Dist. Ct. 1992) (U.S.).
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o1. Franklin v. Gupta, 567 A.2d 524 (Md. Ct. Spec. App. 1990) (U.S.).
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due to the failure of the anesthesiologist to appear in the scheduled surgical
operation.?> The Maryland Court absolved the surgeon from any liability
thereby refusing the application of the Captain of the Ship Doctrine.”3 The
court made the observation that the surgeon had no control over the
anesthesiologist’s decisions and actions.?* “There was no evidence that [the
surgeon| in any way supervised, controlled, attempted to supervise or
control, or had the right or power to supervise or control conduct and
decisions of [the anesthesiologist].”9?

Other states which have previously adopted the Captain of the Ship
Doctrine are also at an evolutionary stage wherein the doctrine’s current
applicability is being questioned and attacked.”® For example, in the State of
Montana, the Montana Medical Association has already proposed legislation
eliminating the Captain of the Ship Doctrine and allowing a surgeon to
defend a claim by pointing to the negligence of others.®7 The proposed
legislation provides that a physician would have no vicarious liability or
responsibility for any injury or death arising out of the services rendered by a
health professional over whom the physician had no control.9®

Moreover, although an Indiana Court in Miller v. Ryan®® has technically
used the term “Captain of the Ship” in reference to the surgeon, it still took
into consideration the fact of whether or not the surgeon had actual control
and dominion over the negligent person.'® The case involved a medical
malpractice action against the lead surgeon in the patient’s bilateral foot
surgery for the negligent actions of an assistant surgeon.'® The court, in
holding the lead surgeon liable, found that it was the primary surgeon who
made the diagnoses and determined which procedures to perform, that it was
he who convinced the patient to undergo surgery and told the patient that
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he would be performing the procedures, and that it was he who dictated the
operative note and never indicated in his notes that anyone other than
himself was to perform the procedures.'®* Thus, while there is still no
automatic liability attributed to the surgeon, control may (and in fact, must)
still be established to hold the surgeon liable.

In Harris v. Miller,"*3 a wrongful death action was brought against the
orthopedic surgeon when complications arose during a laminectomy to
repair the patient’s ruptured disc.'® The injury was caused by the negligent
actions of an anesthetist.'®s The court ruled that “surgeons [are] no longer
presumed to enjoy authoritative control of master of all who assist, [for
purposes of imputing negligence].”'

The Courts of North Carolina,'”” New Jersey,'®® North Dakota,'®
Ohio, '*° Tennessee, ' Rhode Island, ''* Mississippi, '*3 California, ''4 and
Texas''s have also abandoned or refused to apply the Captain of the Ship
Doctrine.

American jurisprudence has undoubtedly been an influence in how the
Philippine Supreme Court renders its case decisions. Pedro P. Solis says that
“[t]he Philippines is a mirror image of the United States (U.S.) in this part of
the globe. Whatever happens in the U.S., in most cases, will eventually
happen in the Philippines.”''¢

The various jurisdictions should be permitted to determine their own
statutory and jurisprudential rules, as they find desirable, in light of their
particular needs. The aforementioned courts, in abandoning the Captain of
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the Ship Doctrine, recognized the changes surrounding the medical
professional and their patients, and its inconsistency with the said doctrine.

Although it is true that Philippine courts are not under any obligation to
follow the trend in American jurisprudence, a careful consideration of the
current state of Philippine medical practice as presented in this Note would
show the current inapplicability of the Captain of the Ship Doctrine.

III. SPECIALISTS AS CAPTAINS OF THEIR OWN SHIPS

A. Specialization in the Medical Profession

I fenow of no teachers so powerful and persuasive as the little army of specialists.
They carry no banners, they beat no drums; but where they are, men learn that
bustle and push are not the equals of quiet genius and serene mystery.

— Justice Oliver W. Holmes Jr."'7

The Philippine Supreme Court, in introducing the Captain of the Ship
Doctrine in local jurisprudence, has failed to take into consideration the
present developments in Philippine medical practice. Specialization is now
the norm among doctors in the Philippines. Thus, the existence of control
by surgeons over other professionals in the operating room under the said
doctrine has become highly questionable.

A “profession” has been defined as a “group of men pursuing a learned
art as a common calling in the spirit of public service — no less a public
service because it may incidentally be a means of livelihood.”""® The
following have been considered as features typical of professions:

(1) A commitment to serve the public good and provide an important
public service;

(2) A great deal of generalized and systematized knowledge in order to
practice the specific profession;

(3) The standards in carrying out professional work are set by the
profession and there is an important element of self-regulation;

117.0liver B. Wendell Holmes Jr., Former Associate Justice of the Supreme Court
of the United States, The Use of Law Schools, Remarks at the Harvard Law
School Association on the 2soth Anniversary of Harvard University at
Cambridge (Nov. 5, 1886) (transcript available at http://archive.org/stream/
speechesotholmgoog/speechesotholmgoog_djvu.txt (last accessed Sep. 12,
2013)).

118.In the Matter of the Petition for Authority to Continue Use of Firm Name
“Ozaeta, Romulo, etc.” 92 SCRA 1, 10 (1979) (citing Roscoe Pound, The
Lawyer from Antiquity to Modern Times, in SURVEY OF THE LEGAL PROFESSION §
(1953)).
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(4) A certification or licensing procedure that determines who can be part
of the specific profession; and

(5) The existence of a professional body that takes on a number of these

aspects of a profession.''?

These characteristics are present in the different specialized fields of
medical practice in the Philippines.

Although physicians or doctors are already considered as professionals in
the general sense, they may further be classified as such in accordance with
the specialization that they have specifically acquired as compared to that of
other doctors whose expertise is on another field in medicine. A “specialist”
is “a physician who applies [oneself] to the study and practice of some
particular branch of his [or her| profession.”!?° Specialization is all about the
identification of peers and colleagues so as to proficiently serve their patients’
needs in areas beyond the present reach of the profession. The development
of a specialty could be traced in terms of men, publication, and
organization.'?'

Specialization is the product of evolution in the practice of medicine in
the Philippines. Specialization “helps manage the increasing amount of
knowledge that threatens to be overwhelming, and it also increases skills.” 22
It is true that surgeons were once considered the over-all captains of the
operating room. This is because of the fact that, among others, surgeons
were initially also the anesthetists in the operating room.'? Surgery’s
evolution from unilateral to collaborative had consequent effects to patients,
of which is leading to a breakdown of the past surgeon’s traditional role.

However, the tasks that need to be performed by doctors even became
more complicated and several medical discoveries were also made. For
example, due to the diversification of the drugs used as anesthesia and the
different ways of introducing such anesthetics to the patient, a separate
profession of physicians distinct from surgeons had to be born. This
profession is that of the anesthesiologists. Anesthesiology is the clinical
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application of pharmacology and physiology. In simple terms, the main task
of an anesthesiologist is to take away or ease the pain brought about by the
surgical operation while at the same time avoiding any undesirable side
effects or toxicity.'*4

Thus, physicians usually refer the patient to a specialist when the
required treatment needs the application of an expertise in a particular field
of medicine. Moreover, a physician may consult another doctor who
specializes on a distinct area of medical practice. Article III, Section 4 of the
1993 Code of Ethics of the Medical Profession in the Philippines states —

The physician is obligated to extend the common [c]ourtesies to his fellow
physicians, particularly in situations where consultations are called.
Similarly, physicians to whom a patient is referred for a particular purpose
should return the patient to his original attending upon completion of his

specific task.'*S

Where a general practitioner, in exercising the care and skill required of
him, discovers or should know that the treatment for a particular patient is
beyond his skill, ability, or capacity to treat, he is under a duty to refer the
patient to a different or other treatment, or to seek consultation with a
specialist.’?® As to the question of liability, the referring physician is not
liable for the independent acts of a specialist to whom he has referred a
patient, absent a showing that he was negligent in his selection of such
specialist.'?7

It would be unlikely that a doctor who is already a specialist on a
particular field in medicine be considered as a subordinate of the surgeon in
charge. Thus, generally, the modern anesthesiologist does not work under
the surgeon, but rather, works as a co-equal of the surgeon in the operating
room.

Under the Captain of the Ship Doctrine, the law expects the surgeon to
effectively supervise and control all actions of the doctors in the surgical
team including other specialists in the operating room. The dilemma,
however, is that the surgeon cannot be expected to be more knowledgeable
than the specialist with regard to that aspect which required the expertise of
the latter. When two or more independent physicians are caring for a
patient, each is usually answerable for his own conduct.'®

124.Encyclopedia of Surgery, General Anesthesia, available at http://www.surgery
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The law recognizes that there are different schools of medicine.'
Surgery requires a sound grasp of anatomy, fast diagnostic instincts, steady
hands, and superhuman stamina. The surgeon examines, diagnoses, and treats
by surgical means diseases and injuries, after reviewing case histories and
obtaining data through interviews and interactions with their patients.'3°
Surgeons examine patients and determine whether x-rays and clinical
laboratory tests are required, then interpret test results and evaluate
examination findings. Surgeons perform procedures, of which may include
thoracic, plastic, brain, and orthopedic operations.*3!

The surgeon therefore cannot be considered as an authority in the
manner of administration of anesthesia to the patient. It is precisely for this
reason why the patient needs to hire an anesthesiologist aside from the
surgeon.

The New Civil Code of the Philippines'3? (NCC) has also distinguished
surgeons from ordinary physicians thereby recognizing its uniqueness as a
specialty. Article 1027 of the Code, in enumerating the persons who are
incapable of succeeding, includes “[a]ny physician, surgeon, nurse, health
officer[,] or druggist who took care of the testator during his last illness[.] 33

The Revised Penal Code of the Philippines '3 (RPC) has also
recognized the uniqueness of surgeons as compared to other physicians.
Thus, Article 174 avers the following —

Article 174. False medical certificates, false certificates of merits or service, efc. —
The penalties of arresto mayor in its maximum period to prison correccional in
its minimum period and a fine not to exceed 1,000 pesos shall be imposed
upon:

(1) Any physician or surgeon who, in connection with the practice of his
profession, shall issue a false certificate[.]'33

Anesthesiology as a specialty is now also an established and independent
discipline of medicine in the Philippines.'3® Anesthesia allows patients to
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undergo surgery and other procedures without the distress and pain that they
would otherwise experience. The choice of whether to use an anesthetic,
the type of drug to be administered, the dosage of the drug required, and the
proper anesthetic technique is a complex one, requiring considerations of
both patient and surgical factors.

The American Board of Anesthesiology has defined Anesthesiology as a
practice of medicine dealing with:

(1) The assessment of, consultation for[,] and preparation of patients for
anesthesia;

(2) The provision of insensibility to pain during surgical, obstetrical,
therapeutic[,] and diagnostic procedures, and the management of
patients so affected,;

(3) The monitoring and restoration of homeostasis during the
perioperative period, as well as homeostasis in the critically ill, injured,
or otherwise seriously ill patient;

(4) The diagnosis and treatment of painful syndromes;

(5) The clinical management and teaching of cardiac and pulmonary
resuscitation;

(6) The evaluation of respiratory function and application of respiratory
therapy in all its forms;

(7) The supervision, teaching, and evaluation of performance of both
medical and paramedical personnel involved in anesthesia, respiratoryl[,]
and critical care.

(8) The conduct of research at the clinical and basic science levels to
explain and improve the care of patients; and

(9) The administrative involvement in hospitals, medical schools, and
outpatient facilities necessary to implement these responsibilities.'37

Anesthesiology has obviously come of age in the Philippines. Luis F.
Torres says that “[l]ike all scientific specialties within the realm of medicine,
it is always aware of new developments in advancing the frontiers of the
specialty, at the same time contributing to and maintaining its growth.” 3%
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When a patient selects a practitioner of a recognized school of treatment,
he or she adopts the kind of treatment common to that school, or in other
words, he or she is presumed to elect that the treatment shall be according to
the system or school of medicine to which such practitioner belongs, and
“he or she cannot afterward complain that the care received fell short of the
standards” of another specialty.'3 The patient is bound by the skill and
expertise of the profession to which the particular specialist belongs.

The Supreme Court has also recognized the differences between a
general practitioner and a specialist doctor. In Reyes v. Sisters of Mercy
Hospital,'#° the Court refused to consider the statements of the doctor
presented as an expert witness on the ground that the latter is not a specialist
on the field of medicine he is to testify on.'4!

It is important to note that all specialists, before becoming such, must
first of all be physicians. Thus, in matters where common knowledge in
medicine would already suffice, the surgeon and the anesthesiologist are both
considered competent to advise one another and to act on the matter. For
example, the surgeon and the anesthesiologist must coordinate with one
another in the monitoring of the patient’s general condition and vital signs
pre-, per-, and post-operatively.'4?

Other doctor-specialists were also formed as a result of the developments
in the Philippine medical profession, such as its decentralization. This
includes family physicians, obstetricians, gynecologists, pathologists,
radiologists, pediatrics, cardiologists, and internists.

B. Separate Identities Outside the Operating Room

1. Training Required

Medical education is a reflection of medical practice; it is not education that will
change the practitioners, but reformed practice that will redesign medical education.

— George Silver'#

The practice of medicine is a “right earned through years of education,
training, and by first obtaining a license from the state through professional
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board examinations.”™# This is due to the public interest involved in the
medical profession. ™5

As a prerequisite for the practice of medicine, one must have first
satistactorily passed the Board Examination conducted by the Philippine
Board of Medical Education, and must then become a holder of a wvalid
Certificate of Registration.'#® A candidate for the said Board Examination
must be a holder of a degree of Doctor of Medicine and must have also
completed a year of technical training known as an internship.'4” Every
physician who desires to specialize on a particular field in medicine must
therefore first undergo and comply with these general requirements.

The Philippine Supreme Court itself in Felix v. Buenasada'#® recognized
the importance of residency training for specialists, holding that “[r]esidency
is the step taken by a physician right after post-graduate internship and after
hurdling the Medical Licensure Examinations prior to his recognition as a
specialist or sub-specialist in a given field.”'4¥ The Court also made the
following important observations —

A physician who desires to specialize in Cardiology takes a required three-
year accredited residency in Internal Medicine (four years in DOH
hospitals) and moves on to a two or three-year fellowship or residency in
Cardiology before he is allowed to take the specialty examinations given by
the appropriate accrediting college. In a similar manner, the accredited
Psychiatrist goes through the same stepladder process which culminates in
his recognition as a fellow or diplomate (or both) of the Psychiatry
Specialty Board. This upward movement from residency to specialist rank,
institutionalized in the residency training process, guarantees minimum
standards and skills and ensures that the physician claiming to be a specialist
will not be set loose on the community without the basic knowledge and
skills of his specialty. Because acceptance and promotion requirements are
stringent, competitive, and based on merit, acceptance to a first year
residency program is no guaranty that the physician will complete the
program. Attrition rates are high. Some programs are pyramidal. Promotion
to the next post-graduate year is based on merit and performance
determined by periodic evaluations and examinations of knowledge, skills|,]
and bedside manner. Under this system, residents, [especially] those in
university teaching hospitals[,] enjoy their right to security of tenure only
to the extent that they periodically make the grade, making the situation
quite unique as far as physicians undergoing post-graduate residencies and
tellowships are concerned.

144.Reyes, 341 SCRA at 779.
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While physicians (or consultants) of specialist rank are not subject to the
same stringent evaluation procedures, specialty societies require continuing
education as a requirement for accreditation in good standing, in addition
to peer review processes based on performance, mortality and morbidity
audits, feedback from residents, interns and medical students[,] and research
output. The nature of the contracts of resident physicians meets traditional
tests for determining employer-employee relationships, but because the
focus of residency is training, they are neither here nor there. Moreover,
stringent standards and requirements for renewal of specialist-rank positions
or for promotion to the next post-graduate residency year are necessary
because lives are ultimately at stake.'S°

The Philippine government, in its administration of public hospitals and
medical centers, has also recognized the distinctions among specialists-
doctors. As early as 1988, the Department of Health (DOH) issued
Department Order No. 347,

which required board certification as a requisite for the renewal of different
specialist positions in public medical centers, hospitals[,] and agencies under
the said department. Specifically, Department Order No. 347 provided that
specialists working in various hospitals and branches of the [DOH] be
recognized as ‘Fellows’ of their respective specialty societies and/or
‘Diplomates’ of their specialty boards or both. The Order was issued for the
purpose of upgrading the quality of specialists in DOH hospitals by
requiring them to first pass ... (tedious) theoretical and clinical (bedside)
examination given by their recognized specialty boards, in keeping up with
international standards of medical practice.'S’

These examinations differ depending on the administering specialty
board or organization.

Before one is to be considered as a fully-fledged surgeon, one has to first
undergo a very rigorous process of schooling and training. After four years of
medical school, one has to undergo a one-year post-graduate internship
program before going through another five years of training on general
surgery.'s* An examination is then conducted by the Philippine Board of
Surgery under the Philippine College of Surgeons before one is to be
considered as a “Diplomate” in the said specialty tribunal for surgeons. The
examination to be given is divided into two parts — written and oral — the
latter involving an interview wherein the applicant’s decision making skills
on diagnosis, treatment, capability to solve several problems on
complications that may arise, and follow-up procedures are evaluated.

150.1d. at 140-41.
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After two more years of surgical practice in an accredited hospital, one
then becomes qualified to become a “Fellow” in the Philippine College of
Surgeons. The prospective fellow’s ethical actions and reputation during the
said two years of medical practice is to be taken into consideration by the
Philippine Board of Surgery.

On the other hand, before one becomes a duly certified “Diplomate” in
the Philippine Society of Anesthesiologists, one must first undergo three
years of residency training in an accredited hospital, take the written
examination of the Philippine Board of Anesthesiology under the said
specialty tribunal, then practice for two more years.'s3 By the fifth year, the
candidate must take an oral and practical examination since anesthesiology
requires psychomotor skills in the administration of drugs used as
anesthesia. !4 Anesthesia is a distinct specialty with its own specialized
education and training.

Each specialist, before becoming one, must therefore first undergo the
necessary training, which necessarily depends on the field of medicine he or
she decides to become an expert in. Thus, the surgeon and the
anesthesiologist, as specialists in their respective medical practices, are
products of different skill enhancement programs designed to sharpen the
knowledge and skills on their chosen medical expertise.

A distinction must be made between a specialist and a board-eligible
physician. A board-eligible physician is one who has undergone the required
training in a distinct field of medicine but failed or did not take the
examinations necessary for one to be certified as a specialist by the
administering board. A specialist, in the strict sense, is one who has
undergone the necessary training and has been certified as either a
“Diplomate” or a “Fellow” by the specialty board concerned. Both
specialists and board-eligible physicians are qualified to practice a distinct
field of medicine such as surgery and anesthesiology. However, most
hospitals in urban areas and all training hospitals require physicians to be first
certified by the corresponding specialty boards before being allowed to
practice on a particular field of medicine.'ss

2. Professional Organizations

The standards in carrying out professional work are set by the specialists
themselves and there is an important element of self-regulation.'s Where
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once there were only “doctors” or general practitioners, a system of specialty
boards developed and flourished starting in the 1930s.757 Article VI, Section 3
of the 1993 Code of Ethics of the Medical Profession in the Philippines states
that “[s]Jome of the obligations of a physician are best complied with by an
organized professional body, and to the extent that this is necessary and
important, a physician has the duty to associate [oneself] with and participate
in these efforts.”!s8

The Philippine Medical Association under the Professional Regulation
Commission is the umbrella organization of the medical profession in the
country. It was founded on 15 September 1903, at a time when the
Philippines was still under American rule.'® The association aims “to bring
together the entire medical profession in the country under one roof],] [and]
to serve as an authoritative source of information on health, disease[,] and
medical practice.”'® The said organization has committed itself to serve its
members through increased benefits, enhanced professional development,
and the promotion and defense of the rights and privileges of the medical
profession in the Philippines.

As of 2010, the members of the Philippine Medical Association are
69,000 or 64% of all Philippine doctors.'o" It has eight specialty divisions and
30 affiliates and sub-specialties.'%?
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