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S THE PHILIPPINE REPUBL R
DOESH}&}\EE A CONSTITUTION?

Joaquin G. Bernas, S.J.*
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i ilippi blic now more than‘t_w_‘euty vears in
i With 'thg P}};ﬁpglggligeggdy of constitutional Jurlsprm}eri)ce aé-
existence an l:ﬁ‘— d in Philippine law reports, one may v:_e?l ’ei sae(i
ready accux_r:iu ing on the impertinent for _ask;ng the question tl‘a d
cused of bor frtlhig; paper. But the justification for the question b
in the .tltle'ol and legal and reaches back, first, to three full w;fl s
bOth hlstorlqa debate that taxed the oratorical powers of the dv 1?-
of lnconcllisﬂ%hilippine Constitutional Convention al}d, secon éivg-
 gates fo b ei the United States Co»ngrqss over two sqccest}‘ ¢
thq 'd-el.)ates‘ (;le ndence bills. More precisely, the question ha
Phltll?g(inghemdelg;ates to the Philippine Car;zt;tutmnal %Z?}Y::t;;(})lz
agha i il July 30 . was whet
i bled in Manila on y 30, the
Wh.‘?h -aisell;rlldependence Law, populquy known as the T;"YdmgSn]\s/Itci-
Fhlhppllil w, ' authorized the convention delegates to draft a ¢ St
Duffle o?o’n]y for the Philippine Commonwealth but also for ! 3
?ﬁ:ﬁgp?ne Republic that was to succeed the CQmm011wealth auto-
matically after ten years. . 4 the tosiia
: ) o
i ill study both convention debates an e leg
tive T}?ilsstoprz;'p?f v‘1,:lhe S"I"yd}i,ng's-McDuffie law and then offer some
tentative observations. :

CONVENTION DEBATES

What triggered the controve_rsy was an n;&nocsélf ;ogokiggfes%;lle
tion presented. by Delegate Camilo Osias on Aug 3
resolution read: 2 -
RESOLUTION EXPRESSING THE SENSE OF THE ({oxvsu’ru’r;og;sﬁ:z‘:;;
TION THAT THE CONSTITUTION TO BE DRAFTED‘ Sr{AI; BE  oNSmITUTION
FOR THE PHILIPPINE COMMONWEALTH AND THE HILIPE e Ren
T0 BE KNOWN AS “THE CONSTITUTION OF THE PHIIfIPPIN ‘t.t;tior
Whereas, it is necessé.ry to define the scope oflthe ai(i)::sx Com:
to be framed for the guidance of the meml?ers of the v
mittees and of the Constitutional - Convention;

! - .
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Whéreas, the demands of economy and statesmanship require
that a Constitution be now made for the Government of the Com-

of Independence;

Whereas, the Independence Act authorizes the mandatory pro-
visions to be placed in #n ordinance appended to the Constitution;

Wihereas, the. same Independence Act provides that the independ-

dent government shall be proclaimed under the Constitution in force
at the time of the advent of independence; Now, therefore, be it

Resolved, That the Constitutiona] Convention now assembled
draft and formulate a Constitution for the Philippine Commonwealth
that is to be semi-sovereign and semi-independent and for the Phil- ~
ippine Republic that is to be sovereign and indépendent, the same
to be known as “The Constitution of the Philippine Islands.”

Resolved, further, That the various Committees of the Conven-
tion be furnisheq copies of this resolution for their guidance,

Delegate Miguel Cuaderno reports that the resolution was intro.
duced to give the delegates something to talk about while the various
committees worked on the preliminary drafts- but the “filier”
blossomed into a life-sized controversy that took up the time of
‘the' convention from August 28, 1934 to September 15, 1934.s
Roughly, three different positions battled for recognition: {1)
That the Tydings-McDuffie Law authorized the drafting of a econs-
titution both for the Commonwealth and for the Republic ang that
approval of the Osiag resolution wags imperative; " (2) That the
Tydings-McDuffie Law Wwas a clear enough guideline and that the
resolution was unnecessary and even dangerous- and (3) That the
Tydings-McDuffie Law authorized the drafting of g constitution
only for the Commonwealth. The ensuing debateg carried clearly
political and emotional overtones; but the primary legal issue,
which is the main - interest of this paper, was clearly delineated :
What authorization did and could the Tydings-McDuffie Law give?
The protagonists in the debate sought tn answer the question on
the basis both of general constitutional theory and of the text of

GENERAL CONSTITUTIONAL THEORY

Delegate Manuel A. Roxas, former Speaker of the House of
Representatives and recently reelected to the same House at the
time of the convention and destined to be the last President of the

3 Reference should be to a book by Cuaderno, g delegate to the convention,
which was not available for- citation at the time of writing,



134 ATENEO LAW JOURNAL [Vol. 16:132

~ommonwealth and first President of the .Repu_blu;, stopd out as
‘Ei?emchief constitutional theoretician on the side ot'the O'Slgstgesod{u-
tion. The debates on August 29, 1934, opened with a leng y,t_‘ is-
quisition by Roxas. "He argued that a constitutional con);en 1;;1n,
such as the one in session, was “the prpduct of American philosop tir)
of law.” Its nature, therefore, and its powers, he sagd, wg‘e |

be sought in American constitutional _theo_ry. In American A e;)ly:
he continued, a constitional convqntlon is not soverelgn }‘i . :D
nothing more or less than a committee, a specl.al qomniltt-ee c olsun
by the people who are about to draft a const;tutlon, to for;gnu Ta_ﬁ;e
the instrument upon which their appr‘oval_ will 'be sought.” iﬁ
limitations of its powers are precisely the limitations of its prl:}:: .
pal, the people. “We can {therefore] formulate a Con'stltl'ltlon 1 a
the people of the Philippine Islands have a power under the law

to adopt.” 4

iR p d
“Now, what are the powers of the peop_le? Roxas answere
that the power of the people given by Section 1 of the Tydm'gs-
McDuffie Law was to adopt a “constitution,” an mstrv:lment which,
Roxas continued, has a very definite meaning in Amerlcan law.

What is the first characteristic of an American Constitnt.ioxt?
First, that it derives its authority from the people. Second, tha}t 1tf-.ls
permanent, that is of the essence of the instrument a.s conce:}'ved ;m
the United States of America. . . . 'If the Constitution derives its
power from the people, the question may be asked: AFrom whom do
we derive this power in the Constitutional Convention — from the
American Congress or from the people? My reply is, from the peo-
pie. The American Congress has given us the right to govern —
sovereignty, as this has been defined by ancient and modeljn wrlt;rs.
We cannct talk of a Constitution in accordance with Amerxcan. ph'lo-
_sophy of Constitutional Law gvithout presuppos.ng bzhind it sov-
ereignty in the people that approve it. .5

But, if sovereign, how explain the limitations imposed by the
Tydings-McDuffie Law? ) ‘

Thé reply is evident. The American Congress, in the Indel?en-
dence Act, has in effect told the Filipino people. You havef ‘th‘e right
to govern yourself. You can adopt and formulate a Constltut}on for
your ~government, but during the intermediate peri‘od and untl com-
plete withdrawal of American sovereignty from your country,. ?four
sovereignty will be restricted by the following mandatory provisions.
These restrictions are imposed by Congress, but, Mr. President, to
prove that a Constitution’ must exclusively be the work of the people,

. Congress requires that the Constitution must confain these mandatory
provisions. That is to say, the people of the Phili_ppine Islands by

+1-J, Const. Conv. 221 (1961).
s Ibid, . .
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their votes must accept those mandatory provisions, otherwise the
whole process provided in the Independence Law would fail and
lapse. e i .

On interpellation b& Delegate Ruperto Kapunan, Roxas further
explained the sovereignty he envisioned under the proposed consti-
tution thus: ‘ ¢

La teoria moderna admite la divisibilidad de la soberania; por
ejemplo, »Cuba redacto su Constitucion a pesar de la Enmienda Platt.
Los Estados norte-americanos redactaron su Constitucion a pesar de
que su. soberania estaba limitada por las disposiciones de la Consti-
tucion federal, es decir, los tratadistas y juristas de hoy mantienen
que la soberania popular no necesita ser absoluta; que con fre-
quencia una entidad politica o un Estado puede exister aunque su
soberania este limitada.. Puede haber diversas razones respecto al
sujeto a la materia sobre que se ejerce la soberania; pero respecto
a esa materia es absoluta la soberania, y debe ser asi; mas para
que un Estado pueda ser soberano. no necesita serlo absolutamente.

. Somés una autonomia hoy, bajo la Ley Jones; es decir,
_ejercemos el privilegio de governarros a. nosotros mismos, bajo
- ciertas limitaciones; -pero no somos soberanos, precisamente porque
las facultades de gobiermo que ejercemos hoy no son nuestras, las
ejercemos solo porque nos permite el Gobierno norte-americano ejer-
cerlas. El Gobierno norte-americano puede retirarlas de nosotros en
cualquier momento; pero cuando redactamos la Constitucion, las
facultades que ejei-zamos, ningun gobierno norte-americano no los
podra quitar.” '

Under such a theory of limited sovereignty, what kind of
constitution could the people adopt? Roxas was emphatic that the
Tydings-McDuffie Law did not grant authority for the drafting of a
constitution for the Republic. He saw authorization only for the
drafting of a constitution for the Commonwealth.

I have serious doubts, Mr. President, whether in accordance with
the .principles X have already stated regarding the limited powers of
this Convention, we can adopt any other Constitution than the
Constitution for the Commonwealth of the Philippine Islands. Sec-
tion 1 is very clear. This Constitutional’ Convention has been con-
vened to adopt and formulate a Constitution for the government of
the Commonwealth of the Philippine Islands. I want to call your
attention to the fact that the word “Commonwealth” is capitalized.
The word is not used in its generic sense; it has been used as a
substantive noun, as a part of the name given to the political entity

s Ibid.
71d. at 224.
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that will be created as the result of this Constitution. s

The only way left open by the Tydings-McDuffie Law was, ac-
cording to Roxas, for the Philippines to adop_t: :

A Constitution for the Commonwealth of the »Philippi.l.le Island.s
and attach to that Constitution an ordinance stating “upon recogni-
tion of the Philippine independence and the final. and complete
withdrawal of American sovereignty over the PhiliPpme Islands,'t.he .
Philippine Commonwealth shall become the R.el_)ub‘hc of" the Phlhp-
pine Islands and the Constitution of the Phlh.ppme Commor.niveailth
shall become the Constitution of the Republic of the Philippine

Islands. . . .79

as’ view, therefore, the task before the conventior_l was
to drIaI;tR:Xc:nstitution complete in itself ;z'md.to append to it an
ordinance which would set the same congtltutlon in n_ratlon as the
constitution of the Republic ‘upon attainment of complete inde-
pendence. This, basically, too, was the in.t_ent .of the Osias -resov!u-
tion; and, although Roxas was strong in his 111§vowg1 of authority
to draft a constitution directly for the Republic, his proposed or-
dinance would attain the same end indirectly. 0r_1 interpellation
by Delegate Aruego, he remarked o “I do' not believe 'we ‘have a
choice. . . . I think as a practical proposition, we have only one
choice, and that is to adopt a constitution for tha _Commonwealth
whose life will extend to and beyond [sic] the period of our Re-
public.” 1 '

\ attle-cry raised against any attempt to draft a copstlltu-
tion ?oli Ehe Rép}:xblic, directly or indirectly, was “Usurpation”.
The most orderly presentation of the case against Roxas’ theory
of sovereignty was. presented by Delegate Vicente Fran_clspo, a pro-
minent Manila lawyer, on August 31, 1934. After a brief summary
of . the political history of both the United States and of the

Philippines, he continued thus:

A la pregunta de si esta Convencion esta .autorizada.g redac- ~
tar la Constitucion de ambos - gebiernos . . mi contestacion es que
né lo. esta por las siguientes razones: primera, porque la Ley
Tydings-McDuifie expresamente provee que esta Convencion redactara
yAformulara una Conctitucion para el Gobierno del; Cc'JmmonweaIth;
segunda, porque dicha ley requiere que la Constxtuclo.n que esta
Asamblea ha de redactar debera someterse a la aprobacion del Pre-
sidente de los Estados Unidos; y tercera, porque Filipinas no es un
estada soberano, sino dépendiente de los Istados Unidos, y como

‘a1d at- 222,

o Id. at 221-222:

10 Id. .at 226.

11 See e.g. 1d. at 243-244,
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tal, no esta capacitada constitucionalmente para redactar la Cons-

titucion de la Republica de Filipinas. 12

The first point raised by Francisco was the one admitied by
Roxas himself because of the provision of Section 1 of the Inde-
pendence Law: “The Philippine Legislature is hereby authorized
to provide for the election of delegates to the Constitutional Con-
vention. . . . to formulates and draft.a Constitution for the Gov-
ernment of the Commonwealth of the Philippine Islands . . .” The
second: point, besides its legal weight, was fraught with potentiality
for emotional explosion. Francisco declared:

Sefior Presidente, no se puede concebir, siquiera remotamente,
que haya sido la intencien del Congreso de los Estados Unidos auto- -
rizar al pueblo filipino, por medio de la Ley Tydings-MecDuffie, a
redactar la Constitucion del Gobierno del Commonwealth y la de la
Republica de Filipinas, e imponer la condicion de que ambas Consti-
tuciones, formuladas en un solo documento, deberan someterse al
Presidente de los Estados Unidos para su aprobacion. Y hubiera
sido un desdoro para la dignidad de nuestra raza aceptar tal im-
posicion, t3

The provisions in question were Sections 3 and 7 of the Tydings-
McDuffie - Law . which required submission of the provosed consti-
tution and of any proposed amendment to it to the President of
the United- States.* Francisco asked: “Que clase de soberania

12 Id, at 259.

2 Id, at 260.

14 Sec. 3. Upon the drafting and approval of the Constitution by the
Constitutional Convention in the Philippine Islands, the constitution shall b:
submitted within tv_sio years after the enactment of this act to the President
of the United States, who shall determine whether or not it conforms with the
provisions of this act.” If the President finds that the proposed constitution
conforms substantially with the provisions of this act he shall so certify to
the Governor-General of the Philippine Islands, who shall so advise the consti-
tutional convention. If the President finds that the constitution does not con-
form with the provisions of this act he shall so advise the Governor-General
of the Philippine’ Iélands, stating wherein his judgment the constitution
does not so conform and submitting provisions. which will in his judgment
make the constitution so conform. The Governor-General shall in turn submit
such message to the constitutional convention for further action by them
pursuant-to the same procedure hereinbefore defined, until the President and
the constitutional convention are in agreement. .

Sec. 7. Until tlie final and complete withdrawal of American sovereignty
over the Philippine Islands— . . .

(1) Ivery duly adopted amendment to the constitution of the govern-
ment of the Commonwealth of the Philippine Islands shall be submitted to the
President of the United States for approval. If the President approves th»
amendment or if the President fails to disapprove such amendment within six
months from the time of its submission, the amendment shall take effect as a
part of such constitution.
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seria 14 del pueblo filipino, si la Constitucion de su Republica
tuviera que someterse a la aprobacion de un pais extraiio? De que
soberania podriamog vanagloriarnos, si no podemos siquiera en-
mendar la Constitucion de nuestra Republica sin el sello de apro-
bacion del President de los Estados Unidos?’'s Those who felt
with Francisco on this point were not soothed by the fact that, as
Roxas pointed out, the original provision of Section 3 had been
amended to remove the power of the President “to approve or dis-
approve” the Constitution and to give the President power merely
to “certify” to the substantial compliance with the Independence
Law.'s As Delegate Guevara pointed out, “ese cambio fue sola-
mente con el fin de evitar herir la susceptibilidad del pueblo fili-
pino.” 7 It is noteworthy, moreover, that Seetion 7 still required
Presidential “approval” of any amendment to the Constitution.

Francisco’s final point was to refute Roxas’ assertion that the
grant of power to adopt a constitution was a grant of sovereignty.

He said:

iisto es pura teoria y sus sostenedores parece que se empeiian
en cerrar los ojos a la realidad. No quieren reconocer el hecho de
que Filipinas es un pueblo dependiente de los Estados Unidos y so-
metido a su soberania y que, como tal, no esta joridicamente ca-
pacitada esta Convencion para redactar la Constitucion de la Re-
publica Filipina, la cual debe dimanar directamente del pueblo. fili-
pino en el ejercicio de su ilimitado poder soberano.1s

He then proceeded to enumerate the limitations under which the
Philippine government must labor.'s Moreover, to Roxas’ argu-
ment that the power given by the Tydings-McDuffie Law was to
adopt a “constitution” in the American sense, Francisce answered
by citing Cooley’s definition of a constitution as “that body of
rules and maxims in accordance with which the powers of sov-
_ ereignty are habitually exercised,” and. by asking whether this

in truth was the type of coustitution the Tydings-McDuffie Law,
with all the limitations it imposed, authorized.zc He then con-
cluded. this portion of his argumentation thus:

Tenemos, por tanto, que el 'p\_.leblo filipino no posee la libertad

de’ redactar una Constitucion que sea la expresion de sus ideales
politicos en el ejercicio de su poder de soberania, sino una Constitu-.

151 J. PHiL.-CoNsT. CoNV. 260 -(1961). -

18 Id, at 246. B : .
71d. at 247. See also the strong words used by e.g. Delegate  G. Reyes,
id. at 245, c _ S
“isld. at 260-261,

19 Id. at 261.
20 Ibid.
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cion - del "agrado de los Estados Unidos, o mejor dicho, una ' Cons-
titucion tal como quiere dicho Congreso que sea.21

PROBLEMS OF STATUTORY CONSTRUCTION

Perhaps, all this deba’te on the level of constitutional theory
could have been avoided if the text of the Independence Law itself
had said in categorical terms that the convention was to dra:t
a constitution for the Republic. The delegates would probably
have disagreed wiih such authorization on a theoretical level, but
as a matter of practical necessity and in their eagermess to draw
nearer to independence, they might have kept quiet about it. But,
as a matter of fact, the text was ambiguous. To begin with, the
proponents - of the Osias resolution pointed out that the title of
the Independence Law was not restrictive: 22 “An Act . . . to pro-
vide for the adoption of a Cons’itution for the Philippine Islands.”
But the opponents were quick to counter that the title must yield
to the terms of Section 1 which authorized a constitutional con-
vention “to formulate and draft a constitution for the government
of the Commonwealth cf the Philippine Islands.” . Moreover, Dele-
gate Sanchez pointed out that in -statutory comstruction the crea-
tion of privileges must be strictly construed.z: And to. bolster the
argument from Section 1, the opponents of the resolution pointed
to Section 7 which provided that “Every duly adopted amendment
to the Constitution of the government of the Commonwealth of- the
Philippine Islands shall be submitted to the President of the United
States for approval.” 2« But the proponents of the resolution;. re-
fusing to be tied down by Section 1, considered it not limiting but
merely “descriptive,” 25 whatever that meant, and anchored their
statutory arguments chiefly on Sections 2 and 16 of the Inde-
pendence Law.

The initial argument was offered by Delegate Osias himself, 2¢
He saw in the provisions or Section 2 the implication of clear
authorization for a. constitution for the Republic. The key provis
sions follow: ’

Sec. 2. (@) 'L'he constitution formulated and drafted shall bhe
republican in form, shall contain a bill of rights, and shall, either
as a part thereof or in an ordinance appended thereto, contain pro-
visions to the effect that, pending the final and complete with-

21 Id. at 262.
22 g,
23 Id. at 205.
24 Ibid.
2s Id. at 814.
26 Jd. at 201.
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drawal of the sovereignty of the United States over the Philippine
Islands —

(b) The constitution shall also contain the following provi-
sions effective as of the date of the proclamation of the President re-
cogniziné the independence of the Philippine Islands, as hereinafter
provided:

(2) That the officials elected and serving under the constitu-
tion adopted pursuant to the provisions of this act shall be constitu-
tional officers of the free and independent government of the Phil-
ippine Islands and qualified to function in all respects as if elected
directly under such government, and shall serve their full terms of
office as prescribed in the Constitution.

Delegate Aruego summarized the heart of the argument thus:

Others, like Roxas, also emphasized the force of Section 2{(b)2, 2s

If the intention of the Congress of the United States was to
allow us to frame a Constitution only for the Commonwealth, what is
the reason for including in Sec. 2 of the Independence Law the
phrase, “pending the final and complete withdrawal of the sovereignty
of the United States over the Philippine Islands?” Why did not the
law simply command that the Constitution should contain matters
covered in the mandatory provisions? Why did the Congress of the
United States include in Sec. 2(b) the phrase “effective as of tha
date of the proclamation of the President recognizing the Indepen-
dence of the P.I.?” It must have been to give us freedom to choose
whether the Constitution that we shall frame will be for the Com-
monwealth only or bhoth for the Commonwealth and the Republic
provided . that the mandatory provisions are duly attended to.27

Section 10 deals with the recognition of Philippine indepen-
dence and withdrawal of American sovereignty.

Sec. 10. (a) On the 4th of Juiy‘ immediately follewing the ex-
piration of a period of ten years from the date of the inauguration

" of the new government under the constitution provided for -in this

act the President of the United States shall by proclamation with-
draw and surrender all right of possession, supervision, jurisdiction,
control, or sovereignty . . . and . . . shall recognize the independence
of the Philippine Islands as a separate and self-governing nation and
acknowledge the authority '2nd control over the same of the govern-
ment instituted by’ the péople thereof, under the constitution then

in force.

It runs in part:
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'For the proponents of the Osias resoclution the “constitution then
In force” would have to be no other than the constitution which the
convention was in the process of drafting. 2¢

Inevitably, the opponents of the resolution had a different view
of Sections 2 and 10. Wg have already seen that, for Francisco,
Section 2 and all the limitations it embodied meant a denial of
sovereignty and consequent incapacity to formulate a constitution
for a sovereign nation. For the opponents, therefore, Section 2
merely performed the function of extending the life of the Common-
wealth Constitution temporarily and provisionally pending such
time as the Republic was able to draw up a constitution of its
own.* It was pointed out, moreover, that Section 2(b)5, which
provided for the embodying of the provisions in Section 2(b)1, 38
and 4 in a treaty, was a recognition by the United States Congress
that after independence the Commonwealth constitution would con-
tinue only as a transitional constitution. Else, why require the fur-
ther assurance of a treaty?s' Ag to the argument from Section 10,
not much could really be made of it because the section was equally
open to the interpretation that another constitution would then be
in' force. Moreover, the opponents of the resolution argued that
Section 10, like Section 2, merely provided for an orderly transition
pending the adoption of a constitution for the Republic. =2

WHAT THE CONVENTION _DID

After a few days of debate, the main lines along which the
legai arguments would be fought had been clearly drawn. It had
become eviaent, however, that tuere was no hope for an open recon-
ciliation of the opposing sides. The arguments were, on the whole
legal, but there were colorations along lines of practical necessity
and national honor. Not a few were repelled by the spectre of a
“Roosevelt constitution” saddling an independent republic. > Others
did not wish to rob the future republic of the honor of initiating
a constitution instead of merely amending or reforming a borrowed
one. 3¢ The opening remarks of Claro M. Recto, President of the
Convention, did not fall on arid ground. Recto had said:

Me hago cargo, seiiores Delegados, de las muchas ¥y no peque-

fias dificultades que tendremos que vencer en el. desempefio de nues-
tras tareas. Por un lado, tenemos la realidad inexorable, superior

27 Id. at 232.

28 Id. ai 223. See also Joven, id. at 814; Orense, id. at 203.

29 IE.g., id. at 203.

30 E.g., Sanchez, id. at 205; Guevara, at 257; Francisco at 262.
a1 Jd. at 233. Cf. id. at. 347.

3z F.g., id. at 205,

3s F.g., id. at 245.

31 E.g., id. at 204.
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a todos los supuestos y a todas las teorias, de que la. Constitucion
preparar no es aun la de un pueblo libre para uso de un
pueblo libre, y de que no ‘es todo lo amplio que fuere de desﬁear ?l
campo en que hemos de movernos para una cabal formulacion de
nuestros planes; por otro lado, parece cierto que muchos .de noso-
tros se sienteri impulsados por el afan, que encuentr‘o’ logico y ex-
plicable, de que el documento historico que ha de salir d'e nuestras
deliberaciones no solo sea fruto de nuestras bellas t-eorlas de go-
bierno sino tambien que sea como un sagrado deposltq.gn 'que se
recojan y hallen expresion todas las ansias, tOfIas las.mqmetudes,
todas las emociones del ~alma popular, y lo hariamos sin <.iuda, es
decir, escribiriamos ese ideal Magna Carta, si nuestra patria fuese
ya soberana de su albedrio y duena.de sus destinos. ss

que vamos a

In the midst of the division in the house, not'a few }:fupely argued
that the resolution was unnecessary because the provisions of the
Independence' Law were sufficiently clear. 2° _’I‘he committees,
meanwhile, were silently working on the preliminary drafts that
would be submitted to the convention floor. ‘

1934 : -3 : rious tul hen a
- On September 15, 1934; the debate 13901{ a curious turn w. :
group of dzlegates submitted the following “‘amendmeént by .-Substl'—
tution” to the Osias :esolution: : : ' .

RESOLUTION EXPRESSING THE SENSE OF THE CONSTITUTIONAL‘ CoN-
VENTION THAT THE PROVISIONS OF THE TYDING‘S-MCDUFFXE‘ LAW ARE
CLEAR AND DEFINITE AS TO THE ‘NATURE AND SCOPE OF THE CONSTI-

TUTION TO BE DRAFTED.

Resolved, That it is. the sense of the Constitutional Co’nvent.ion,
after hearing the arguments adduced by the speakers for and. against
the PR No. 60 that, inasmuch as the provisions of the Tydings-Mc-
Duffie Law are clear and definite as to the .nature and scope of the

Constitution: which this Convention is authorized to draft, the taking

of a vote on the P.R. No. 60 is unnecessary.

The Osias forces fought the attempt to give p_refereptlal tx:eat_men_t
to the discussion of this resolution’ which was obviously 1n’§end~ed
to have the effect of tabling the original resolution. They failed, 2°
But so did the amendment by substitution. Instead, on. Septembe‘r
19, 1934, Delegate Elpidio Quirino, later to become the second .F’l‘l?b—
ident of the Philippine Republic, pres-en»ifed a motlpn to postpong in-
definitely all debates on the Osias resolution and o all related, r_esolLatq-
tions. The motion was carried and thus died the Osias re's_olutlo_n. :

a3 1d. at 22,

ss E.g., at 201.

s7 Id. at 412. :

38 Sce id. at 412-416.
3092 J. Puin. ConsT. CoNv. 438-444  (1962):
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When the constitution finally reached its final form, it car-
ried Article XVII (now XVIII) entitled “The Commonwealth and
the Republic.” - The Article reads: “Section 1. The government
established by this- Constitution shall be known as the Common-
wealth of the Philippines. Upon final .and complete withdrawal of
the sovereignty of the United States and the proclamation of the
Philippine independence, the Commonwealth of the Philippines shall
thenceforth be known as the Republic of the Philippines.” It is
noteworthy that, whereas in other respects this article follows close-
ly the ordinance suggested by Roxas, +° unlike the Roxas ordinance
the article says nothing about the Constitution of the Commonweaith
becoming the Constitution of the Republic. The Article seems
to be the result of a compromise because it is one of the substantial
changes inserted by the Special Committee on Style, a body com-
posed of both proponents and opponents of the Osias resolution, into
the final draft of the constitution. 4 .

Whatever may be the meaning of Article XVII in its final and
popularly ratified form, some questions still remain unanswered.
First, did the United States Congress in fact intend to authorize
the convention tp draft a constitution for the Philippine Republic?
Second, under American constitutional theory, could Congress have
given such authorization? In other words, to use an analogy, what
would the constitutional theoreticians of colonial America have said
if the English government had passed a law, prior to the Declaration
of Independence, authorizing the American people to draft a consti-
tution for an independent America but with certain limitations and
subject to scrutiny and approval by royal authority? Third, is the
present Philippine constitution a permanent constitution or is it
merely a transitional document still awaiting final action by the
sovereign Republic?

THE “MIND” OF CONGRESS

In order to understand the mind of the Independence Law, it is
necessary to look at it not isolatedly as an empowerment to draft
a constitution but as a structured plan to grant independence to the
Filipinos. The Tydings-McDuffie Law was the second of the kind
to be passed by the United States Congress, the first being the
Hare-Hawes-Cutting Law 42 which, after being vetoed by President
Hoover, was repassed by Congress.+> The Hare-Hawes-Cutting

40 Sec supra, p. 6. Sec. 2(b) of the Tydings-McDuffie Law became Article
XVI of the Constitution and Sec. 2(a) was made into an ordinance appended to
the constitution. .

41 See 2 ARUEGO, THE FRAMING OF THE PHILIPPINE CONSTITUTION 684-678
(1987). ’

az Act Jan. 17, 1933, ch. 11, s 1, 47 Stat. 761.

4376 ConNc. REC. 1924 (1933).
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Act, however, stipulated in Section 17 that the ‘“‘act shall not take
effect until accepted by concurrent resolution of the Philippine
Legislature or by a convention called for the purpose of passing
upon that question as may be provided by the Philippine Legisia-
ture.” +¢+ The Hare-Hawes-Cutting Act was not accepted: conse-
quently, a new law, the Tydings-McDuffie Law, which also con-
tained an acceptance clause, was passed and was accepted by the
Philippine Legislature. +5 Except for a few minor differences, how-
ever, which need not be inquired into for the purpose of this paper,
the second law was substantially a copy of the first. +s Hence, the
congressional discussion of the original law is directly pertinent
to a proper understanding of the subsequent one.

The Report of the Senate Committee on Territories and Insu-
lar Affairs favorably reporting the bill S. 3377 (Hawes-Cutting
bill) said: “Only two questions require decision — first, “ ‘When
shall the Philippines be granted independence? and, second, ‘How
shouid it be granted, so as to protect both Philippine and American
welfare? ” <= The answer to the first question was that Inde-
pendence was to eventuate on the 4th of July immediately follow-
ing the expiration of a period of ten years from the date of the

inauguration of the Commonwealth of the Philippines. The an-

swer to the second question was that independénce would ke achieved
through the machinery established by the Independence Law and
accepted by the Philippine Legislature. The machinery was left
in the hands of the Filipinos. Having accepted the terms of the
law, they were to call a convention, draft and ratify a constitution
for the Commonwealth government, establish this semi-sovereign
government, and then independence would become a certainty at
the end of a ten-year period without need for any additional con-

gressional action. 42

Within this structured growth toward independence, what cons-
. titution did Cengress intend to authorize: one for the Common-
wealth only or one for both the Commonwealth and the Republic?
Posed thus, the question does not seem to have an answer within the
four corners of the Independence Law. One searches in vain for a
categorical answer to this question either in the Hare-Hawes-Cutting
Law or in the Tydings-McDuffie Law. The ambiguities of the

44 See Memorandum prepared by Hon. Benigno S. Aquino, Envey of the
Philippine Legislature, 76 ConG. REC. 1098-1099 (1983), and Concurrent Reso-
lution of the Philippine Legislature informing Congress of the rejection of the
Hare-Hawes-Cutting Act, 78 CoNG. Rec. 5011 (1934).

45 N.Y. Times, May 2, 1934, ». 1, col. 7.

46 See .78 CONG.. REC. 4841 (1934). . :

" 4775 ConG. Rec. 12817 (1932), - reprinted from the Sunday Tribune,
‘Manila, July 30, 1933. T L . :

ae Id. at 5146.
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Tydings-McDuffie Law brought to light in.the co

tl‘on debates were ambiguities inheri%ed from th: r%eagg-glfvé(;?éiltl:
ting Act. 'L'ne reason for these ambiguities seems to be that the legis-
lators never asked themselves the question. They were immediately
mtere:sj:ed in fixing the date for independence and in establishing a
transitional and probationary government. They assumed that after
the acceptance of- the Indebendence Law, independence woul& be a
certainty (although talk about possible statehood did not totall

stop even after the constitution would be in effect at the time o};
the inauguration of the Republic). +* And it is impossible to suppose
that such constitution could be anything else than one drafted
updgr authorization of the Independence Law or some other
s1m11ar_ law. What they did not assume was that this constitution
would_ be totally satisfactory to the newly indepandent nation and
that it would not be radically revised or amended. This they
could not assume with  any absoluteness, although political facts
would have lnd}cated to them that the Filipinos would persevere
under a republl_can form of government and with a bill of rights
E‘ acc:)rdance with the wishes of Section 2(a) of the Independence

aw. )

It will perhaps be pointed out that the defeat o i
bl.HS presented by Senator Vandenberg of Miéhiga: tar(l)(f :fug;txlgi?'
King of Utah, bills which sought to authorize tne Pnilippines “tc;'
formulai_:e‘_ and draft a constitution for an independent government
of the Ph.ziippmes," was a clear indication of the mind of Congress
to ?.utho-rlze a constitution only for the Commonwealth or the Phil-
Ippines. But this particular clause authorizing a constitution for
an independent Philippines was not the reason for the rzjection of
1_:he. Vandenberg and. King bills. The differences batween the ma-
Jority position and the Vandenberg and King positions were more
basic. Vandenberg’s original bill, presented in the course of the
debates on the Hawes-Cutting bill, in the words of Vandenberg:

provides for the constitution at the end of the period [of pro-
bation] on the theory, first, that American authority must cont}nue
as long as American responsibility continues; and, second, that the
native constitution is logical only as the climax rather than as the
inception of the probation. . . . It seems to me that it is vital in a
f:or.rect philosophy of action that the existing structure of Phil-
ippine government should not be fundamentally changed to fit the
prospectus of a subsequent republic until the economic probation is
completed and until the native decision for an ultinate republic
is made and the republic is ready to function. Otherwise we have
the cart before the horse. . . .=

49 N.Y. Times, April 21, 1935, s 4, p. 12, col. 2: id. » :
PN p s - 2} id, May 10, 1935,

so See 1- ARUEGO, op. cit. at 95 (1926).

5175 ConNG. REC. 12833 (1932).
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provision for twenty years’ wait
before granting independence; was totally contrary to the des;re of
the Hawes-Cutting bill to increase autonomy of the government dur:
ing the probation period.s: Vandenberg himself abandoned this
scheme, and in the course of the debates on the Tydings-McDuffie
bill, offered another bill. This time he followed the lines set by a
substitute bill presented by Senator King. Both the King substi-
tute s and the new Vandenberg substitute ¢ essentially asked for
immediate independence to be followed by a post-independence
period of economic readjustment. This was the reason for the
rejection of the King and Vandenberg substitutes.

The scheme, therefore, besides its

But what of Section Z(b) ! ! _
provision for the embodiment of the contents of section 2(b) in a
treaty with the United States? Did this provision for “further as-
surance” imply an admission on the part of Congress that fche
constitution which the Philippines would have at the inauguration
of the Republic would be merely a transitory documant? Such. an
explanation is possible, but a simpler one seems more plgumble._
Section 2(b)1, 3 and 45° deal with property matters affecting the

interests of the United States. Upon the ratification of the consti-

sz See analysis of the Vandenberg bill by Mr. Hawes, id. at 12841-12843.

sa 78 Cong. REC. 5004 (1234). King had also offered a similar -substitute
bill as amendment to the Hawes-Cutting bill, 76 Cona. Rrc. 634 (1933).

ss CoNG. REC. 4990-4991 (1934). o

ss Sec. 2(b) The constitution shall also contain the following provisions,
effective as of the date of the proclamation of the President recognizing the
independence of the Philippine Islands, as hereinafter provided: .

(1) That the property rights of the United States and the Philippines
shall be promptly adjusted and settled, and that all existing property rights
of citizens or corporations of the United States shall be acknowledged, res-
pected and safeguarded to the same extent as property rights of citizens
of the Philippine Islands. . o

(3) That the debts and liabilities of the Philippine Islands, its provinces,
cities, municipalities, and instrumentalities, which shall be valid and subsisting
at the time of the final and complete withdrawal of the sovereignty of the
United States, shall be assumed by the free and independent government
of the Philippine Islands; and that where bonds have been issued under
authority of an act "of Congress of the United States by the Philippine
Islands, or any province, city, or municipality therein, the Philippine gov-
ernment will make adequate provision for the necessary funds for the pay-
ment ‘of interest and principal and such obligations shall be a first lien on
the taxes collected in the Philippine Islands. ' o .

. (4) That' the Government of the Philippine Islands,- on- becoming inde-
pendent of the United States, will assume all cqntinuing:obligatiohs assumed
"by the United States under the treaty of peace with Spain ceding said Philip-
pine Islands to the United States. B h

5 of the Tydings-McDuffie Law, the
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-tution and the subsequent taking effect of these provisions, -the new
government would beconte bound. by ‘these obligations and the. effect
Xvould,»be- -anajogous “to- being bound by treaty obligations. The
ﬁuruher assurance’’- of a treaty would merely formalize these obliga-’
tions as treaty obligat’ions. .I'he provision- is perteclly: understand-
able when one realizes that the matters covered by Section 2(b)1, 3
and 4 are matters more properly ‘belonging to a treaty and not to a
constitution. "Hence, it one must speak of transitoriness, it is per-
haps’ legitimate to ‘say that Section'2(b) 2, 8 and 4 had a transitory
place in the constitution p:nding the formulation of a treaty agree-
ment. This transitoriness need not.color the entire document.

L ,A Q_,F_JESV'T'ION OF SOVEREIGNTY

The next question for’ consideration is whether i ithi
the power of ‘the':_ United States Congress’ to pre'scribe} tﬁzskﬁlghélfl
constitution an independent nation should have. The question can
be formulated in different ways. Does not the very idea of requir-
ing Presideritial -approval " (euphemistically called ““certification”)
run counter to the idea of “self-determination” which underlay
Amerxcq,_n pollc‘yr towa_mds the Philippines? Could . a non-severeign
or semi-sovereign Filipino people formulate a - constitution that
would per.manel'ltly bind a fuliy independent Philippine fepublic"
In grappling with -t}}is question, it was. inevitable. that the eoﬁver{-
tion delegates, working with concepts of American ‘constitutional
theot_‘yf slgou‘]d hark 'back to the early beginnings of American cons-
titutionalism. - The ‘opponents’ of - thé Osias resolution pointed out
the Federal Ccnstitution was what it was bécause it was the pro-
.duct of a fully sovereign people who had declared themselves inde-
pendgnt -‘of tl_xe English power. s . On- the: theory therefore that a
constitution is ‘_t}_ie solemnh expression ‘of ‘the ‘sovereign - will of-thle
pf:ople, I.he'Fxllpmos ‘were in no position to adopt ‘a ‘constitution
similar in sta.tul_’e to that of the Federal Constitution and, for that
matter, it was improper for the United States Congress ;;o dictate
what t'he sovereign will should be. The fact, however, was that
the United States, in their capacity. first, as conquerors' 5nd second
as tutors-in the ways of constitutional demodracy, did lay'dc;wn the
terms undet- which the Philippine - constitution should be framed
The con‘clu‘s_lo‘r}"seems inevitable:that the United States 'Congresé
was not ‘thlnklnz in terms of a constitution ayx fully untramm‘ele'i
as that framed by the Philadelphia convention.. What ‘then is tl‘lfe
model of the constitution -authorized by the Independence Law'?‘f '

To answer vthis- guestion it is- necessary to go back to the Inde-
peqdence Law, . partieularly, - to Section 17, the:-acceptance- clause
whlch- reads as-follows: ‘“The foregoing provisions of this act shnli

se 1 J. PHIL. CoNST. CoNv. 258-259 (19G1). B
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not take effect until accepted by concurrent resolution of the Pailip-
pine Legislature or by a convention called for the purpose o_f passing
upon the question as may be provided by the Philippine Legislature.”
Explaining the origin and purpose of this provision, the Report
of . the Philippine Independence Commission said:

Practically every enabling act approved by the American Congress
to authorize the people of a Territory to institute a government pre-
paratory to its admission as a State of the Union contains a provision
substantially identical with section 17. . .

. . This provision was first suggested during the discussion of
the Hawes-Cutting bill by the committee of the Senate. It was urged
that, in view of the relatively long institutional process leading to the
adoption of the constitution, it was necessary, on the one hand, to
impose a moral obligation on the American Congress not to change the
provisicns of the act while the different institutional steps were being
taken; and, on the other hand, to obtain an expression by the repre-
sentatives of the Filipino people approving these different steps as
a proper and satisfactory proceeding looking to the adoption of the
constitution.

Section 17, together with section 4 and other provisions of the act,
inaugurate for the Philippine Islands a new policy, that of mutuality
and voluntary relationship. These provisions recognize for the first
time the right of the Filipino people to determine by their free choice
whether or not they shall accept a relationship proposed by Congress. 57

There is ample evidence therefore that the American model was
state constitutionalism.

What then is a state constitution and what are its attributes?
The question was asked in Frantz v. Autry in a case involving the
Oklahoma Constitution, a constitution formulated for the Oklahoma
and Indian Territories in virtue of an enabling act. The court

answered : :

Judge Story . . . declares: “The true view to be taken of our
state constitutions is that they are forms of government ordained and
established by the people in their criginal sovereign capacity to
promote their own happiness and permanently to secure their rights,
" property, independence, and common welfare.” Judge Cooley .
says: “In considering state Constitutions, we must not commit the
mistake of supposing that, because individual rights are guarded and
protected by them, they ﬁlust also be considered as owing their origin

 to them. These instruments measure the powers of the rulers, but they
do not measure the rights of the governed.. What is a Constitution,
and what are its objects? It is easier to tell what it is not than what

5778 CONG., REC. _5153 (1934).
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it is. It is mot the beginning of a community, nor the origin of private
rights. It is not the fountain of law, nor the incipient state of gov-
ernment. It is not the cause but consequence of personal and political
freedom. It grants no rights to the people, but is the creature of their
power, the instrument of their convenience. se

The court went on further, and distinguished state constitutions
from the Federal Constitution saying that whereas the latter is a
grant of powers, the former is not.a grant but an apportionment and
restriction of inherent powers.*> And speaking of the powers of a
constitutional convention called under-an enabling act, the court
said: : '

In a territory, the source of all power is Congress. But in the
formation of a constitution and state government the power emanates
from the people. The delegates to the convention were not the agents
or representatives of Congress, but they were the immediate representa-
tives of the people of the two territories. They derived their power and
authority from the people in their sovereign capacity. . . . In Benner
v. Porter, 9 How. (U.S.) 242, 13 L.Ed. 119, the Supreme Court of the
United States, in speaking of the sources of power, with reference
to the admission. of the territory of .Florida, said: - “The convention
being the fountain of all political power, from which flowed that which
was embodied in the organic law, was, of course, competent to pres-
cribe laws and appoint the officers under the Constitution, by means
whereof the government could be put into immediate operation.”
The convention, therefore, was created by the direct action of the
people, and in the discharge of its powers, duties, and obligations it
performs one of the highest and most important acts of popular
soversignty. . . . 6o

Yet, with all these affirmations of sovereign power, one must not
overlook the fact that state constitutional conventions are always
subject to the Constitution of the United States, and the limitations
and restrictions contained in the enabling act. s

Can all of what has been said be applied to the constitution
authorized by the Independence Law? It seems that an important
difference should not be.overlooked, namely that the enabling act
for Oklahoma and for similarly situated territories was for a cons-
titution for a political body that would become a part of a larger
union. It was therefore perfectly understandable that the larger
political body should lay down the terms for membership within
the union.. The situation of the Philippines was different.

58 18 OKLA. R. 561, at 598 and 595 (1907), 91 Pac. 193 at 204.
ss Id, at 612-616, 91 Pac. at 209-213.

so Id. at 589-590, 91 PAcC. at 202-203.

6191 Pac. 210.
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i i dmission into the
ings-McDuffie Law was a step not towards a
31)1’3)1: gbut towards independenﬁg. Téxe legal mt:lll'ie;t h(gz;:eli'r t};ﬁxex
elations), therefore, W.’lch ongress WO 1t
gﬁﬁgpil;le constitution necessarily had to be limited to the pexl'lqd
prior to independence. The immedi:}te ob]egi of thet ilt:ll;?ilg?lgf)nsstrﬁid
> ons ; -
down in the Indepen.dence Law, as far as ec e(z:-ned utiona, St
ture of the Philippine government Wwas cOncel , Wa at th
iti i uld assure stability for the
transition towards independence should g/l
ilippi overnment of the future. This the Unite
l]::&l:gpltr;e dgo in their capacity as tutors. There was, of course,
nothing to prevent them from hoping that, after ten Xea:'s of
experimentation, the Filipino people would totally embLa'(':;.. the
structure of the Commonwealth government and preserve 1 a8 3
ermanent structure. This, it is submitted, could be the “goo
I:-eason"‘ for the ambiguity of the terms .of _the Indegendence La\,;?
as to the life-span of the authorized constitution; the “good rea§x>nd
for the ambiguity may very well be that @he le_glslators never pose
the question in the terms we have exp]amed it. They were think-

ing in terms of state constitutions.

ecularity which should be borne in mind is 'ghfe
prové?corfh?rl; tII)ie Ind-eg:andence Law 'fo-r ratification by pleblsc%te.
Section 4 provided that “if a majority of votes cast shall bef 1glr
the constitution, such vote sha]lA be deemed' an expression _19 t e.
will of the people of the Philippine Islands in favor of Phi 1p-€1111_1\,
Independence.” The first unusual point to be noted abgut is
provision is that the Filipinos would be askefl two qu_estlons but
only one answer could be given for both. The doubling of the
question was the result of an amendment offered by Ser.xafor Byrnes
of South Carolina.s2 Mr. LaFollette expressed the chief criticism
of this amendment thus: “[Llet us not be a party to forcing
the people of the Philippine Islands.to accept perchancev a constitu-
tion which would violate the entire .concg&ptlon_ of the type of
government which they wished to set up in the ‘lslag}ds in orcif.r
that they may achieve their desire for mdependence..63 But the
Byrnes amendment was approved and appeared bpth in the Harei
Hawes-Cutting Law and in the Tydings-McDuffie Law. Manue
1. Quezon, the foremost Filipino leader of the pgrlod, ma(.ie g]"l
issue of this phraseology when it a-ppeared,. asgertmg th§t it vir-
tually coerced a favorable vote on the Constitution. 'Mamla editors
likewise called attention to the fact that under this arrangement
it was impossible for any person to express disapproval of the

constitution- without _committing oneself against Philippine inde- -

pendence. At the time of the plebiscite, however, the issue was
. no longer raised and the document in the main was satisfactory

6276 CoNG. REC. 612 (1933).
- 63 ]d. at 616.
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to political leaders. ss-° One wonders, however, why precisely it was
satisfactory to' political leaders. Perhaps, one clue to the answer
may be found in a concurring opinion in Tavora v. Gavina penned
by J. Perfecto, a former delegate to the Constitutional Convéntion

_ The draft, as transferred to the Committee on Style, already
embodied sever_al‘ provisions¥of the Tydings-McDuffie Act. Still con- -
cerned with the idea of insuring the approval of the President of the
United States of Americd, the Committee on Style, composed of ‘the

~ most representative members of the Convention, including some of the
foremoxst leaders of the two dominent.political parties of the country, .
both committed to the platform of securing our national independence,
added to the text many other provisions taken from the Tydings-
McDuffie Act, so as to drive in the mind of President Roosevelt the
conviction that none of the conditions imposed by the Tydings-McDufrie
Act may remain unfulfilled. We wanted to be sure that the Constitution
should come. into effect and that upon the termination of the ten-year
transitory period our national independence shall be proclaimed.” The
complete success of the political aims of the Constitutional Convention

. is borne out by the events of more than one decade of our national

_history. e ’ ) : C L

This fact of the dubious one-mindedness of the ratification of the
Philippine Constitution somewhat weakens the argument that the
Filipinos of 1935, although not fully sovereign, could nevertheless
bind the future Republic-because the Filipinos of 1985 and the
Filipinos of the Republic were one and the same political entity. es

DoES THE PHILIPPINE REPUBLIC HAVE A CONSTITUTION ?

The obvious conclusion to be drawn from this preliminary
survey is that there is no perfect parallelism between the genesis of
the Philippine Constitution and that of either the Federal Consti-
tution or the state constitutions. But can it be said that the pre-
sent Philippine Constitution does not have the legal stature of per-
manence which American constitution have? There is no ques-
tion at all that the Filipino people, when they first adopted their
Constitution in 1935, were not in the same position as the Ameri-
cans were at the time of the Philadelphia convention. Neither
were they in the same position as the American territories in the
process of preparing for admission into the Union. There was,

4 N.Y. Times, May 13, 1935, p. 10, col. 1-2; id. at April 28, 1935, s 4,
p. 5, col. b. . L

6579 Phil. 421, at 437-438 (1947).

ss1 J. PuiL, Const. CoNv. (1961). Cf. also U.S. cases saying that
a change in the state constitution does not change the state, e.g. Keith v Clark
U.S. 454 (1878).
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fact that more than anything else, the
Filipinos were determined on obtaining independence as -soon as
possible and there is evidence to show that they and t}lelr leaders
were willing to sacrifice the quality of their constitution in exchange
for the assurance of independence. Moreover, Article XVII (now
XVIII), although it is not explicit on the matter, leaves the im-
pression that the constitution of the Commonwealth would also be
the constitution of the Republic. One hesitates, however, to say
that an wultra vires act was committed both by the delegates, when

moreover, the political

they ratified the constitution containing such article. It does

seem vain and futile to look for exact parallelism })etw_een the
Philippine Constitution and American constitutions. Historical and
political facts prevent such parallelism. Nevertheless, the essential
American institution of a constitution coming into being as the
will of the sovereign people is there. &7 True, in the case of the
Filipinos, it was a fettered will, a necessary consequence of conquest.
But the fetters, for the moment, at least were consented to rather
than enter into a bloody conflict for which the people had neither
the inclination nor the -capability. The mistake was in so soon
committing the future Republic, if, indeed, Article XVII was a com-
mitment, to adefinite constitution born under inauspicious eir-
cumstances. A wiser move, perhaps, would have been a provision
for total review of the constitution, in the light of past experience,
soon after the attainment of independence, A definite mandate
for review would have created a’ deeper sense of alertness and
experimentation, for the Commonwealth was an experiment. s

It should  be noted, however, that the Commonwealth was in
the mood for experimentation. Evidence for this was the. 1940
amendment transforming the unicameral National Assembly into
the present bicameral Congress and raising the Commission on
Elections to. a constitutional stature. Moreover, there was really
nothing in the legal order to prevent -the young nation from
instituting a general review of the constitution after attaining in-
dependence. The constitution provided for an amendatory pro-
cess. ¢ .But there were considerations other than legal. In the.
first place, almost half “of the Commonwealth period was spent

‘under Japanese occupation. Secondly, when independence finally .

came in 1946, the Philippines was a badly battered nation. The
immediate post-war preoccupation was recovery and reconstruction.
Finally, even while -the process of rebuilding was going on, the
Hulkbalahaps became a sérious threat to national security. Under

7o See Brodett v de la- Rosa 77 PHIL. 752 (1946). »

ss From the very start, the convention was expected to be very conserva-
tive in accordan
Aug: 12, 1934, sec. 4, p. 8, col. 2.

s9. Articie XV (now XVI).

ce with the wishes of both Quezon and Osmefia. N.Y. Times,
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these conditions, the young Republic did not have the ti :
of reviewing the constitution. ave the time to think

_Finally, suppose- that the act of the convention, in form i

Article .XVII,,and the act of the people, in ratifyin’g,it, wereuif;;ﬁg
ultra vires. Has this legal defect, if legal defect it is, been curedv?
.It must be remgmbered that Philippine constitutional theory is
in essence Amencan; hence, the general principles of American
constitutionalism are applicable.. The fact, therefore, that the end
product of the convention was .controlled largely by the provisions
of the Independence Law could not, by.itself, engender a fata'l
defect. In. the words: of Brittle v. Peopie: “To .say that. the
people of the territory must frame — that is, write out — gfheir
constitution in the first instance themselves is. not corréct. - The
document might be imported from Japan or fall from the
clouds . . *7° The ‘essential requisite is that the document be
accepted by the people. And even if the acceptance is defective
subsequent acts of the state’'can cure the defect. '

. It is submitted that subsequent acts of the Republic have cured
vs:hatever legal defects the constitution may have had. In the
first place, the amendatory  process of .the constitution was used
soon afte_}' the. grant of independence to grant Americans equal
rights with Filipinos in the exploitation of the natural rescurces
of the counfc .72 The amendment as passed was .an amendment
!:o the constitution of the Republic. Secondly, every two years since
lnde?endencp, national elections have been held under the consti-
titution. . Finally, numerous litigations involving the constitution
have been decided by the Supreme Court. 72

70 2 NEBRASKA 198, 217.

71 I£.g., Secombe v Kittlesen 12 NW 519, 522 (1882).

.7z The amendment was ratified in a plebiscite on March 11, 1947. See
Ordinance appended to the Constitution pursuant to resolution oi," Se t‘ember
18, 1946, of the First Philippine Congress, 1 PHIL. ANN. Laws 30 (11:)56)

'{3 In one case involving the continuing validity of the tenure of a jucige
:fpzl:t;i;i ;n,dlelr the Commonwealth, the Court offered this interpretation

“Petitioners . . . seem to insinuate that ,because .
appointed under the Commonwealth Govemment, ths:: it(gﬁirg;’ laofR;Si: “:IS
pointment is not derived from what they call the ‘Constitution of tlﬁ;
Republic of the. Philippines,’ implying that the Republic has its own cons-
titution separate and independent from the Constitution in effect during the
Commonwealth. The theory is wrong. The theory under -which the Repﬁb«
public exists and is functioning is but the same under which the Common-
wealth existed and has been functioning. The Convention drafted the ‘Cons:
titution of the Philippines,’ the title it gave to the docement, for both the
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CONCLUSION

The legal conclusion we have arrived at is significant’ because
of the effect it can have in the practical order. More /and ‘morc
often, national leaders are raising their voices to call” for a re-
examination of the *“colonial” constitution. But if the “colonial”
constitution has, in effect, been de-colonized by subsequent acts of the
Republic, the advocates of general review cannot now rely on a generai
subsisting mandate for change concommitant to the transition from
Commonwealth to Republxc. They will have to rely on specific ar-
guments for change in order to prod Congress into setting the
amendatory process 'in motion. This mountainous barrier could
have been avoided if the convention delegates had embodied in -the
constitution a specific call for general review. But, then the ques-
tion really is, is a general review necessary now? It is submitted
that the need for review is at least psychological. The Filipino
people are at present engaged in an intensive search for national
identity. The search can be helped by the removal of the “colonial”
cloud of doubt that hangs over the present Constitution.

Commonwealth and the Republic as can clearly be seen in Article XVIIT
[formerly XVII] . . .” (Perfecto, J. in Brodett v. de ln Rosa; 77 Phil.
752, 757-758; also Feria, J. concurring at 760.) This statement of the
Court, however, is not incompatible with a transxtlonal concept -of the 1935
Constitution considering that the statement was made in -1946, whnch de-
fivitely formed part of the transition period.
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