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CONTEMPT OF COURT BY PUBLICATION: A LOOK AT
PHILIPPINE, ENGLISH, AND AMERICAN PRACTICE

Joaquin G. Bernas, S.J.*

- Freedom of expression, a concept unknown to Philippine
jurisprudence prior to 1900, is a transplant from American cons-
titutional soil. It was in the Instruction to the Second Philip-
pine Commission issued by President McKinley on April 7, 1900,
that the rule was laid down “That no law shall be passed ab-
ridging the freedom of speech or of the press or of the rights
of the people to peaceably assemble and petition the Government
for a redress of grievances.”)|The Philippine Bill of 1902 and
the Jones Law of 1916, two statutes passed by the United States ,
Congress in the nature of organic acts for the Philippines, re-
affirmed these guarantees. Lifted bodily from the American cons-
titution, these guarantees came to the Philippines weighted with
all the applicable jurisprudence of American constitutional cases.! «
This paper will review the historical course which freedom of
expression has taken in the past sixty years of Philippine juris-
prudence particularly as applied to the ever recurring issue of
contempt of court by publication. An attempt will also be made
to compare it with American and English constitutional doctrine,
to criticize it and,.in the process, to make tentative suggestions
as to the course of future developments. :

PRE-COMMONWEALTH PERIOD
f(e formative period of Philippine constitutionalism tooi
place principally under the tutelage of American members of the
judiciary. The first major lesson on contempt by publication

*LLB., ATENE0 DE MaNILA, 1962.
iU.S. v Bustos 37 Phil. 731, 73940 (1918).
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Kelly? a Philippine Supreme

Conct detsion tﬁﬁdcﬁiethf nffiv I;fsérediéed case of U.S. v. Zjoletio
o e it 3 %mzi B. Kelly, an American, had bgen previous dy
Newspap .er C:i contempt. He was granted a rehearirig anfi, If‘e'Il‘lhe;\'
founql_ gmlty ision, he caused a letter to be pubhshe(i in L
ing final de?}S M'anila paper, in which he severely cals‘tlgate‘ the
Supme G rta ‘Characterizing the initial decision as atrocwl;s,d
S‘}up 1:eme Coud é.rrogant and knowingly and mahaously.pe‘rpc'z(tir:izﬂ
‘ arbltrfary;:; purpose of terrorizing the people ind mtm;li ami;
i;h. "'e(s?: ” he accused members of the Coiirt of arrotgirli t3]r b
gp-_ agl judicial powers [to punish for con pb,,hind

using lmagm?ry ud, and of “cowardly shielding thgriiselves e .
e :e:dix;as » Mr. Justice Johnson, writing for 2 1tim
C?ntempt Pric laid Tiown the following rule: j‘Any publica t;on
nung'uuisgv (;Olgiit reflecting upon the court, th(tehjursfz,rgriliepg te}:;:
the g etc., with refe: 1e
t-h? officers (-)f tl;g (ig‘fllr\fézf:: fl?:n;:iision of the -controversyt,h1§
comtomm :e r:)(;m(;gourt and is punishable.” Th_e cour_t found :11',
Ic{(:;lb;’? I;etter constituted contempt becauée:) ul:t x:na(rintl‘::te!;ilem I

tenti o bri reme 1 ¢
,t(_entional attex?ﬁ:ic:o nzf::fe t:rfdstzplower [their] dignitst-, ~§tanding
o COm:remp and to hinder and delay the due adxnmmtratl;);i
z;ldjf:;i(:%e .Tiie' publication tended “directly tc affect and in

224
. fluence the action of the Supreme Court.”t !

"The decision, however, for all its‘ (frippli‘ng'i@plicit;:)o:s, ;:?3
not a foreclosure on the right to criticize Judicial ac th;m o
oF. ter, Mr. Justice Malcolm, the man whcf more tha any
Y_earS . " contributed most to early constitutional develop
i~y Amenc;?ﬁli pines ‘was to assert that “The guar_.auit.ees .of
ment'm o df) a fre’e press include the right to_ criticize ju-
a f.ree SpeeChfafl Said he: “The interest of society and  the
'diCI‘al Condgf (;f :ood'government ‘demand a full discussion of
mal!}tenamfe Cgomplete liberty to comment on the conduci of
o aﬁmfs a scalpel in the case of free speech. ‘The sharp
| i)lﬂ.)ll.c mefr‘l'ts probe relieves the abscesses of officialdom. . -
incision © f;icer must not be too: thin skinned with reference o
(?og::iﬁt (:1pon his bfficial a,ci;s'._'?i  Noteworthy, however, in this

:In Re Kelly 35 Phil. 944 (1916).

‘News : S, 247
3220 Fed. 458 "(1915). ~Upheld in Toledo Newspaper .Co. v Us .

in 1),
U.S. 454 (1917) and overruled in Nye v 313 U.S: 33 ‘(19§

i 478, 9512 (1916).
D paatos 5 il 731, 7401 (1918).

/‘TI‘;\ rule as
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decision was the -fact thag the official “contemned” was not a2
member of the Supreme Court but a judge of an inferior -court,

“ Three subsequent contempt decisions penned by Mr. Justice
Maléolm stil loom large as landmarks in the Philippine judicia]
scene. The first, In Re Lozano and Quevedo,! arose out of an
article publisheq in “E1 Pueblo,” an Tloilo newspaper, burporting
to relate the broceedings®in an investigation of g district judge.
The. investigation haq been held behind closed doors in com-
pliance with g resolution of the Supreme Court making such
Investigations Secret and confidentia]. The editor of the paper
and the author of the article were cited for contempt. Malcolm
approacheq the case conscious of itg novelty and with the realiza-

decision he could rely upon. “What is best for the maintenance
of the Judiciary in the Philippines,” he said, “should be the cri-
terion. Here, in contrast to other jurisdictions, Wwe need not be

that judge made, which is gt all applicable to the situation, is
the resolution adopted by this court.””s Whereupon the court pro-
ceeded to declare Lozano and Quevedo in"contempt!

The reasoning behind thig decision, which -is still law, is
easily summarizeq. The Supreme Court resolution requiring se-

lawyers and Judges of First Instance, which are ruincus to the re.
butations of the Tespondent lawyers ang judges.” From that, it was
only one step to saying that “Respect for the Judiciary cannet
be had if persons are privileged to Scorn a resolution of the cour:
adopted for good purposes . . And disrespect, in the form of
disregard of thig resoiution, prevents the court from broceeding
“with the disposition of its business in an orderly manner free

from outside interference obstructive of its constitutional fune.
tions.””

re applied, by .any other hame, still smelig

“prior restraint” T €re are no juries to e kept free from out.
—_—

T
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| } ielded
id; re lawyers to be sh_1e

ide i he court said; yet 'ghere a rs t hleed
" l'nﬁuenc:c; :)e respected. Ordinary libel laws tare :iz:rate e
-ﬁ_J%n%eior these. And Malcolm was not only to.

sufficient ] .

ive it a novel twist
rule in In Re Abistado® but he was also to give it a nove
e i |
in In Re Torres.? | |
‘l ” a Mani er which
Torres was the editor of “El I;eba;t:r;leacour tﬂ%:i e;;?gon. —
¢ i anticipatory of a Sup: o1 age,
article E‘tm};l knowledge of the actual .d.ecmxondalr‘e::gypomted
e, tcdltc!cl) name the writer of the decision, an ethe e
gﬁ:p :;eeprobable distribution of ﬂ;:m;?;tesMim?I?;itice iy
in con . .
court declared Torr.es in ]
::::em writing for a unanimous court, said:

Patterson p, Colorado,* declared for the Supreme Court that “if
the court :regards, as it may, a publication concerning a mattey
of law pending before it, as tending towarq such gn z‘nter/erence,
it-may punish jt as in the instance but”®  And again in Toledo
Newspaper Co. v U. 8% the test for contempt was “not the in.
fluence upon the mind of the particular Judge . | | pyt the reg-
Sonable tendency . of the acts done to influence or bring abouyt
the baleful resyit AN Was not until the 1941 case of Bridges
v California® that the m@%ﬁ:map
Plied " to-conteinpt by publicatio:? ’ '
In the light of this historic fact, a question arises: What
effect did the adoption of the Philippine Constitution in 1935 have
on the status of th “dangerous tendency” rule? _At the: time of
in confidential until de- the ratification of the Constitution, the r alid!
. . . The proceedings of this court ':l‘;slia:‘;?_au%;: “reason for this is entrenched in Philipping jurisprudence not only as applied’ t'g
cisions or orders have bee’l'Pmpeﬂfa::gon_ “In a civil case, for example, ‘cases of contempt b ublication but also as applied to other
so obvious that it hardly "eidivguxfa permit parties to compromise ca:s: S Involving freedom of expression.®
prior knowiedge of the tirzzunot so well informed. In Cl‘lm’.“alhcaieccs'used
bo the detriment Ofdpizz regarding the outcome would perm‘ft te ejnsist on
::?;?ge,thzd;au?:;ﬂzti‘;n of the court. “};O;Ol;? itr:u:lt;s;::ee:: '3: an orderly
beng gergzmg:;p;ﬁ::ﬁe t(i)n:::feglﬁ:flobstrdctive of its functions and
manner, ;

' inistration of justice.®
tending to embarrass the administra - th) I
@t is clear from the‘fcases‘, thus far seen ‘that the pre-Commor

(3 period-of (Phitippine-1 egam_isjmpgped_anmm%
M a}’h s teﬁdency" rule.j We find Justice -Mal‘cc_\lr-n fgxr hese,
the' Sia'ngetll‘;')uking the thoughts of children of his tlyz’ne,l oven
de_CISIQHS m n law the “clear and present dangc?r ru‘ ?S,Chmck
under .Ame-rlctaa‘ earance in a dictum of Holmes in ‘the_l chencic
made‘ ltS fll‘S;l‘ I;.Is), not finally and firmly established unﬁx o tea
Wil v Alaben ‘lvm 1940. From 1919 to 1940, the rule su Snlian‘
e ﬁyAlab‘tle::a dissehts and concurrences ott'Hglmeznaggntemt
dore. Supreme Courr view ter .
geis.l;bé‘::;ftigf‘f,::gi; ﬁe?t‘llegt‘ilgle of the Philippine decisions
Y P

. T Holmes himself, in
was the “dangerous tendency” rule. } Thus"' i o

cdse Add to this T ¢ fact that
Professor Aruego, a delegate to the Philippine constitutional con-
: venf_;ion, relates that the convention wag “conservative in its con-

*
)
]

Chairman of the committee that drafted the. Bill of Rights, had
this to say in an explanatory note attached to the draft: “Mo-
dification or changes in phraseology have been avoided, whenever
bossible. This is because the principles must remain couched
in a language expressive of their historical background, nature,
extent and limitations gs construed and €xpounded by the great
statesmen of constitutional dogmag In the end, the provision
on freedom of Speech and the press which was ratified was an
exact” replica of the guaranties found in the Philippine Bij1 of

_ 205 US. 454 (1907,

SUId. at 463, Emphasis addeq,
247 ULS. 402 (1916),

" Holmes’ dessent in thig case is not g departure from his opinion in

the earlier Patterson case. In the earlier case, hig decision - was op the

basis of common law; here on the basis of g statute. Sge iq. at 4225,
81814 US. 252 (1941). .

People v Perey 45 Phil. 599; People v ‘Evangelista 51 Phil. 254; People
v Nabong 57 phj). 455; Evangelista v Earnshaw 5

- #57 Phil. 668 (1932).

e 'PMIégg ? '(l‘lhgx::s1 );the stage was set for an embarrassing interlude in
01d. at . ?

- i ion of
S h the Court would find itself seventeen years later. See discuss 1
P hi e tsell. een ‘
;vn ;ie Subido 81 Phil. 517 (194_8), infra.
949 US. 47 (1919). .

7 Phil. 255; People v Felen
' 58 Phil. 573, : -
A, . ‘ S, 251 0 1 y ;
S Avrams v US. US. 616 (1919); Schaster v-US. %1 US. 466 I THE FRA;VIIN(" OF THE PHILIPPINE CONSTITU"F(‘ION 151 (1949),
0 US. ; : .

13 See -Abrams v U.S. 25

21d. at 17 gay,
"y '

-

- . (1
20); Gitlow v N.Y. 268 U.S. 652 \1925). Herndon v LOWIY 301 U.S. 242 (1937)
’ X
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of 1916, the guaranties on which P(:,n]:t?e
had been built. Thus the _qugstlon: Iﬁuﬁm

Bill of Rights in the Philippmne -»9on_s; D..d
e o “dangerous tendency” rule? i

the courts

92ta

jon of whether or .
o s of constitutional cons ‘
the framers left the
evealing signs
le. (Laurel, at

anation

{Vol. XIII

in Article VIII

case And it is, perhaps,
of the freedom
es he cited were U. S.

them contempt cases
be added

POSTCOMMONWEALTH PERIOD

Laurel became a member of the S

the innauguration of
his lot to write the
publication to reach
tution. His language

tional convention: ~“It must

. . {pe
' i e : before the author of

e —
. Magee Frankfurter
Contempts in ‘Inferior

the Commonwealt

.opinion on the first case of

the Court. under the
is not unlike that of

37 HARVARD L. R. 1010, 1017 (1924).
ﬁA:ruego ob. cit. 1059.-

237 Phil. 731 (1918
. 43 PHil 225,
¥ People v Alarcon

)
69 Phil, 265, 271 (1939).

however clear

i with and embarrass ,
e e author the publications should
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is lost in the fact that the publication in question was a commm

on a case which technically was no longer pending* (Here
again the object of criticism was not the Supreme Court but an
inferior court.) We only add that Mr. Justice Moran’s dissent
advocating the application of the '“dﬁngerous tendency” rule even
to cases no longer pending symbolized the dying gasp of that
extreme view. Moran said that while the opposite rule may find
justification in the United &States, “considering the American tem-
per and psychology and the stability of its political institutions,
it is doubtful whether here a similar toleration of gross misuse
of liberty of the press would, under our circumstances, resulf
in no untoward consequences to our structure of democracy yet
in the process of healthful development and growth.”? This
growing democracy was in fact to meet its supreme test in a war
which occasioned our next case of contempt by publication.

To expedite,the prosecution of the numerous treason cases
which arose out of the war against Japan, a People’s Court with
special jurisdiction over the crime of treason was established.
A resolution of the fifth division of this court denying bail to an
accused was reversed by the Supreme Court. Three days after
the reversal, Judge Quirino of the fifth division, openly criticized
the action of the Supreme Court before a group of newspaper-
men. Calling the decision the “biggest blunder” and claiming
that it “robbed” the People’s Court of its jurisdiction, he accused
the Supreme Court of lacking “intellectual leadership” and of
offering merely ‘“sentimental leadership.” He characterized the
decision as the result of intellectual dishonesty and of quantita-
tive and not qualitative voling? His remarks were published
in the local dailies at a time when, technically, the case was
still pending before the Supreme Court?

Although the court said, in declaring Quirino in contempt,
that the latter’srrema}rks merely “tended to embarass this Court.”
it seems that the court meant that they actually did embarass
the court. The court said:

% The alleged contemptous utterance were made against a judge of
a Court of First Instance after he had lost jurisdiction over the case by
the perfection of the appeal to the Court of Appeals.

271d. at 279.

BIn Re Quirino 76 Phil. 631-2 (1946).

Y The case was considered still pending because the Court had not
yet written the extended opinion which it announced would be given and ihe
case was still open to a motion for reconsideration. Id. at 632.
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To . be .specific: - At the time of adopting the resolutien, - the majority
members made up their minds to announce . . . that, ds a general rule.
in cases of abuse of discretion in the matter of bail, our judgment should
be to return the case to the People’s Court with a direction for the grant-
ing of bail; but in this particular case, in view of the lcng process whick
the petitioner had to undergo, the majority thought it conformable to equity
and justice that she.should be bailed immediately. After the criticism" had
been launched, it became a. bit embarrassing for said majority members
to expound that view in the full-dress opinion, because the public might
suspect they had receded somewhat from this stand, falsely represented
as “robbing” the People’s Court of its power to grant bail. Again, the
minority members proposed to question our authority to grant bail. After
Judge Quirino, without waiting for their dissent, had publicity raised the
same doubt, said minority felt uneasy to appear as taking the cue from- hlm
And so of other phases of the issue

Onie ‘may well wonder whether the judicial embarrassiment angd
uneasiness generated by Judge Quirino’s remarks were so subs-
7tive an evil as to warrant curtailment of a cherished freedom.

The next case to reach the Supreme Court was a repetition
of the Torres incident, but with a comico-tragic twist. Pending
before the Supreme Court was the historic case of Krivenko v

Register . of Deeds.® The question at issue was whether aliens

‘could, under the Constitution, validly acquire residential lands.
‘The case was with the Supreme Court on appeal by Krivenko.
- When the Secretary of Justice issued a circular amending a pre-
vious one, which Krivenko had onglnally challenged, and dlrectmg
Registrars of Deeds to accept registration of alien-acquired real
estate; Krivenko- asked to withdraw his appeal. At this point,
Subido, editor of the “Manila Post”, on information received from
an official of the Supreme Court, published an article saying that
the Supreme Court had already voted 8-3 against the right of
aliens to acquire residential lands. The article further said:

., My informant told me that the court held three sessions - to dehberate
‘on this petition to withdraw [the appeal]. ‘These sessions, he said, were
featured [sic] by tumultuous and - violent discussions among the justices.
_He also told me that my series of editorials attacking the unconstitutionality
of Justice Secretary Ozaeta’s order helped in a big wa.y to make the Jjustices
decide. against the w1thdrawa1 )

This official pomted out that the -position of the petitioner was strong
because the offlce of the solicitor" general, which represented the govern-
ment in the- case, _agre_ed to the w1thdraw31 Had the withdrawal been
allowed, my inforrhazit indicat‘ed,» t Preme Cour(: wou.ld have culpably

< 0Id. at 6334,

379 Phil: 461 (1847).
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abdicated its important function as guardian or protector of the Philippine
Constitution.’? .

It turned out that Subido’s informant was one ‘of the Justices
of the Supreme Court. He had “leaked out” the information be-
cause he was dlsturbed by the delay-in the promulgation' of the
dec151on

On the strength of the I'crres ruling, Subido was declared
in contempt. The court said that although the information had
Peen furnished by a member of the Court, it nonetheless was un-
authonzed and therefore constituted contempt “por ontorpecer
obstruir o embarazar la administracion de justicia.” That the
article may have hastened the delayed promulgatxon of the de-
cision-and thus forestalled certain evils was not recognized as

a valid defense. Nor did the fact that the source of the informa-

tion was a member of the court excuse the respondent. His res-
ponsibility was considered distinct from that of the Justice con-
cerned. Newspapermen, the court said, should restrain the de-
sire to satisfy the public’s yen for news “cuando van de por
medio la v1da y seguridad de las instituciones.”*

One would wish' that the perfervid utterances made in- the
name of an outraged dignity and threatened extermination of
democratic institutions were but lawyer’s rhetorical flourishes,
florid but painless; but one who has read up to this point will
easily see that the court seriously sees the problem as a matter
of life and death “van de por medio la vida y seguridad de las
instituciones.” The cases of In Re Parazo* and In Re Sotio*

‘the latest in this series of vindications of the dignity of the

Supreme Court, may even give the impression that the fina! nails
have been driven into the coffin of critics of such an august body.

Angel Parazo, a reporter for the “Star Reporter,” had pub-
lished an article alleging that the Bar Examination questions for
1948 had leaked out. The. examinations were conducted under

direct supervision of the Supreme Court in the exercise of a

constitutional duty* The court, therefore, ordered Parazo to

2In Re Subido 81 Phil. 517, 542-3 (1948)
BId. at 5237. The Court further added that since the Philippine judi-

‘ciary had been liberal to the press, the latter should recxprocate vuth -

Téspect. At 528.
3482 Pil. 230 (1948).
3582 Phil. 595 (1948)
3 Articles VITI, Section 13.
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mation. Pax%zo refused; he was

/r deveal themsourt@cemof .ST‘ie gzurt said: “. . . W€ have the'i?;
; u mn 0! hi me Cou
/ eclare’ i oprtt's' gel eral, specially of the Supreme

c ge

like ‘any other, is in duty bound to uphold.the dignity and authority of
this Court, to which he owes fidelity according to the oath he has taken
as such attorney, and not.to promote distrust in the administration of
justice. Respect to. [sic] the courts guarantees the stability of other ins-

herent power of

doj d
of the Judicial Departmem., to adopt proper an

P ; d render possible

their integrity, anc re in the

Jeasures to preserve L ; including, as m e
ad?iq‘flaazflitn;e the exercise of thelr ti;ui'm:;oﬁ?, el?ror, abuse OF Mis-
;r:eser;t case, the investigation of charg noluding 1aWyeTs, who

as r.e_presentative

ici inates, 1
conduct of their officials and subordina

-are officers of the

While the Supreme Court

Senator Vicente Sotto pubhshfad
which read partly as follows: - — m
I‘ regret to say that our High Tribunal 'de.dn e o Ry of n

; . et injustices deliberately
svidence t A ke of so many blunders and inJ S Comedy y

ety i b e tttthatmg:beg: [sic] of the
js to change e r ]

iy x:r(:ounce that one of the first m_easx;;evsé
ming congressional sessions, will

Court.”? o
dering this decision,

~onsi 1
S it «Manila Times”

an article in the

put an end to S
Supreme Court.

titutions, which without such guaranty would be resting on a very shaky
foundation.® :

The decision was unanjmous.

The question may now be asked whether the “clear and pre-
sent_danger” rule, as found in Philippine juriSpriidence and as
applied _to cases o\f_c_gimpit_ by publication, should be certified
as stillborn, and, if stillborn, whether it can experience resuscita-
tion. The course of American constitutional history, already
alluded to above, offers a lesson. At the time of the ratification
of the First Amendment guaranteeing freedom of speech and of
the press, the Blackstonian common law conception of free ex-
pression was the prevailing dogma. “The liberty of the press,”
said Blackstone in his Commenturies, “is indeed essential to the
nature of a free state; but this consists in laying no previous
restraints upon publication, and not in freedom from censure

. 3 - i for criminal matter when published. Every freeman . . . if he
DT will introduce in the cOMINE #OTCE e ioreme Court. As 1 F _ o published v
which biect the complete reorganizatio ¢ today constitutes 2 constant publishes what is improper, mischievous or illegal must take the
as ;t:WO cf,ensmuted, the Supreme Court O _ consequences of his temerity. . . . [To] punish (as the law does
1S
and democracy. -
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member of the bar an ' T
. parazo 82 Phil. 930, 2445 (1948). Para:ﬁ Scb%elfie‘:e o ot
37.In Re 1 0} Republic Act No. 53 newspap?rintion uld e e by
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rity. . ision, Congress, by Republic Act 14 ,f_ nded e
# this deci the' State” The question may therefore ooy
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at present) any dangerous or offensive writings, which, when
published, shall on a fair and impartial trial be adjudged of «
pernicious tendency, is necessary for the preservation of peace
and good order, of government and religion, the only solid foun-
dation of civil liberty.”* When the First Amendment was adopted,
it was not the intention of the framers to change the Common
Law. Said Frankfurter: “The historic antecedents of the First
Amendment precluded the notion that its purpose was to give
unqualified immunity to every expression that touched on matters
within the range of political interest.”? Holmes himself was to
endorse Blackstone in a case of contempt by publication: “In
the first place, the main purpose of such constitutional provisions
is ‘to prevent all such previous resiraints upon publication as
had been practiced by other governments, and they do not pre-
vent the subsequent punishment of such as may be deemed con-
trary to the public welfare.”” It should be recalled that in this

officer of the courts Atty. Vicente Sotto,

., As 8

“1d. at 602.

4 See Corwin ed. THE CONSTITUTION OF THE UNITED STATES

OF AMERICA 769 (1933). Emphasis added. - :
2 Dennis v U.S. 341 U.S. 494, 521 (1951) in Corwin loc. cit.
“Patterson v Colorado 205 U.S. 454, 462 (1907).

jaw to read “gecurd

~ whether such amend_m

Tem B e Sotto 82 Phil. 595, 597 (1949).
. »I1d. at 600-1
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had ‘held: that to constitute contempt all that was
publication tend towadrd an interference
with' the ad'i_n‘inistra»tion of justice™ But’ Holrnes‘-had’also re-
arked in the same case that “There is no constitutional right
to have all general propositions of law once adopted remai:
unchanged.”“ Thus, in 1919, he forged the «clear and present

the rule which was to revo-

danger” rule in
lutionize the American Supreme Court’s attitude. to free speech
and -press. , .
(&4 similar change of attitude 0EY get, take place in the PhT
ippine Suprerne Court, for the/“clear ‘and prese? t danger” rui
is not 2 complete stranger to Philippine jurisprudence- {The rul_eD
ds was shown abové,@rst came up in the Philippine Cons ttutional
Cgnvention, although its distinctive import may have ‘completely
esiiaped most of the delegates.® Again it showed its head, some-
what hesitantly, in People v Alarcon® Then it became clearly
récognizable in Primicias v Fugoso where the - court, reasserting
thie right to free speech, cited tbe words of Mr. Justice Brandeis
in Whitney © california: . “TO justify suppression of free speech
st e reasonable ground to believe that the danger
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case, Holmes
required was' that' the

", ~. there mus
apprehended is imminent. There must be _reasonahle ground
ted is a serious one.”®) Eight

to believe that the evil to be preven
years later, Mr. Justice Concepcion

in A dissent thus:

would comment on this case

The case of Fugoso v$ Primicias (45 0G.
opinion, is authority in favor of petitioners her
and, present danger Tule, and no such clear and pres!
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the latter was applied, there had been 2 tangibl
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tial manner 2 preach .of peace. . - R

41d. at 463.

453d. st 461

- m8ee Note 22, Supra.
. 4169 Phil. 265 (1939 -

4880 Phil. 71, 87 (1946)- citing 71 USs. (Law. EG) 1105.

© Ignacio ¥ 1a GR. 18858 May 31, 1956; 21 LAWYERS' JOURNAL
391 (1956). * Concepcion cq'ntinuesj: - “Thus, in People V Evangelista (51
Phil. 254), People V Nabong _'.(57"Phi1. 455), and people v Feleo (58 Phil.
573), the deferidants were foun have .advocated ihe _overthrow of the
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een consistently ad-
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heading our then GOVer-
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ciently imrinent to come under the two rules mentioned above?”
In _a&u_lﬁ_lgg Cabansag, the Supreme Court found that neither
rule was satisfied. For expression to constitute contempt “the
danger must cause a Serious imminent threat to the administra-
tion of justice. Nor can-we infer that such act has a ‘dangerous
tendency’ to belittle the court or undermine the administration
of justice, for the writer merely expressed his constitutional
right to petition the government for redress of a legitimate grie-

vance.”
- The.decision, however, ends with a special note addressed to
Cabansag’s iawyers: “But they should be warned, as we now
do, .that a commission of a similar misstep in the future wouid
render -them amenable to a more severe disciplinary action.”?
Thus, a further question: Do lawyers, by the very fact of their
being lawyers, enjoy a lesser degree of freedom to criticize courts?
It is true thab Article VIII, Section 13 of the Constitution gives
the . Supreme Court regulatory powers over ‘“pleading, practice,
and procedure in all courts, and the admission to the practice of
law;” but the same provision also adds that this power “shall not
- diminish, increase, or modify substantive rights.” What right can
be more substantive for a lawyer than the right freely to speak
out in the name of justice, and what person is in a better position
than lawyers to see whether justice is being done by the courts?
Yet the Cabansag case suggests that precisely in this area the
lawyer is less free than the ordinary citizen. /Two observations
here are in point. First, the strict enforcement (by means of
contempt proceedings amounting to “prior restraint”) of the = K _
rule requiring secrecy in the investigation of lawyers and judges) : i Contemporary American jyri
together .with the warning in the Cabansdg case @onstitutes a parture from the Blackstg::.nsprudence on the
double wall erected around the judiciary. /Second, a recent at- conception of freedom of ook
tempt by a lower court to exclude an attorney in a case from o €Xpression.
the protection  of the “clear and present danger” rule was re-

versed by the U.S. Supreme Court

THE Liwag “BLAST”
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s21d. at 239.
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$%a Reversing In Re Sawyer 260 F2d, Mr. Justice Brennan said: “But

it is said that while it may be proper for an attorney to say the law is
unfair or that judges are in error as a general matter, it is wrong for counsel
of record to say so during a pending case. The verbalization is that it is
impermissible to litigate by day and castigate by night.” See 260 F.2d, at 202. .
. ‘A lawyer does not acquire any license to do- these things [castiga-
tingby not bing - present! engaged in a case” In Re Sawyer 27 U.S.1L.
WEEK 4543, 4547 (1959). Frankfurter, disgenting, said: - “Of course, 2 lawyér_

he i

inggget;idlng note are Perhaps evidence
us of a cage Precisely for the

Gomez_ 43 Phil. 376, But heré the

W v-NY. 268 U.g |
: S. 652,
wed, was decided in 1912 1925 case.
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This is the jurisprudential atmosphere within which interest
in contempt by publication has been revived in the Philippines
within the past year. The revival has political origins. Within
one: year from President Macapagal’s assumption into office, the
Liberal administration lost four important and widely publicized
cases before the Supreme Court, the last of them containing a
concurring opinion which amounted to a censure of the Pres-
ident.® The President issued a strong answer to this censure,
but; as in all the other three cases, he faithfully saw to the en-
forcement of tthe Supreme Court decision. On January 9, 1963,
however, Juan Liwag, then Secretary of Justice but disavowing
Presidential incitement, delivered before the Maniia Lions Ciuh
a widely discussed speech which gained popular currency as
Liwag’s “blast” on the Supreme Court. Liwag exhorted his
hearers not to look on the Supreme Court “as supermen inca-
pable of committing errors,” nor “as sacred cows who are be-
vond the reach of human touch and beyond reproach,” but “as
meén with feelings, affected by prejudices, possessed of caprices
and susceptible to other frailties of human nature.” He asserted
that citizens must “break away from the kind of sub-conscious
indoctrination which seeks to perpetuate a seemingly popislh
iimage of infallibility in the Supreme Court.” Citing two cf the
four decisions lost by the administration, -he accused the Supreme

Court of perpetrating a ‘‘veiled assault on purely executive func-
tions,” of “judicial exuberance,” of a “magnificent obsession”
“t0 poke its finger on the pie” of executive action. “What I can-
not understand,” he said, “is why the Supreme Court can easily
find the fauits and mistakes of the other branches of government

but does not seem to see its own.®
Pending befbre the Supreme Court now are contempt charges
against Liwag.

ENGLISH PRECENDENTS

‘Philippine jurisprudence on contempt finds itself in a peculiar
position. Up until recent years it has fed on food which its
progenitor, Anglo-American constitutionalism, has now certified
as coming from a poisoned source but on which its more ancient
forbear, English law, still thrives. The choice therefore is bet-

ween t_hé Eriglish common law’ approach and American deviation. .

"9 See Garcia, v -Salcedo, Jr. GR.L-19748, September 23, 1962.
% The speech is reproduced in full in 28 LAWY"ERS’JOURNAL 35 (1963).
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more pernicioug rom ‘being misrepresented; nor is there: anything o
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nrde:T lilri;zili?ar;als:pr punishing publication in violation of a court
Lord Shaw saiqg threcy 1S not altogether clear. In Scott » Scott
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this general rul Jre of the case before it Three exceptions to
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patrige. The sz © Judges as representing His Majesty as parens
for ~the. thire a1rs. are. truly private affairs. The reason given
j o eption is more evident: “the rights of thegsuh:

wa
mtsizh:l;att;tc.)ry power,® suggesting thereby that the power wag
b e ;n_ I courts. It is one thing, However, for a court if
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have -authority to punish one who, not having attended the hear- .
ing in camera, did nevertheless come to know of what transpired
behind closed doors and subsequently disobeyed the court’s or-
der to maintain secrecy. The Earl of Halisbury suggests a nexus
between these two aspects of the problem saying: “The authority
of the Court to treat disobedience in this matter as a contempt
the wilful intrusion of a witness after an order has been made
that all witnesses shall leave the Court.”® 1t is possible to un.
derstand this statement as suggesting a legal fiction, a construc-
tive intrusion, or a presumption that one could not have beasn
informed if one had not actually intruded. It is submitted that
this explanaiion is unsatisfactory because it destroys the distinc-
tion between direct contempt and indirect contempt. One there-
fore must elevate the issue from the level of physical obstruction

- of court proceedings to the level of moral influence on the action
of judicial officers. Lord Coleridge does just this in King »
Editor of ‘Daily Mail:" “To make public that which should be
secret may be seriously to interfere with the free action of that
officer® ‘There is, however, one English decision which seems
to deny the relevancy of interference, actual or expected, with
the action of judicial officers. In In Re Martindale, North, J.
says: “It was contended before me that the publication of this
paragraph did not interfere with or tend to obstruct the course
of justice. Tn this I agree. But this does nol conclude the ques-
tion whether it was a contempt or not.”® North, J. thus reduces

the case to simple disobedience of an. ipse diri of the court, a
disobedience, it would seem, of an institution whose command
- should not be disobeyed because of the halo of majesty which
surrounds it. He thus comes close to saying that to disobey is

to “scandalize thecourt.” . ,
Scandalizing' the court, as an offense, means the 4 ism

" of judges or courts precisely in their judicial capacityy/ The
‘leading case on this subject is King » Almonf a 1765 decision
which recent historical research has shown to be a freak case
in English legal history. It never was promulgated yet its po-
sition in English case law is still secure® Its chief " value for

6 Id. at 448.

61192112 K.B. 733, 749. .

6[1894] 3 Ch. 193, 200. Emphasis added. :
) § Wilmot NOTES AND OPINIONS OF JUDGEMENTS (1802) 243; K.B.
1765. : : . ’ o L L
¢ 8Fox in his THE HISTORY OF CONTEMPT OF COURT (1927) demons-
- “trated that the Almon case was wrong in saying that surimary contempt
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what under.such circumstances and with such an object is published. . .

In spite of this, however, 1928 was to see another “yindication’
of the “authority” of a judge to whom a writer had imputed ur-
fairness and a lack of impartizlity. The editor of the New States-
man had merely stated, in a celebrated birth-control case, that
“an individual owning te such views as those of Dr. Stopes can-
not apparently hope for 4 fair hearing in a Court presided over
by Mr. Justice Avory — and there are so many Avorys’;”" the
editor was declared in contempt. Again, in 1931, when the editor
of “Truth” attributed to a judge unconscious bias because of his
political. conviction, he too was found in contempt, thus evoking

the comment that contempt had become stricter than it had ever
been in the past.® : ’

Whether or not there is at present a liberalizing trend in the
English judicial attitude to contempt is hard to say. The relative
paucity of English contempt cases in comparison with the Aus-
tralian situation -has been noted; but the explanation has not been
found in a change in English attitude but rather in a suggested,
but undemonstrated hypersensitivity of colonial courts and, more
pirohably, in that the Australian “Bench has been maligned more
often and far less graciously than has been the case in England.””
Indeed, one can find English judicial statements like the following :
“Justice is not a cloistered virtue: she must be allowed to suffer
the scrutiny and respectful, even though outspoken, comments of
ordinary men.”® But how far will the doctrine of King v Almon
allow the declaustration of justice? Whatever the answer to this
question, may be, this much at least is conceded, that the English
rule has succeeded in maintaining press decorum and, to that
extent, has, it is said, offered better chances of a fair and im-

%6Jd. at 40.
TIRex v Editor of the “New Statesman” 44 T.L.R. 301, 303 (K.B.D. 1928).

" The authority of Regina v Gray, supra, is cited.

7 See Note on Rex v Colsey (K.B.D. 1931) in 47 LAW Q.R. 3156 (1931).
‘The writer adds: ‘“The present tendency is all the more remarkable for
at no time in the past has the confidence in and respect for his Msjesty’s
judges been as great as it is to-day.”

7 Campbell “Contemptuous Criticism of the Judiciary and the Judical
Process” 34 AUSTRALIAN L.J. 224, 225 (1960).

8 Ambard v Atty-General for Trinidad 154 L.T.R. 616; [1936] A.C. 322 cited
in 226 L.T. 3 (July 4, 1958)." See also commment on Debi Prasad Sharma v

The King Emperor (1943) in “Scandalizing the Court” 77 IRISH I.T.231-2
" (September 18.1942)
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- 81 Goldfa E £ .
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¥ N“ZYDU :Jr‘li.nggui)x’?thidves v California 314 U.S. 252, 289 (1941)
S ges
ouS. v Busos 51 Pl ﬁla,z.ﬁ; %f?f;n 065, 279 (1939).

; ! v : p - P - . N .
"‘_Dlssentingzg fﬁ;;l{l)e Later decisions following. Bridges w:x:l. (1;;:;.
Wb ida- 328 U.S. 331 (1946); Craig ¥ Harney 331‘ U d d Géorui;

nekampg F;);;timore'nadio Show Inc. 338 U.S. 912 (1950); Woo eorg
Maryland v ba : > 8 2t
- ‘76 US. 375 (1962).

* : What finally emerges  from the ‘clear and present danger’' cases is
a- working principle that substantive evil must be extremely high before
utterances can- be.punished. Those cases do not purport to mark the
furthermost constitutional -boundaries of protected expression, nor do we
here. They do no more than recognize a minimum compulsion of -the
Bill of Rights. For the First Amendment does not speak equivocally. It
must be taken as a command of the broadest scope that explicit language,
read in the context of Liberty-l‘oving society will allow % .

He adds:

- The assumption that respect for the judiciary can be won by shielding
judges frem published criticism wrongly appraises the character of the
American public opinion. For it is a prized American privilege to speak
one’s mind, although not always with perfect good taste, on all public
institutions. And an enforced silence, however limited, solely in the name
of preserving the dignity of the bench, would probably engender resentment,
suspicion, and -contempt much more than it would enhance respect.8?

Mr. Justice Frankfurter states the case for the minority view:

We. cannot read into the Fourteenth Amendment the freedom of speech
and of the press protected by the first Amendment and at the same time
read out age old means employed by states for securing the calm course
of justice. The Fourieenth Amendment does not forbid a state to continue
the historic process of prohibiting expressions calculated to subvert a
specific exercise of judicial power. So to assure the impartial accomplish-
ment of justice is not an abridgment of freedom of speech or freedom
of the press, as these phases of liberty have heretofore been conceived
even by the stoutest libertarians.  In act, these liberties. themselves depend
upon an untrammeled judiciary whose passions are not even unconsciously
aroused and whose minds are not distorted by extra-judicial considerations.®®
It was urged before us that the words ‘reasonable tendency’ had a fatal
pefvasiveness, and that their replacement by ‘clear and present danger’
was required to state a constitutionally permissible rule of law. The
Constitution . . . is net a formulary. . . . Nor does it require displace-
ment of an historic test by a phrase which first gained currency on
‘March 3, 1919, . The phrase ‘clear and present danger’ is merely a

justification for curbing- utterance where that is warranted by the subs-

tantial evil to be prevented. The phrase itself is an expression of tendency
and not of accomplishment, and the literary difference between it and
‘reasonable tendency’ is not of constitutional dimension.®

In a later case, Frankfurter makes this observation:

‘Clear and present danger’ was never used by Mr. Justice Holmes to
express a technical legal doctrine or to convey a formula for adjudicating

%314 U.S. 252, 263.
& 1d. at 270-1.
81d. at 283-1.
®1d. at 295-6.
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92 Pennekdmp v Florida, supra,.at .;51';4 " .
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% Pennekamp v Fiorida, supra, at 3
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B %Bridges v California, supra, a X
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97 Pennekamp v Florida, supra, at 357,
% Bridges v California, Supra, at 293,
PUS. v Bustos, Supra, at 74].

0 In Re Parazo 82 Phil. 230, 263 (1948).
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11 See Radin “Freedom of Speech and.Contempt of Court” 36 ILLINOIS
ee |

LR. 599, 620 (1942). -
102 Cited ibid. at 619-20. _
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