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THE LAW ON ADOPTION: 
A CRITICAL STUDY 

Justice Pompeyo Diaz* 

When I was asked to share with you some thoughts on the law - -1 chose 
the subject on adoption, which is the most common example of what Sir Henry 
Maine called the development of the law by the use of fictions. This institution, 
if I may call it such, of the civil law seems to me to aptly illustrate how human 
law reflects and responds to man's deepest instincts and desires, among the most 
primal of which is that of procreation and the rearing of children. While all 
humanity shares that instinct, it is not given to all men to fulfill it in the way that 
Nature intended. And to the need of the man who tis not able, or has had no 
opportunity, to beget .and raiSe up children of his own, man· by law found and 
provided the fulfillment. Thus adoption, by which the law creates the fiction of 
parenthood and family for .those to whom the reality of these is denied by nature 
or circumstance, and invests the status ·thereby established with a body of 
enforceable rights and obligations. 

Commentators tell us that the origins of adoption are lost in the mists of 
antiquity. And well they may be, given the fact that it is a response to a primal 
need which surely was felt even in the savage breasts of our remotest ancestors. 
We learn that it appears to have been practiced among such ancient peoples as the 
Egyptians, Babylonians, Assyrians, Greeks and even among the Hebrews. Indeed, 
what may be one of the earliest adoptions of whiCh there is a record is that of the 
patriarch and lawgiver, Moses-- which is chroniCled in Chapter 2 of Exodus-­
whose Hebrew mother, to save him from drowning decreed by a royal edict, set 
him adr.Lft in a small boat on the River Nile, where he was found and adopted by 
the daughter of Pharoaoh. That, surely ·was an adoption with the .lnost 
moindritous oon.seqilenees; and one is tempted to wonder t<{what extent history, 
especially the histbry of Christianity; might have changed, had not the infant 
Moses been thus spared or , even ifspared, had grown to manhood in 'different 
circumstances. · · · · · 

We ate told also thatwhile adoption is unknown to the common law ~'­
it has been recognized by the civil law since its earliest days; even before the tiirie 
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