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I. INTRODUCTION 

A. Sovereign Immunity , 

Foreign sovereigns and foreign governments have for centuries been privi
leged subjects of international law. Before the twentieth century, hardly any 
country in the world would permit its courts to entertain actions brought by a 
private citizen against foreign ::;overeigns. Although various theories and arguments 
have been advanced to ratioP.alize and support the immunity which foreign 
sovereigns have enjoyed before national courts, 1 the traditional view, as illustra
ted by Lord Campbell in the English case of De Haber v. The Queen of Portugal 
(1851) 17 Q.B. 171, has been: "to cite a foreign potentate in a municipal 
court .... is contrary to the law of nations and an insult which he is entitled to 
-resist." 

This "absolute" rule of immunity which one sovereign accorded to another 
evolved in the context of sovereign participation in activities which were clearly 
governmental in nature and purpose and has, thus, been justified on doctrines 
of independence or dignity. In practice, the immunity which one sovereign ac
corded to another in his own court was probably more a matter of comity or 
goodwill - sovereigns extended to other sovereigns the same jurisdictional immu
nity as they enjoyed themselves in their own courts on the basis of expediency 
in order to gain reciprocity for themselves.2 

However, as states have become increasingly involved in ordinary comme~'Cial 
activities, such as buying and selling goods and borrowing money, as contra~ted 
to purely governmental activities, such as the levying of taxes, the "absoh.l'te" 
rule of sovereign immunity has resulted in substantial injustice to private parties. 
contracting with sovereign states. ,Thus, the "restrictive" theory of sovereign im
munity developed. According to this theory national courts will arrest suit or 
prevent execution against a sovereign only where the activity is of a governmental 
nature (acts jure imperii), but not for acts of a commercial or private nature (acts 
jure gestionis). This is the des~ent to the market place doctrine. 3 
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