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In a regime where all subjecis are sovereigns, the legal regy{ati'on
of behavior becomes a complicated matter. No supranational legislative
authority exists to enact laws which are binding on all States, and States
are bound only by iheir consent either expressly given through a treaty
or impliedly signified through custom. )

The restrictive development of the law on the use of force-in both
treaty and customary law has been a most dynamic one. Over the last
century, the right of States to.wage war has narrowed down from an
absolute prerogative to an absolute prohibition against the thrfat or use
of force. The United Nations Charter first gave definitive expression to this
emergent rule through Article 2(4), and the International Court of ']us.hce
(I.C.J.) in Nicaragua v. U.S. confirmed that the non-use of force principle,
as enunciated in the U.N. Charter, is customary international law.and is
binding upon all the nations of the world independently of any treaty that
may embody it. )

This thesis studies Nicaragua v. U.S. on two levels: first, it analyzes
the consistency of the Court’s legal conclusions with international law; and
second, it examines the method employed by the Court in determining the

- existence of Article 2(4) in custom. . o

This thesis also demonstrates that the Nicaragua decision is sig-

nificant to the international community in two respects: first, by solidifying
~ the ‘customary status of Article 2(4), the Court strengthens a rule once
considered revolutionary but is now of the utmost importance in this strife-
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torn world; second, the Court’s method of determining the existence of Charter
rules in customary law will have great practical applicability in the proof
of the sources of State obligations in future 1.C.]. cases and in various other
fields of international law. In addition, this thesis suggests that the Philippines
stands to benefit from a closer study of international law and the Nicaraguan
experience in Nicaragua v. U.S. because, as a country that shares with

" Nicaragua common historical and socio-political roots, the Philippines may
find analogies that could be helpful in better -understanding its past and
present use of force position in international affairs.

INTRoDUCTlo&'
A. Background

The use of force has been a constant in international affairs. On occasion,
worid public interest may be seized by the pressing issues of the times, examples
of which are human rights, the new international economic order, and the en-
viroriment. Issues change with the concerns of an era, but the need to regulate
the use of international force transcends contemporary global concerns.

The world has probably never seen a century without war. The great
Persian, Greek, Roman emplres of old were built and destroyed through
conquest. Medieval folklore is replete with'accounts of crusading knights like
El Cid who fought “for God, the king and Spain.” Then there were the continental
wars which raged for twenty years, thirty years, a hundred years.

New worlds were discovered and subjugated through military might,
and the defeat of Napoleon in 1815 gave rise to the interlocking alliances
that dragged Europe into the First World War.

-+-~ The modern era kas seen World War II, the Koréan War, the Vietnam
War, the Arab-Israeli wars, the India-Pakistan conflict, the Soviets in Afghani-
stan, the United States in Grenada, Nicaragua, and Panama, the Gulf War,
and, fairly recently, the United Nations peacekeeping forces in Sarajevo and
Kampuchea. Truly, the use of force has been ubiquitous in human history.

. International aversion to war is, however, a relatively recent phenom-
enon. During the formative period of international law, the right to wage
war was considered a natural function of the State, as well as a matter of
exclusive sovereign prerogative. Since there was no supranational body that
could regulate the exercise of this prerogative, States could wage war virtually
at will. In the hands. of megalomaniacs hke Napoleon and Hltler, this pre-
rogative proved dangerous.

Largely because of the chaos war wrought on international legal rela-
tions and the untold suffering it brought upon humankind, the concept of
war as an exclusive soverelgn option gradually began to erode in the nascent
years of this century. The major world powers at that time concluded various

' 2 L. OPPENHEIM, .INTERNATIONAL Law 178 (H. Lauterpacht, ed. 7th ed., 1952).
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international instruments — like the 1907 Hague Declaration on the Renun-
ciation of War, the Kellog-Briand Treaty, and the Covenant of the League
of Nations — in order to limit the right to wage war. After the Second World
War, the movement towards greater regulation of the use of force culminated
in the drafting of the United Nations Charter and the formation of the United -
Nations organization. It is this worldwide movement to outlaw aggressive
war that provides the backdrop for the International Court of Justice’s discussion

“of the effect of the United Nations Charter as a treaty on the rules regulating

the use of force in customary international law in the Case Concerning Military
and Paramilitary Activities in and against Nicaragua or Nicaragua v, U.S.2

B. The United Nations

The name “United Natlons” was adopted as a tribute in memory of
United States President Franklin Delano Roosevelt. He first coined the term
in the 1 January 1942 “Declaration by the United Nations,”*a document signed
by the 47 nations which banded together to battle the Axis Powers. The name

- is now used to designate both the Charter and the international community -

constituted by the Charter.*
The purpose of the United Nations is to maintain international peace

" and security,® and contained in Article 2(4) of the United Nations Charter

is an absolute prohibition on the unilateral resort to force:

All Members shall refrain in their international relations from the threat
or use of force against the territorial integrity or political independence
of any state, or in any manner inconsistent with the Purposes of the United
Nations.

In addition to Article 2(4), Chapter VII of the Charter lays down various
rules and procedures governing the use of force. It is the prime concern of
this paper to siudy the clarification made by the International Court of Justice
of the status of U.N. Charter treaty rules on the use of force both as treaty
and as customary law in the Merits phase of Nicaragua v. U.S.

While world peace may be the principal goal of the United Nations, the
Charter also undertakes to achieve broader ends® like the development of

——

* Case Concer: ning Military and Paramilitary Activities In and Against Nicaragua (Jurisdiction and

Admissibility), 1984 1.C.J. Reports [hereinafter Nicaragua v. 'U.S. (Jurisdiction)); Case Concerning
Military and ‘Pavamilitary Activities In and Against Nicaragua (Merits), 1986 1.C.J. Reports 14
[hereinafter Nicaragua v. U.S. (Merits)).

H. Keisen, The Law of THE Unitep Nations 3 (1951).

Y Id at 4.

* Article 1 (1), CHARTER OF THE UNTED NaTIONS, 59 Stat. 1031, U.N.T.S. 993 (1945) [hereinafter
U.N. CHARTER].

L. HenkiN, R. PucH, O. SCHACHTER, & H. SMiT, INTERNATIONAL LAaw: CASES AND MATERIALS 679
(1987) [hereinafter HenkIN, et. al., INTERNATIONAL Law].
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friendly relations among nations’ and international cooperation in solvin,
economic, social, cultural, and humanitarian problems.® .

" But apart from laying down rules and declaring principles and purposes,
the U.N. Charter also created the system through which the aims and ideals
- of the treaty may be realized. The United Nations organization is comprised
principally of the United Nations General Assembly, the Security Council,
the Secretariat, and the International Court of Justice. Additional principal
organs include the Economic and Social Council and a Trusteeship Council.

C. The International Court of Justice

The establishment of the International Court of Justice, like the creation
of the United Nations, also represents a culmination. It is the crowning
achievement of a “long development of the methods for the pacific settlement
of international disputes, the origins of which are traced to classical times.”?

1. BRIEF HISTORY

Pacific settlement in the form of mediation and arbitration trace their
roots to Ancieni Greece, India, China, Arabia, and the Islamic World. Later
examples of arbitral bodies were the three mixed American-British commis-
sions created by. the Joy Treaty of 1874 and the 1871 Treaty of Washington .
under which the Alabama Claims were decided. -

During.the Hague Peace Conference of 1899, the Permanent Court of
Arbitration was constituted, and it decided celebrated cases like the Sover-
eignty over the Island of Las Palmas in 1928. With the formation of the League
of Nations after the First World War came the Permanent Court of Interna-
tional Justice (P.C.L].). Although the P.C.1]J. was created by the. Covenant of
the League, it was not part of the League organization.

The advent of the United Nations brought with it its own judicial organ—
the International Court of Justice (I.C.J.). Unlike the P.C.L].,, the I.C.]., as the
principal judicial organ of the United Nations," was placed on equal footing
with the other U:N. bodies, and its statute was annexed to the Charter. The
Charter directed U.N. Members to settle their disputes through peaceful means,"
and the I.C.]. was one U.N. forum through which this ideal of pacific settle-
ment could be achieved.

~

Article 1(2),.U.N. CHARTER,
Artficle 1(3), U.N. CHARTER.

® 1.C.J. THe HaGUE, THE INTERNATIONAL COURT OF JusTice: A HaNDBoOK 11 (1986) [hereinafter 1.C.J.
HaNDBOOK].

1% Article 92, U.N. 'CHARTER.
W Article 2(3), U.N. CHART;R.
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2. MECHANICS OF THE 1.CJ.

" The International Court of Justice is composed of 15 judges elected to
nine-year terms every three years by members of the General Assembly and
by parties to the Statute of the International Court of Justice. Only States or
international institutioris with international legal personality may appear before
the 1.C.J.,”® and the body renders decisions and advisory opinions. for the

“former and advisory opinions for the latter.

The International Court of Justice exercises jurisdiction over international
legal disputes. By definition, an international legal dispute is “a disagreement
or a question of law or fact, a conflict, a clash of legal views or of interests.” "

Jurisdicticn over the parties, or the ratione personae, is acquired only by
the parties’ consent.” This consent may be manifested voluntarily by bilateral
agreements like a compromis' or a forum prorogatum.'® Consent may also be
manifested by inserting jurisdictional clauses in treaties and conventions
empowering the I.C.J. to take cognizance of disputes arising out of such
treaties and conventions. .

Consent need not always be voluntary but may also be “recognized as
compulsory ipso facto and without special agreement” through Article 36, par.
2 and 3 of.the Statute of the International Court of Justice. The so-called

- “Optional Clause” provides for the Compulsory Jurisdiction of the 1.C.J. Thg

Optional Clause system is explained.thus:

This so-called “Optional Clause” system has led to the creation of a group
of states who stand as it were in the same position towards the Court as
the inhabitants of a country stand towards the courts of that country. Each
state in this group has in principle the right to bring any one or more
states belonging to the group before the Court by filing an application
instituting proceedings with the Court, and, conversely, it has undertaken
to appear pefore the Court should proceedings be instituted against it by
one or more such other states. This is why such declarations are known
as “declarations of acceptance of the compulsory jurisdiction of the Court.”?

It was under the Optional Clause system that the 1.CJ. acquired juris-

“diction over Nicaragua and the United States in Nicaragua v. U.5."

k]

Article 34, STATUTE OF THE INTERNATIONAL COURT OF JusTiCE [hereinafter 1.C.}J. STATUTE].

E=

L.C.J. HANDBOOK, ‘supra note 9, at 31.

Id. at 32: “No sovereign state can be madeé a party in proceedings before the Court uniess
it has in some manner or other consented thereto.”

o

A compromis is a bilateral agreement by which both states agree to submit their particular
dispute to the jurisdiction of the 1.C.J. for settlement.

1.C.J. HaNDBOOK, supra note 9, at 32. In a forum prorogatum, only one state recognizes‘the
_ jurisdiction of the Court, and the other state will recognize such jurisdiction later on. Eight
I.CJ. cases were initiated in this manner.

Id. at 37.
Nicaragua v. U.S. (Merits), 1986 1.C.J. Rep. 4 at 38, par. 56.

&

3
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Over its 46-year history, the L.C.]J. or World Court has heard and tried
some 35 contentious cases and rendered some 18 advisory opinions. Interest
in the I1.C.J. dwindled in the 1970’s and 1980’s when the Court saw little
activity, but interest in the Court was revived when a small country in the
Central American isthmus filed an application against a neighboring super-
power.

D. Nicaragua and the United States of America
1. THE MONROE DOCTRINE

The United States has long considered Latin America as its backyard.
Through the Monroe Doctrine, the United States declared a policy against
European intervention in the Pacific Northwest and Latin American regions
of the Western Hemisphere. The doctrine was conceived and designed to
elbow the Russians and the British out of these virgin territories, but it was
first enunciated in 1823 when James Monroe declared that any intervention
in the affairs of the new Latin American nations, whose independence the
United States-had already recognized, must be considered as “the manifes-
tation of an unfriendly disposition toward the United States.” With time,
this doctrine was. expanded to justify intervention by the United States in
Latin America in the name of its national security interests. Historical ex-
amples are numerous, but among the more familiar ones are the Bahia de
Cochino affair in 1961, the invasion by U.S. marines of the Dominican Republic
in 1955, and, fairly recently, U.S. involvement in Panama, Grenada, and Nica-
ragua in the 1980’s.

2. THE UNITED STATES. IN NICARAGUA

Nicaragua, the largest Central American republic in the Caribbean Basin,”

has had a long history of U.S. intervention both from American citizens and |

the U.S, Government. On the one hand, American citizens became embroiled

in Nicaraguan politics in the 1840’s when Cornelius Garrison of the Liberal
Party recruited William Walker’s band of 58 men to defeat the.rival Con- j
servative Party during Nicaragua’s 36-year long civil war of Nicaragua.? On |

the other hand, the United States sent-its Marines in the early 1900’s during ]

‘the fall of Jose Santos Zelaya, the Nicaraguan president who antagonized the

U.S. government.” But never was U.S. influence so palpably felt in Nicaragua #
than it was during the 46-year reign of the U.S.-propped Somoza dynasty. ]

The overthrow of the Somoza dictatorship in 1979 by a popular coalition 3
led by the Marxist Frente Sandinista Liberacion Nacional signalled the end of :

¥ Van Alstyne, “Monroe Doctrine,” in| CoLLIER’S ENCYCLOPEDIA 471-72 (1980).
2 D. Crose, NicARAGUA: PoLitics, ECONOMICS, AND SOCIETY 15-16 (1988).
2 Id, at 16-20.
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amicable relations between Washington and Managua. The Cuban-trained
Sandinista government became a great cause for concern for the United States,
becduse the latter suspected the government.of Managua of funding, training,
and arming the growing communist insurgent armies of Costa Rica, Hon-
duras, and El Salvador. To stem the tide of the communist threat, the United -
States not only organized the right-wing insurgent Contras to overthrow the
Sandinista regime but also mobilized its own forces to mine Nicaraguan ports
and fly their planes in Nicaraguan airspace. It was for these acts of force
‘and intervention that Nicaragua sued the United States in the International
Court of Justice in 1984, .

3. NICARAGUA V. U.S.: THE CASE

The proceedings in the International Court of Justice saw two main
phases: Jurisdiction and Admissibility (1984) and Merits (1986). Richard Falk
writes that “[plerhaps the most notable achievement of the Court's Judgment
is its explicitation of the law governing the use of force in international

. relations.”? Of particular interest to this writer is the Court’s discussion of

the effect of Article 2(4) of the U.N. Charter on the non-use of force principle
in customary international law. Because the applicability to the United States

-of the Court’s compulsory jurisdiction with respect to multilateral treaties
- like the U.N. Charter was qualified by the U.S. Multilateral Treaty Reser-

Vvation, the Court was constrained to apply in its stead identical customary
law on the matter. In paragraphs 172 to 201 of the decision on the Merits,
the Court clarified that the U.N. Charter non-use of force rules find a parallel
existence in customary international law and, as custom, have separate
applicability.

Related literature on the Nicaragua decision focuses on the content of
the rules regarding the prohibition on the use of force and self-defense. Not
too much has been written regarding the Court’s discourse on the status of
U.N. Charter use of force rules as customary law, a point which this writer
considers significant for two reasons. For one, there is disagreement among
International law scholars regarding the effect of the U.N. Charter on the
customary law that preceded it. Some publicists, on the one hand, say that
the U.N. Charter has completely changed the regime and that no rules apart
from those enunciated by the Charter are legally acceptable today; other
publicists, on the other hand, are of.the opinion that the Charter has actually
codified the custom emerging after the end of the Second World War. For
another, the Court’s discourse being a discussion on the sources doctrine,

_ Will have implications on the use of force and, quite possibly, on other issues

in international law.

-
2 Falk, The World Conrt’s Achievement, 81 AMERICAN JOURNAL OF INTERNATIONAL Law 106 at 108
(1987) {hereinafter A.J.LL.].
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E. Objective and Scope of the Study

It is the purpose of this paper to study, analyze, clarify, and explain
the 1.C.J.’s explicitation regarding the relationship of U.N. Charter rules on
the use of force and customary international law rules on the same subject.
Likewise, this paper seeks to discuss the significance of the Nicaragua decision
for two sectors: the international community, in general, and the Philippines,
in particular, being a Third World country whose Hispanic-American back-
ground bears a striking similarity to Nicaragua. :

F. Limitations of the Study

Nicaragua v. U.S.’s Merits Phase alone is over five hundred pages long
and deals with several other international law issues apart from the use of
force, such as jurisdiction and admissibility, non-intervention, and sover-
eignty. It would be impossible for this writer to effectively address all of these
issues in one paper, as each of these issues may be separate thesis topics
in themselves. . :

A proper understanding of the Court’s ruling on the status of U.N.
Charter use of force rules requires that the discussion be situated in the
context of the historical development of sources of international law, in general,
and the use of force, in particular. It would be equally impossible for this
writer to exhaust all related literature on the topic in the limited time given
to write this thesis; hence, she focuses only on relevant ang{l:elatively recent
material. : '

The writer of this thesis is not an international legal scholar. She is,
however, an avid student of Public International Law whose interest in the
field was sparked by her involvement with the Philip C. Jessup International
Law Moot Court Competition and who has found in Internaticnal Law a happy
fusion of History and Philosophy, two. of her.most favorite disciplines in the
past, with Law, her present concentration. :

G. Organization of the Thesis

This thesis is divided into seven parts, the first of which is this intro-
duction. Chapters One and Two, which comprise the second and the third
parts, provide the theoretical frameworks for the study: Chapter One will
‘explain the Sources Doctrine on custom and treaty; Chapter Two will apply
the custom-treaty interplay to the non-use of force principle. Chapter Three,
which is also the fourth part, will relate the pertinent background, facts, and
ruling ef Nicaragua v. U.S., and Chapter Four, which is the fifth part, will
analyze the Court’s ruling. Chapter Five, which is the sixth part, will discuss
the significance of the Nicaragua decision, and the seventh and final part will
contain the writer’s conclusions.

b i Mn ;
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I. THE Sources DoctriNg: TreaTIES AND. CUSTOM
A. The Sources Doctrine®
The intellectual currents of the nineteenth century vgere_d ,tow_ards .the
empirical sciences, and the preference for verifiable truth left an indelible

mark on the philosophy of the era. One. of the ‘most significant schools c.)f.
thought to emerge was Auguste Comte’s sociological positivism. In tura, this

-philosophy, which does not consider as existing any fact that cannot be

demonstrated to and appreciated by the senses, influenced juristic thinking,
in general, and international law, in particular. In juristic thinking, the copcep—
tion of a positive science of law strongly appealed to the intellectual climate
that extolled inductive science; in international law, the traditional moral and

* natural law precepts for the legal validation of the behavior of States gave way

to the objective standards whose principal intellectual instrument, according to
Professor Oscar Schachter, has been the doctrine of sources.

Like its counterpart in empirical science, the doctrine of sources lays
down verifiable conditions to ascertain and validate legal prescriptions. Schachter
identifies these conditions as the observable manifestations of the “wills” of

" States as revealed in the two processes by which norms are formed: treaty

and state practice accepted as law or custom. It became increasingly evident

_that States were motivated, not by morality or by natural law, but by power

and self-interest; thus,

[i]t followed that law could only be ascertained and determined thr(?uglll
the actual methods used by States to give effect to their “political wtllls. g
In this way, the powerful ideas of positive science and State sovereignty
were harnessed to create a doctrine for removing subjectivism and morality
from the “science of international law"

The Sources Doctrine appeased two sectors: for one, it satisfied the
realpolitik school which was concerned with the actualities of State power
and the importance of sovereignty; and for another, it fulfilled the in?élle-ctu.al
requirements of the analytical theorists of law who sought to provide juris-
Prudence with a scientific foundation. : .

Dominantin the nineteenth century, the Sources Doctrine remains prevalen
to this day. The doctrine finds expression and expansion ih Article 38 of the

- Statute of the International Court of Justice which includes treaty and custom

among its enumeration of the sources of international law and adds a few
other sources. .

-_—

* This introduction isa summary of Professor Oscar Schachter’s exposition in Schachter, International
Law in Theory and Practice, 178 RecueiL Des Cours (1982-V).

) .
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Article 38. 1. The Court, whose function is té decide in accordance with
international law such disputes as are submitted to it, shall apply:

(a) international conventions, whether general or particular, establishing
rules expressly recognized by the contesting States;

(b) international custom, as evidénce of a general practice accepted as
: law;

(c) the general principles of law recognizéd by civilized nations;

(d) subject to the provisions of Article 59, judicial decisions and the
teachings of the most highly qualified publicists of the various nations,
as subsidiary means for the determination of the rules of law.

The Sources Doctrine is, in the opinion of this writer, the heart of
-contemporary international law, for it is the primary means by which the
legal basis for the regulatior. of the behavior of sovereigns is determined.
In the absence of a supranational legislature authorized to enact laws binding
on all States, States can only really be bound through their consent that is
given either expressly through treaty or impliedly through custom. In this
first Chapter, the writer outlines the two principal norms in the Sources
Doctrine and discusses the interplay between them. This Chapter provides
the theoretical framework crucial to understanding the sources discussion in
Nicaragua v. U.S. which is the focus of this paper.

B. Custom
1. DEFINITION

Custom is defined by the Statute of the International Court of Justice
as “evidence of a general practice accepted as law.” This phrasing has been
criticized as inaccurate, because “it is the practice which is evidence of the
emergence of a custom.”? Notwithstanding its phrasing, the definition con-
tains the two most important elements of custom: general practice by States
and acceptance as law.? ’ '

2. THE ELEMENTS OE CUSTOM
a. State Practice

Professor Mark Villiger considers state practice as the raw material of
custom,?” because it is state practice that creates customary international law.?

2 HENKIN, ET. AL., INTERNATIONAL Law, supra note 6, at 37.

% Id.

¥ M. VILLIGER, CUSTOMARY INTERNATIONAL Law aND TREATIES 4 (1985).
28

" Akehurst, Custom as a Source of International Law, 47 BRriTisH YEARBOOK OF INTERNATIONAL LAw
1 at 53 (1974-75) [hereinafter Akehurst, Ciistom and B.Y.LL.).
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State practice encompasses any act, statement, or behavior by a State from
which its conscious attitude regarding its recognition of a customary rule
can be jnferred.” . ‘ . S

There are two views on what constitutes state practice. On the one hand,
the minority view espoused by publicists like Professor Anthony D’Amato -
limits state practice to physical acts.*® His position finds support in Judge
Read’s dissenting opinion in the Anglo-Norwegian Fisheries Case in which His

“Excellency writes that “[t]he only convincing evidence of state practice is to
be found in seizures, where the coastal State asserts its sovereignty over
. trespassing foreign ships.”* On the other hand, the more popular view would
" consider both the acts and statements, or physical and verbal acts, of a State

as state practice.” _

What precisely are these acts and statements which would make up state
practice? According to the International Law Commission, the “classical ferms
include .

treaties, decisions of national and international courts, national legislatit?n,
diplomatic correspondence; opinions of national legal advisers, practice
of international organizations.®

Professor Michael Akehurst offers a different classification for examples
of state practice: statements in context, i.e., €laims or declarations made in
the midst of a legal dispute; statements in abstracto which embrace voting
for or against resolutions and conventions; domestic legislation and national
judgments; admissions and omissions, and the practice of international
institutions and individuals.® :

State practice as a concept may be broken down further into its three
component elements: duration, uniformity, and generality.

1) DURATION .

In the North Sea Continental Shelf Cases, the judgment and separate opinions
of the International Court of Justice clarified that no precise length of time
need be shown to prove that a practice has existed, because the time factor
is helpful only in demonstrating that the other requirements of custom have

* This. definition is a combination ofe.lementsjound in the definitions of Professors Villiger and Akehurst

in VILLIGER, supra note 27 at 4, and Akehurst, Custom, Id.

D’AMATO, THE CONCEPT OF CUSTOM IN INTERNATIONAL Law 88 (1971) cited in Akehurst, Custom,
supra note 28-at 1.

Anglo-Norwegian Fisheries Case (United Kingdom v. Norway) 1951 1.C.J. Rep. 116 at 191 (Kereinafter
Anglo-Norwegian Fisheries Case] cited in Id.

Quite a few publicists advocate this view, among them being Messrs. Michael Akehurst, R.R.
Baxter, and Mark Villiger. '

2 YEARBOOK OF THE INTERNATIONAL Law Commission [hereinafter Y.B.LL.C.] 368 (1950) cited in
VILLIGER, supra note 27 at 4.

See generally Akehurst, Custom, supra note 28 at 53.



12 ATENEO LAW JOURNAL VOL. 38 NO. 1’

been met.* In short, duration is a function of generality and uniformity. To
quote Professor Ian Brownlie:

Provided the consistency and generality of a practice are proved, no particular
duration is required: the passage of time will of course be a part of the
evidence of generality and consistency.*

There have, in fact, been cases where, because of the immediate and
widespread acceptance of international law rules, “instant customary law”
has developed. Common examples- of instant custom are rules relating to
outer space and, arguably, the environment.

2) UNIFORMITY OR CONSISTENCY IN PRACTICE

The World Court suggested in the Asylum Case that customary ruies must
be based on a constant and uniform usage.” It follows, therefore, that cne
single act or statement by a State will not give rise to a customary rule but
that the identical acts or statements must be repeated over time. Akehurst,
however, proposes to qualify the Court’s statement by viewing it within the
context of the peculiar circumstances of the Asylum Case. In that case, Colombia
attempted to justify its grant of diplomatic asylum to Peruvian rebel leader -
Haya de.la Torre by claiming that the exercise of diplomatic asylum is a
custom. The. Court struck down Colombia’s assertion by noting the uncer-
tainty, contradiction, fluctuation, and discrepancy in the exercise of this alleged
custom and concluding that “[i]t has not been possible to discern... any
constant and uniform usage, accepted as law.”*Thus, what is crucial in meeting
the uniformity requirement is not repetition but consistency in state practice.

One should not, however, be so hasty as to infer that mere inconsistency
in state practice is fatal to the formation of a customary law. One must
distinguish between the kinds of inconsistencies. Akehurst writes that major
inconsistencies in state practice, seen in a large amount of States going against
the rule, prevents the formation of custom, but that minor inconsistencies, seen
in a small amount of practice defying the rule, will not prevent the creation

“of custom. Further, he adds that when there is no practice that goes against
an alleged custom, a small amount of practice would suffice to create a cus-
tomary rule.®

% North Sea Continental Shelf Cases (Federal Republic of Germany v. Denmark; Federal Republic
of Germany v. The Netherlands) 1969 I.C.J. Rep. 4 at 42-43, par. 73-74 [hereinafter North Sea
Continental Shelf Cases). .

% 1. BROWNLIE, PRINCIPLES OF PUBLIC INTERNATIONAL Law 5 (4th ed., 1990) [hereinafter BROWNLIE,
PRINCIPLES]. :

Asylum Case (Colombia v. Peru), 1950 I.C.]J. Rep. 116 at 191 [hereinafter Asylum Case) cited
in M. AKEHURST, A MODERN INTRODUCTION TO INTERNATIONAL LAw 27 (Sth ed., 1984).

® Id :
¥ Id. at 28.

3

4
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Moreover, even if a customary rule has already been formed, there are '
situations in. which such rule would still not apply to particular S.tates. This
is-the case of the persistent objector, which Villiger succinctly explains below:

A persistenily objecting State.is not bound by the eventual customary rule
if the State fulfills fwo conditions. First, the objections must have been
maintained from the early stages of the rule onwards, up to its formation,
and beyond...Second, the objections must be maintained consistently, seeing
that the position of other States which may have come to rely on the
position of the objector, has to be protected.* ’

Professor Jonathan Charney challenges the Persistent Objector Rule as
not being status-creating. In his view, the Rule is of “temporary or strategic
value” as a phase in the evolution of customary rules, but it cannot serve
a permanent role, because “one does not really believe that States hav'e the
independence freely to grant or withhold their consent to the rules of cus-
tomary international law.”*!

" There is also the case of the subsequent objector or a State which dissents
from a customary rule after its formation. It is doubtful whether a small group

© of States advocating a rule contrary to the custom can affect the status of

the custom or can escape hability in case of the custom’s breach. But if a
substantially large number of States assert a new rule, “the momentum of
increased defection, complemented by acquiescence, may result in a new
rule.”# But if the process of defection is slower and neither the old nor tl}e
new rule can boast of drawing the majority of adherents to its ranks, Brownlie
concludes that “the consequence is a network of special relations based on
cpposability, acquiescence, and historic title.”*

3) GENERALITY

The term “generality” introduces a quantitative dimensior to the ele-
ments of state practice. By general is meant that there is a common and
widespread practice among States.* By general, however, is not meant that

" the practice must be universal. Professor D.J. Harris writes thz'at'the North
~ Sea Continental Shelf Cases demonstrates the position that a practice need not

be followed by all States for it to be the basis of a general custom;* although,

VILLIGER, supra note 27 at 16.

i Charney, The Persistent Objector Rule and the Development of Customary International Law, 56
B.Y.LL. 1 at 24 (1985). -

BrowNLIE, PRINCIPLES, supra note 36, at 11.

B Id,

ViLLIGER, supra note 27 at 13.

* North Sea Continental Shelf Cases, 1969 1.C.J. Rep. 4 cited in D.J. HARRis, CAsES AND MATERIALS
IN INTERNATIONAL LAw 41 (4th ed., 1991).
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,

Villiger suggests that there must at least be a representation of all the major
political and socio-economic systems.*

Akehurst defines -a general custom as one that is “binding, not only on
states whose practice created it, but also on States whose practice neither
supports nor rejects the custom, and on new States which come into being
after.the custom has become well established.”# There are times, however,
when a general custom does not apply to a group of States within a region,
because a special custom, which conflicts with the general custom, applies to
the group. Akehurst neatly summarizes the rules on special custom: as between
States to whom the special custom applies, the special custom will prevail
over the general custom, unless the general custom is jus cogens;* but as
between a State covered by a special custom and a State that is not so covered,
‘the general custom will apply.*” .

b. Opin.io Juris Sive Necessitatis

State practice, by itself, will not suffice to create a customary rule. There
is an additional imperative that a State believes that it follows a certain
practice because’there is a legal obligation to do so and that if it were to
depart from the practice, it would suffer some form of sanction. In the North
Sea Continental Shelf Cases, the International Court of Justice expounded on
this requirement: ’ o

Not only must the acts concerned amount to a settled practice, but they
must also be such, or be carried out in such a way, as to be evidence of
a belief that this practice is rendered obligatory by the existence of a rule
of iaw requiring it...The States concerned must therefore feel that they are
conforming to what amounts to a legal obligation. The frequency, or even
habitual character of the acts is not in itself enough.®-

This conviction on the part of States is what is termed opinio juris sive
necessitatis or opinio juris. It is the presence of this element that distinguishes
whether a certain practice is a legal obligation or is merely a product of usage,
comity, or morality.* . )

The definition of opinio juris varies depending on the kind of rule created. -
If the rule, on-the one hand, imposes a duty, opinio juris would be defined
as a belief that a certain form of conduct is required by international law. To

* VILLIGER, supra note 27, at 13.
¥ Akehurst, Custom, supra note 28, at 29.

*® Jus cogens, according to Article '53 of the Vienna Convention on the Law of Treaties is “...a
perempiory norm of international law...accepted and recognised by the international community
of States as a whole as a norm from which no derogation is permitted and which ¢an be
modified only by a subsequent norm of general international law having the same character.”

# Akehurst, Custom, supra note 28, at 29.
® North Sea Continental Shelf Cases, 1969 1.C.J. Rep. 4 at 44
' BROWNLIE, PRINCIPLES, supra note 36, at 7.
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prove the existence -of this kind of rule, one must establisk the following:
first, that States have acted in a manner required by the alleged rule; second,
that other States have not protested that such acts are illegal; and third, that
States regard the action as obligatory. On the other hand, if the rule creatc?d
is merely permissive, opinio juris is a conviction felt by States that a certain '
conduct is permitted by international law. To prove a permissive custom, one
must establish the following; first, that some States have acted in a particular

“way; and 'second, that other States, whose interests were ‘affected by such
acts or claims, have not protested that such acts or claims are illegal * Akehurst

cites the Lotus Case as an illustration of the difference between mandatory
and permissive customary rules.*® .
Being a belief or conviction, opinio juris is necessarily a psychological
element which is a slippery and difficult, albeit an essential, ingredient to
prove. Brownlie observes that the International Court of Justice has. a.do.pte_d
two varying approaches in order to determine the existence of .opinio juris.
In the first and more lenient approach, the Court has displayed a willingness
to assume the existence of this element on the basis of the following: evidence

© of a general practice, a consensus in the literature, or the previous determi-

nation by the Court or other international tribunals. In the second and more
rigorous approach, the Court has. called for more positive evidence estab-

. lishing the recognition of the validity of the rules in question in the practice
- of States. The choice of either method depends on two factors: first, the nature

of the issues, and second, the discretion of the Court.*
3. ROLE AS A SOURCE OF LAW

Wolfgang Friedmann considers custom as the major instrument of law-
making in primitive society which has heretofore been the principal source
of law-making in international society.* As a source of law, custom posseses
‘a special value and enjoys superiority over other forms, because, despite its

‘imprecision, it “reflects a deeply felt community of law.”* But Charlgs de
. Visscher seems to think that custom is inappropriate for these present times,
‘and he points out a new weakness: its inability to crystallize in this rapidly

changing and heterogenous modern world.

Malleable as it is, custom can neither establish itself, nor evolve and so
remain a source of living law, when, owing to the rapidity with which
_they follow each other or to their equivocal or contradictory character, State
activities cease to crystallise into “a general practice accepted as law.”¥

—_—
- g % AKEHURST, supra note 37, at 29-30.
Lotus Case (France 'v. Turkey), 1927 P.C.LJ. Merits A, No. 10 cited in Id. at 30.

s
", BROWNLIE, PRINCIPLES, supra note 36, at 7.
55

53

w. FRIEDMANN, THE CHANGING STRUCTURE OF INTERNATIONAL Law 121-23 (1964) cited in Harwis,

; ... SHpra note 45, at 44.

C. DE VisscHer, THEORY AND REALITY IN PUBLIC INTERNATIONAL LAW 161-62 cited in Id. at 46.
Id, :
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- C. Treaties
1. DEFINITION

The other process by which norms are created under the Sources Doctrine
is by the conclusion of treaties. A treaty, according to the 1969 Vienna Convention
on the Law of Treaties, is “an international agreement concluded between
States in written form and governed by international law, whether embodied
in a single instrument or in two or more related instruments and whatever
its particular designation.”® :

2. CATEGORIES OF TREATIES*
a. General Multilateral Treaty

A general multilateral treaty very often lays down rules of behavior
and is of a fundamentally norm-creating character; it is open to all States
or to all members of a regional group. Usually, these treaties either codify
customs or are constitutive of them. A clear example of a general multilateral
treaty is the United Nations Charter.- )

b. Mechanism-seiting Treaty

Some treaties establish a regional or functional collaborative mechanism
through which States can regulate or manage a particular sphere of activity.
These treaties advocate certain purposes and principles which they try to
achieve through the decisions, recommendations, or rules adopted by the
administrative organs that they establish. The international regimes created
by treaties of this class are sometimes termed “international administrative
law.”® An example of this is the General Agreement on Tariffs and Trade.

¢. Bilateral Treaties

This category of treaties encompasses treaties entered into between two
States and those among three or four States. Their tone is more contractual
rather than legislative, and there is a mutual exchange of rights and obli-
gations regarding particular subjects such as extradition, air transport, trade,

- friendship, and alliance. :

Art. 29, VIENNA CONVENTION ON THE LAw OF Treaties, U.K.T.S. No. 58 (1980), Cmnd. 7964; 1155
U.N.T.S. 331, 8 1.L.M. 679 (1969); 63 A.J.LL. 875 (1969).

_This is a summary of the discussion found in HENKIN, ET. AL., INTERNATIONAL Law, supra note 6,
at 70. :

“ Id at 71.

VOL. 38 NO.1 ¥

. ® Harwis, supra note 45, at 729.
7 # BROWNLIE, PRINCIPLES, supra note 36, at 12.
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3. ROLE AS A SOURCE OF LAW

a antrac.tual

Treaties and conventions occupy the first rung in the enumeration of
sources in Article 38 of the L.C.J. Statute. Although no hierarchy was mten@ed
by such listing, the priority given to treaties is said to reflect an understanding

“of States and international lawyers alike that treaties must be appli‘e_:'d to the
-party in the first instance, in the same way that contracts are applicable to

individuals bound by them.®* Two principles justify this position: le:.c spectlezs
derogat generali, or special rules prevail over general ones; al:ld the 1ntent}1\on
of the parties in selecting certain rules to govern their relations rather than
general international law.® . . :

In the absence of both specificity and intentions, treaties ?nd. custom
occupy equal rank, with preeminence being given to that l.ater in time ang
subject to two: presumptions: first, that a treaty is 'not temeated or altered
by a subsequent change in custom, unless the parties so intend; and second,
that the treaty does not derogate from general custom.

| b. “Law-Making”

Apart from being the main mechanism through whi?h all }dnds of
international transactions are conducted, Professor D.]. Harris c0n51der§ the
formation of treaties as “the closest analogy to legislation that i‘ntematlc_mal
law has to offer.”® Brownlie explains that treaties like the I_Jmt_ed Nations
Charter create general norms for future conduct of the parties in terms of
legal propositions. While the nature of their binding effect is c_ontractga.l,
sometimes there are several factors - like the number of the parties, g)fphﬂt
acceptance of ruies of law, and the declaratory nature of the provisions -
which converge “to produce a strong law-creating effect at least as gfeasl :s
the general practice considered sufficient to support a customary rule.

D. Interplay Between Custom and Treaty

Among the different kinds of treaties, it is with the multilateral. “law-
making” treaty that custom finds an affinity. Indeed, custom and the multilateral
“law-making” treaty are not diametric sources but complementary ones. A tregty,
on the one hand, can embody a custom thus providing a clear and categoncal
explicitation of rules which otherwise would have been nebulous and sh;.)pe.ry;
while a custom, on the other hand, refers to a treaty as evidence for estab_hshmg
its existence. Also, a treaty can trigger a change in the customary regime by
laying down a law that eventually becomes a custom. The first example refers

ft Id. at 69.
2 Id..
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to the cddification treaty; the second, to the constitutive treaty. It is in these :
two types of treaty that the interplay between custom and treaty is best seen. %

1. THE CODIFICATION TREATY

A codification treaty, according to Professor R.R. Baxter, is one which
“photographs” the state of the law at the time of the treaty’s adoption® and
whose provisions attempt to provide a clear formulation of the present customary
rules. That such a treaty itself, or its provisions, are declaratory of customary
law may be demonstrated by studying the following: first, evidence intrinsic ¥
to the treaty, like the preamble, the provisions, and the travaux preparatoires; §
and second, evidence extrinsic to the treaty, that is, the state of customary
international law vis-a-vis the treaty.* Examples of codification treaties may
be seen in some provisions of the Geneva Convention on the Continental Shelf
and the Vienna Convention on the Law of Treaties. 3

Once it has been established that a treaty codifies a custom, and provided
that it has been signed and ratified by a great number of States, the codi-
fication treaty “is powerful evidence of the state of customary:international
law [which]...-deploys its effects upon non-parties tg the treaty.”* Indeed,
even States which have neither signed nor ratified a codification treaty may
not escape liability from breaching treaty rules which are declaratory of a
custom, because the source of the obligatian is no longer the treaty but the
custom as enunciated by the treaty. )

And even if such a treaty is unsigned or has not yet enteréd into force, it
still has some evidentiary value, because of the careful consideration given to its
drafting and a considerable degree of acceptance by participating States.* But this

-force diminishes when the treaty remains ineffective with the passage of time.

2. THE CONSTITUTIVE TREATY

Some treaties try to change custom by layirg down new laws, which,
“with the passage of time and general acceptance become sources of new
customary law.”® Baxter suggests that the appropriate course to adopt in

determining whether the rules of the constitutive treaty have passed into . ¢ e

custom is to examine its reception into state practice. The burden of adducing 3
evidence showing state practice from the time of the treaty’s adoption up
to the time of the dispute or litigation liés on the party who asserts that the
law created by treaty has indeed become customary law. How may this burden 3
be discharged? Baxter proposes two methods:

 Baxter, Multilateral Treaties as Evidence of Customary Law, 41 B.Y.LL. 275 at 299 (1965-66).
“ Id. at 287. ' :

¢ Id. at 286.

& Id. at 292.

% Id. at 294.

Nicaracua v U.S. _ 19

The first is to demonstrate that the treaty or a particular article has been accepted
by non-parties by express reference to the treaty or article —that is, t.hrough a
sort of incorporation by reference into customary law. The other is to show
the state of customary international law independently of the treaty -and then that
the rule of customary law is the same as that of the treaty.” (italics supplied)

Professor D’Amato views Baxter’s traditional methods of little help’

" to counsel of either side of a case in which a treaty provision is “relied upon
" in support of an allegation of a rule of customary law to the same su.}’bstaphve
" effect,” because the latter's arguments <ns1:XMLFault xmlns:ns1="http://cxf.apache.org/bindings/xformat"><ns1:faultstring xmlns:ns1="http://cxf.apache.org/bindings/xformat">java.lang.OutOfMemoryError: Java heap space</ns1:faultstring></ns1:XMLFault>