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INTRODUCTION 

Whether or not the law provides for a presumption of death is not a 
question. Articles 390 and 391 of the Civil! Code of the Philippines 
(hereafter referred to as New Civil Code) provide for the presumption. 
But at what time ,should an absentee be considered to have died? Whether 
at the beginning of his disappearance or at the middle or at the end of 
the requisite period the Code does not provide. 

The Court of Appeals, in the case of Judge Advocate General v, /Gon­
zales? attempted to settle this question. More inclined to Anglo Amer­
ican authorities, the Court ruled that the presmnption refers only to a 
presumption of death but not tq the presl)mption of time of death. What 
therefore is the presumption of time ot' death? Does the presumption 
of death carry with it the pn:.sumption of~'time of death? 

These then are the Problems which this thesis will attempt to solve 
principally by clarifying. and bringing into prominence the different vie~ 
and theories on the presumption of time of death and their' application 
under Philippine law. 

PRESU!'v!PTION, DEATH AND TIME 

A presumption is a rule of law that attaches definite probative value to 
specific facts or draws a particular inference as to the existence of ·one 
fact, not actually known, arising from its usual connection with other 
particul'ar facts which are known or proved! An inference which com-
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mon sense, enlightened by human knowledge and experi~nce, draws fr~m 
the connection, relation and coincidence of facts and Circumstances With 

each other.• 
Presumptions form an important part of the law of evidence. In_ the 

trial of an action, the party having the burden of proof upon .an 1ssue 
may be aided in establishing his claim or de.fense by the. operation o~ a 
presumption, or expressed in another way, by the probat.1ve value wh1ch 
the law attaches to a specific state of facts. A presumption may operate 
to relieve him of the duty of presenting evidence until his adversary has 
introduced proof to rebut the presumption:·' .. • 

In legal contemplation, there are two kmds of death: natural and ctv:t. 
Civil death has been defined as the state of a person who, though possessmg 
natural life, has lost all his civil rights and as to them considered as 
dead.a In its strict common lnw sense, it strips the person civilly dead 
of all le!!al functions.' And it affects both persons, natural and jurididll. 
Thus, it~ has been held that a bankn1pt" and an insolvent corpcration~ are 
for many purposes civilly dead. 

Natural d~ath, with which we are here concerned, on the other hand 
has been defined as the termination of life, the state or condition of being 
dead. It is the cessation of life, beyond the possibility of resuscitation.'o 

The law presumes that a person alive at a given time remains so until 
the contrary is provec!, or in the absence of such proof untir a contrary 
presumption arises.11 It has been held that until such contrary is shown 
or presumed, the continuance of life to the common age of man will be 
assumed.1• And following the principle of the Roman law, it has been 
held under the civil law that a person is presumed to be living at the age 
of 100 years." 

In our jurisdiction, the New Civil Code impliedly gives the life expectancy 
of an individual to be 80 by requiring an absence of only five years for 
tllose who disappear at the age of 75.H 

Death is not presumed from mere absence. By the English common 
law, death is presumed at the close of a continuous absence abroad for 
seven years, if during that period nothing is hearcl from the abse1;tee. 
Either by statutes or adjudic<.tions following tl1e common law,_ this same 
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