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I. INTRODUCTION 

A. The twin policies cif Stipremacy and permanence cif the constitution 

Two principles govern the disposition of constitutional issues in the courts of 
law: constitutions are characterized by their supremacy and their permanency. 

For Black, "the constitution is the organic and fundamental act adopted 
by the people . . . as supreme and paramount law and the basis and 
regulatir,g principle of government."' For Mr. Justice lsagani Cruz, "[t]he 

Cite as 47 ATENEO LJ. 8 (2002). 

!. HENRY CAMPBELL BLACK, HANDBOOK OF AMERICAN CONSTITUTIONAL LAW 2 
(3rd ed. 1910) [hereinafter BLACK). Black defines 'constitution' as follows: 
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Constitution is the basic and paramount law to which all other laws must 
conform, and to which all persons, including the highest offl,cials of the land, 
must defer. No act shall be valid, however noble its intentions, if it conflicts 
with the Constitution. The Constitution must ever remain supreme."2 This 
is the principle of supremacy of the constitution as restated by the learned. 

Constitutions may be written or unwritten) The 1987 Constitution of 
the Republic of the Philippines, following the American tradition from 
which it is based, is a written constitution. The distinction4 is important-
whether or not a written constitution deternrines its degree of permanence.S 

The constitution of a state is the fundamental law of the state, containing the 
principles upon which the government is founded, and regulating the division 
of the sovereign powers, directing to what persons each of those powers is to be 
confided and the manner in which it is to be exercised. 
Id. 

2. ]SAGAN! A. CRUZ, Pli!LII'PINE POLJTI.CAL LAW 12-13 (1995) [hereinafter CRllZ, 
POL. LAw]. For Cruz, 
[a]ll must bow to the mandate of [the constitution]. Expediency must not be 
allowed to sap its strength nor greed for power debase its rectitude. Right or 
wrong, ·the Constitution must be upheld as long as it has not been changed by 
the sovereign people lest its disregard result in the usurpation of the majesty of 
law by the pretenders to illegitimate power. Id. 

3. But according to Black, "since the fonnation of the constitution of the United 
States, and the spread of liberal ideas throughout the civilized world, attendant 
upon the far-reaching influences of the French Revolution, an era of written 
constitutions has prevailed .... " Id. at :1.. 

4· For Black, the written or unwritten nature determines the validity and 
effectively of an. unconstitutional act. In jurisdictions with unwritten 
constitutions, an unconstitutional act is not necessarily void. It would not lack 
the sanction of legality. In the case of written constitutions, "an unconstitutional 
law is void and of no effect, and in fact is no law at all. Yet as long as it stands 
on the statute book unrepealed, it will have the presumptive force oflaw, unless 
the proper courts have pronounced its invalidity." Id. at 5· The most illustrative 
example would be that of the British constitution. See id. at 4-5 (explaining the 
dynamics of British parliamentary practice where the sovereign is in 
parliament as a body). See id. at 5-6 further the distinctjons between 
written and unwritten constitutions). 

5. The term "constitution" implies an instrument of a penmnent, Houston 
County v. Martin, 16 AM. JuR. zd Characteristics of constitutions- permanency § 4 
(1979) (citing 232 Ala. 5!1, 169 So. 13 (1936); Livennore v. Waite, 102 Cal. 113, 
31i P. 424 (1894); State ex rel. Halliburton v. Roach, 230 Mo. 408 (1856); Flaska 
v. State, 51 N.M. 13 (1947); Moose v. Board of Com'rs., 172 N.C. 419, 90 S.E. 
441 (1916); Bicket v. Knight, 169 N.C. 333, 85 S.E. 418 (1915)), and abiding 
nature. Id. (citing McFadden v. Jordan, 32 Cal. zd 330 (1948)). Written 
constitutions place in unchanging form limitations upon legislative action and 
thus gives a pennanence and stability to popular government which otherwise 
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admitted that "[t]he danger was simply overwhelming. The 
[extraordinariness} of the reality called for an extraordinary solution. The 
Court has chosen to prevent rather thar. cure an enigma incapable of being 
recoiled.'' '54 Critics of Estrada may be right, but there are always rough 
stages in any emerging body oflaw. 

The educational function of the Court in Estrada is most apparent in the 
classification of EDSA II as opposed to EDSA I. The checking function was 
manifested in the subde use of the political question doctrine against the 

The legitimating function is the product of the latter two. 

When faced again with the unlimited phenomenon of direct state 
actionS; courts of law must be now more conscious of the three functions of 
judiciaf,_review. The duty to reconcile extra-constitutionality with the twin 
principles of supremacy and permanence of the constitution is now even 
more prqnounced. Direct state actions are slowly becoming institutionalized. 
Use of the political question doctrine must be. more cli.<ical and more 
refined. Pressing questions such as, 'What are the tests and standards in 
gauging whether popular action amounted to mob rule?' 'What are the 
house rules of the "parliament in the streets'"? 

It is not 'Ylymore enough to say that these are left .to the fields of politics 
and war. For in refusing to integrate the doctrine of direct state actions, 
courts will have no choke bqt tc keep expanding the words and of 
constitutions to an otherwise unlimited phenomenon. 

Great cases like hard cases make bad law. For great cases are called great ... 
because of some acc1dent of immediate overwhelming interest which appeals to 
t feelings and distcrts the JUdgment. These immediate interests exercise a kind 
ofh aulic pressure which makes what previously was clear seem doubtful, and 
befo which even well settled principles oilaw will bend. 

Northern Securities Company v. United States, 193 U.S. 197, 400-01 (1904), 
quoted in Bernas, One-Man Rule, supra note 26, at 65. 

154. Estrada, G.R. No. 146738 (Vitug, J., concurring). 
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INTRODUCTION 

Nothing is more objectionable than erroneous obiter dicta. 1 

The author would like to thank Nina Araneta for her assistance in the research 
of this artide. 
Cite as 47 ATENEO LJ. 49 (2002). 

I. Kuenzle & Streiff v. Villanueva, 41 Phil. 611, 624 (19li) (Moreland, J., 
concurring and dissenting). The context of Justice Moreland's statement can be 
gleaned from his adroit opinion; 
I want, first of all, to point out what the court holds in this case and the train of 
argument by which it arrives at its conclusion. As I have said, I find no fault 
with the bare finding that the attachment must be upheld. With that I agree. 
That was a resolution of the question, and the sole question, befqre the court. 
But the court decides much more than that; and this, together with the style 
and character of the argument found in the opinion, is what I objecno. Near 


