
A Return to the Principle of Non-Refoulement: 
Re-Examining and Reconciling the 
Principle and its Exceptions 
Yvanna D. L. Maalat* 

I. INTRODUCTION ........................................................................... 1120 

II. RE-EXAMINING THE PRINCIPLE Of NON-REFOULEMENT .............. I 126 

A."., Fundamentally Norm-Creating Character 
B. State Practice 
C. Gontrary Views: Non-R~fi.>ulement as Customary Lnll is "!-Visl1fid 

Legal Thinkin,~" 
Ill. RE-EkAMJNING THE EXCEPTIONS TO THE PRINCIPLE OF NON-

REFOULElHENT ....... ······· ...................................................... ' ..... I 13 7 
A. Writings of Qualified Publicists . 

IV. ARE THE EXCEPTIONS TO THE PRINCIPLE OF NOi\-REFOULEMENT 

CuSTOMARY INTERNATIONAL LAW? ............................................. I l4I 

A. Unif01;nity a1td Consistency of State Practice 
B. Generality I!{ State Practice 
C. Existence I!{Opiniojuris 

V. RECONCILING THE PRINCIPLE OF NON-REFOULEHiiNT AND ITS 

EXCEPTIONS: PROPOSING A PRAGMATIC REFUGEE PROTECTIOK 

PARADIGM ................................................................................... ll )4 

I. INTRODUCTION 

The primary aim of this work is to determine whether the principle of non­
rifoulement and the exceptions to the principle, expressed in article 33 of the 

195 I Convention relating to the Status of Refugees, 1 have attained the status 

of customary international law. 
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I. Convention relating to the Status of Refugees, July 26, 1951, 189 U.N.T.S. 137 
[hereinafter Refugee Convention J. Article 3 3 on the prohibition of expulsion 
or return ("r~fou/emmt") of the 1951 Convention provides: 

No Contracting State shall expel or return ( "r~fimlcr") a refugee in any 
manner whatsoever to the frontiers of territories where his lite or 
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Since the soth anniversary of the I951 Convention, numerous debates 

concerning the content and relevance of the Convention have emerged.2 

The pervasive existence of refugee movement and the inherent tension 

between human rights protection, on the one hand, and State sovereignty 

and control over State borders, on the other, have shown that discussions 

concerning the I 9 5 I Convention are as relevant today as they have been 50 

years ago.J This is most apparent in third world countries, because refugees 
are usually found in the poorest parts of the world and move from one third 

world country to another.' 

The question of finding a middle ground satisfYing to States that provide 

asylum to refugees and a remedy that takes into consideration the plight of 

one seeking refuge is brought to the fore by the principle of 11011-refoulemmt. 
Described briefly, "[t]he principle of lltlll-r~foulement prescribes ... that no 
refugee should be returned to any country where he or she is likely to face 
persecution or torture."l This principle is considered the cornerstone of 

refugee protection and the heart of international refugee lawf' 

freedom would be threatened on account of his race, religion, 
nationality, membership of a particular social group or political 
opinion. 

The benefit of the present provision may not, however, be claimed by 
a refugee whom there are reasonable grounds for regarding as a danger 
to the security of the country in which he is, or who, having been 
convicted by a final judgment of a particularly serious crime, 
constitutes a danger to the community of that country. 

2. See, LlZ CURRAN & SUSAN KNEEBONE, Overview to THE REFUGEES 
CONVENTION 50 YEARS ON: GLOJlALISATION AND !NTERNATIONAL Lf,W 3 
(Susan Kneebone ed. 2003). 

J. Id. at 3, 9· 

4· See, GIL LOESCHER, BEYOND CHARITY: INTERNATIONAL COOPERATION 
AND THE GLOBAL REFUGEE CRISIS 8 (1993). See also, UNITED NATIONS HIGH 
COMMISSIONER FOR REFUGEES [UNHCRJ, 2005 Global Refugee Tre111ds, 
,wailable at http;/ /www .unhcr .org/ cgi-bin/ texis/ vtx/ statistics/ opendoc.pdf?tbl 
=STATISTICS&id=4486ceb12 (last accessed Feb: 11, 2007) (the vast majority 
of refuge<Cs assisted by the UNHCR are located in developing countries, i.e., 
countries covered by the UNHCR Bureau for Central Asia, Somh-West Asia, 
North Africa, and Middle East (47'!1•) and for Africa (4I'Y<,).). 

5· GUYS. GOODWIN-GILL, THE REFUGEE IN IN'!ERNATIONAL LAW 117 (1996). 

6. See, GUNNEL STENBERG, NON-EXPULSION AND NON·REFOULEMENT: THE 
PROHIBITION AGAINST REMOVAL OF REFUGEES WITH SPECIAL REFERENCE 
TO ARTICLES 32 AND 33 OF THE 1951 CONVENTION !<..ELATING TO THE 
STATUS OF REFUGEES 171 (191!9). Sec tllso, Reinhard Marx, Norr-Rqfimlcmcnt, 
Access w ProrcdiJrcs, and Respousibility .fc'r Detern1iuiuR R~/ugre Claims, 7 !NT'L J 
REFUGEE L. 383, 383-406 (l<J95) ("[Noo-r~fi>olcmem] is the cornerstone of the 
regime of international protection of refugees."). 










































