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God “who hath made of one, all mankind, to dwell upon
the face of the earth . . . that they may seek Him . . .
although He be not far from every one of us. For in Him
we live and move and have our being;’? and when he
wrote to the Romans that “the Gentiles, who have not
the law, do by nature the things that are of the law . . .
(showing) the work of the law written in their hearts,
their conscience bearing witness to them . . . in the day
when God shall judge the secrets of men by Jesus Christ
., % St. Paul was speaking in a manner in which no
Stoic philosopher, not Seneca, nor Marcus Aurelius, could
have spoken, if he was to remain consistent with the Stoic
idea of an impersonal World-Logos, the Primal Fire, out
of which all things were born, and into which all things
will again return, by the inexorable will of Destiny. Re-
tween Seneca’s “ducant volentem fata, nolentem trahunt,”
and St. Augustine’s “qui fecit te sine te non justificabit
te sine te,” lies the whole theology of the Christian revela-
tion. This, too, is the measure of the intrinsic difference
between Ulpian’s definition of the natural law as “that
which nature has taught all animals,” and St. Augustine’s
concept of it as man’s participation through reason in the
~ratio et voluntas Det ordinem naturalem conservari jubens
et perturbari vetans.”*
For the most part, it is true, the Fathers availed them-
selves of the terms and expressions used by the Stoic philo-
sophers and Roman lawyers of their day. They did not
i new words for new ideas, but by their insertion into
the inner logic of Christian thought, old words developed
New meanings, just as the Roman institutions of slavery
and property acquired a new ethos when the Christian
Spirit of charity moved into them. No man who believed
In a personal God, the Creator of all things, could long
Continue to look on the law of nature, as the irrational,
nexorable unfolding of destiny; rather he would begin to
100k upon it as the wisdom and providence of God in action.
ikewise, no Christian could believe in man’s redemption
Y the Incarnate Son of God, and continue to look upon
18 slave as a chattel and nothing more; rather he would
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NO philosophical concept, perhaps, has been subjected
to more varying and even contradictory interpreta-
tions, than the concept of natural law. Confining his
attention exclusively to American legal thought, Professor
Benjamin F. Wright analyzes eight conflicting interpreta-
tions of it, and in despair he concludes that “natural la’\:vi
in its essence, is the attempt to solve the insolvable.”
Tracing the long history of the concept of natural. law
from its dim inceptions with the Greeks down to our times,
we find many other conflicting interpretations, usepl either
to justify the existing social order or to subvert it for a
new one. - .
~ Against Plato’s ‘form of justice’ which cpncelyed so-
ciety as composed of three social ‘castes’ united into an -
organic ideal polis, and against the Aristotelian ‘entelechy”
of man as fully realizable within the enclosure of an omnl-
competent Greek politeia, the Stoic philosophers pro-
pounded the concept of a ciitas maxima, of a co_smopolzs ,
to which all men, Greeks, Romans and Barbarians, be-
longed with equal right as fellow-citizens, entitled to thff
same dignity and freedom in virtue of the “‘natural law
emanating from the World-Logos. While this noble dream
was never realized in the ancient world, it survived in the
Christian mind, purified of all fatalism, and transformed
in the writings of the Fathers into a providential concept
of the natural law, which only Christianity could bring |
forth. :
When St. Paul spoke to the Greeks of the Unknown
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unconsciously begin to consider him as his equal and bro
ther in Christ. It is true, his outward treatment of the
slave did not change radically overnight, and that the .
institution of slavery continued to exist for centuries to
come; but the Christian’s inward attitude towards the
slave was no longer the same. Unable to deny the univer-
sality of slavery and hence its seeming ‘naturalness,” the
Christians, unlike his Stoic neigltbor, did not retreat into
; an ideal world of his own creation, refusing at all cost to
' believe that there was anything wrong with ‘nature.” In-
stead, the Christian tried to explain slavery as a conse-
quence of original sin, and hence, as something ‘natural’
to man only in the hypothesis, and in itself an ‘evil’ which
had to be mitigated, if not wholly abolished. The way
in which the Church strove to abolish the institution of
slavery gradually is well described by the eminent English
legal historian, Sir William Holdsworth:

His divine providence, imposed as physical laws on
irrational creation, but proposed to man through reason
moral laws of his being.

Freed from the iron laws of Fate, man now stood
a personal relation to God, as a creature to his Creator
a son to his Father, answerable to no man, except in
so far as he was first answerable to God. Human equality
as put on a firm foundation. Man, in Seneca’s happy
phrase, became a sacred thing to man, “Homo sacra res
homini;”” but no longer for the purely Stoic reason that all
en belong to the same human species, but for the Chris-
tian reason that every man belongs to God, that is to say,
because every man is made to the image and likeness of
od. As St. Augustine put it: “This is prescribed by the
der of nature . . . it is thus God created man . . . He
d not .invtend that His rational creature, who was made
His image, should have dominion over anything but
e irrational creation—not man over man, but man over
asts . . . (for) by nature, as God first created us, no
e is the slave either of man or sin.” % From this fact
~human equality, deriving not from .nature as created
God, and destined for God Himself, St. Augustine drew
¢ fundamental principle that no man, however great
powerful or wise, has, of himself, the right to rule over
her men. Whoever rules, therefore, rules in virtue of
power given to him by God, to be exercised only for
¢ purpose intended by God, which is ‘u¢ omnia fiant
dinatissima,” " that there be order, justice and peace.
0 man therefore may be subjected to another man’s arbi- :
ary rule. This principle of ‘immunity from the arbitrary,’
hich can be derived validly only from the Christian con-
Pt of the natural law, is, to my mind, the revolutionary
Mmmon denominator, underlying all the various notions
hatural law appealed to by mankind in its everlasting
uggle'for freedom. For it is incontrovertible that man
$ an innate sense of justice,® an innate conviction that

But in a Christian state it was impossible to regard the

" slave as a chattel and nothing more. The Church secured to
the slave certain holidays, and if the master compelled the
slave to work on these days, he became free . . . It was prob-
ably due also to the Church that the slave was enabled to
acquire property with which he could purchase his liberty,
or save his skin if convicted of wrong-doing. The Church
also by example and by precept encouraged manumissions,
and we thus get a class of freedmen ... The Church en-
couraged manumissions by will, and the charters show that
slaves were bought and manumitted at the door of the Church.
Sometimes in these cases the only record of transaction would
be a memorandum in the book of the Gospels.®

It is clear then that the Christian concept of natural
law and natural equality cannot be reduced to the ol
Stoic concept. The early Fathers of the Church used
the old Stoic terms, but they put a new meaning into them.
They purged those old terms of the monistic fatalism, in-
herent in them in the Stoic system. The impersonal World-
Logos, immanent in the evolving cosmos, became, for the
Christian, the personal, transcendent Creator, who made
all things ex nihile, and who governs them, not by the
inexorable necessity of Fate, but by the wise dispositions

gbe civ. Dei, XIX, 15.

8?6 ltbero arbitrio, I, 4, 15. . :

e i?lmond N. Cahn, professor of law at New York University, in a book

fion w.tr}rlxany ways is an effort to discover the natural law principles of

i Wi lout using these terms, prefers to call this conviction as the “sense
Jjustice,” rather than the “sense of justice.” For, says he, “. . . justice”
cen so beclouded by natural-law writings that it almost ir’levita‘l;ly brings

5Sir William Holdsworth, History of English Law, Vol. 11, p. 40.
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there are certain things no one has a right to take away
from him; that might does not make right, and that both
the strong and the weak are equally subject to a law tha
comes from above, a ‘higher law’ that must prevail ove
man-made law. '

Does this conviction of mankind rest on a mere illu
sion? Does it have any objectivity other than what Justic
Holmes calls ‘the demand in all*men for the superlative?
If it be not a mere illusion, what is its reality? What i
the nature of this ‘higher law,” or, as we prefer to call it
this natural law? And how do we get to know it? Thes
are the questions we shall attempt to answer in terms o
St. Thomas® concept of the natural law, as we find tha
concept delineated in his works, especially in his treatis
on law in the Summa Theologica.

- St. Thomas does not give us in any one place th
full concept of the natural law, so as to make us see i
_one definition: (1) its formal nature as law (what it is)
(2) its material object (in what human acts it is found
(3) its final cause (what it is for), (4) its efficient caus
(by what authority it is binding). It is not difficult, how
ever, to construct a full definition of the natural law b
~ putting together the various partial aspects of it that h
gives us. In one place he calls the natural law “a rule
and measure of acts, whereby man is induced to act
is restrained from acting;” 9 in another place he tells us,
that man “has a share of the eternal reason, whereby (he)
has a natural inclination to (his) proper act and end; a
this participation of the eternal law in the rational creatu
is called the natural law;” ' in another place he say;

reason as being good, and consequently as object of
ursuit, and their contraries as evil, and objects of avoid-
ance. Therefore, the order of the precepts of the natural
aw is according to the order of natural inclinations.”'?

- Hence, according to St. Thomas, what is the natural
Jaw? It is a dictate or command framed by reason, as
2 measure and rule. Of what? Of human acts to which
man is spontaneously impelled by his inborn inclinations.
or what purpose? So that in these acts he may do good
d avoid evil, and thus attain his end. But why ought
an to follow this dictate? Ultimately, because this dic-
tate is a participation of God’s eternal law. Hence we
ay cefine natural law as: ‘““a dictate of reason command-
g what man ought to do or ought not to do, derived
"a necessary manner from the order of ends discoverable
the inborn inclinations of human nature”.

The theory of the natural law involves three problems:

~

(1) the ontological, that is to say, the existence of
objective order of ends in human nature;
- (2) the noetical, that is, the faculty of human reason
‘know human nature and the order of its essential ends;
(3) the deontological, that is to say, the problem as
- whether reason sees in the order of ends ingrained in
uman na't'ure an order of reason willed by God, and hence,
posing itself on man, not only as a duty (i.e., something
ue in reason) that should be done, but also as a moral
itgation that ought to be done. We shall not deal with
e deontological problem in this article. '

“  the natural law is not a habit . . . (it) is some: With regard to the ontological problem, St. Thomas’
thing appointed by reason (a ratione constitutum), just Octrine is a duelistic realism, involving as it does the re-
as a proposition is a work of reason.” 11 As to the manner Procal action of reason and inclination; and his noetical
it is appointed, he tells us: “. . . all those things to which Pproach to the problem is an a posterior:i method, for

hended Starts with the observation and evaluation of the facts
fundamental human experience, from: which it then
duces the natural law principles of human conduct, which
ason, tempered by experience, is to apply to the concrete
tuations and contingencies of human life.

he Noetical Problem : i '
St. Thomas starts with an analysis of all the observable

127bid., q. 94, a. 2.

man has a natural inclination are naturally appre

to mind some ideal relation or static condition or set of perceptual standards
while we are concerned, on the contrary, with what is active, vital, an¢
experiential in the reactions of human beings . . . (in the context of the
approach adopted) “Justice” . . . means the active process of remedying 0% .
preventing what would arouse the sense of injustice.” The Sense of Injustict
New York, New York University Press, 1949, p. 13.

9 Summa theol., I-I1I, q. 90, a. 1.

10 Jbid., q. 91, a. 2.

11 Ibid., q. 94, a. 1.
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«ts of human experience. What are these facts?  Firstl
e observes that there is in all men an abiding, inescapab
desire for happiness: an instinctive tendency to seek
their every action a good to be possessed, a need to-
satisfied, a goal to be achieved.”

Secondly, this dynamism is in all men instinctive
oriented towards certain predgtermined goods or ends,
There is in man, says St. Thomas, “first of all an inclinas
tion to good in accordance with the nature which he has
in common with all substances: inasmuch as every substance
seeks the preservation of its own being, according to its
nature.” ¥ This instinct of self-preservation is natural tg
man. He will instinctively fight for his life, and for t
life of his wife and children, who are, so to speak, t
prolongation of himself: This instinct, too, is at the ro
of man’s struggle for a job, and of his quest for econom
security. “Secondly, there is in man an inclination tg
things that pertain to him more especially, according to
that nature which he has in common with other animals.” '
Man, in other words, is endowed with a ‘natural sex 1
stinct. He seeks to found a family, and thus, to perpetuat
the human race and himself in his children. “Third
there is in man, an inclination to good, according to the
nature of his reason, which is proper to him: thus m:
has a natural inclination to know the truth about God 2
to live in society.” ' This inclination is specifically hum
Man as a rational being has a natural desire to know truth
to inquire into the nature of things, their causes, thel!
ends; hence, to know the ultimate cause of all thin
God. And because he is a ‘knowing’ rational being,”B
also has a natural desire to live in the society of his fello
human beings, to share with them what he knows, and t0§
partake of their knowledge in turn, and thus in this mutud
sharing achieve the fulfillment of his personality.

Thirdly, along with these predetermined goals, whic
provide the initial ontological direction to human life, ther@
are two other facts of experience which we must take in
account: the ‘voice’ of conscience and our consciousné

freedom. There is in us something which commands
categorically to do good and to avoid evil. And yet
though we know we ought to do our duty, we know, too,
at we can disregard it, if we wish. A theory, then, that
will explain the phenomenon of the natural law in man
ust come to grips with these antinomies that lie at the
root of man’s being: of unity in multiplicity, of freedom
under predetermined ends, of permanence in the midst of
hange. Such a theory, in other words, must be built on
1e very dualism of man.
he Ontological Problem

How does St. Thomas explain the genesis and the
ature of the moral imperative: “do good and avoid evil,”
hich is undeniably found in the conscience of any normal
erson? As his point de depart, St. Thomas takes his
eory of knowledge and.by analogy applies it to the pro-
em of human action.

Now as being is the first thing that falls under the appre-
hension simply, so good is the first- thing that falls under the
apprehension of the practical reason, which is directed to action:
since every agent acts for an end under the aspect of good.!’

. We get our first idea of good in the same way we
et our first idea of being: by directly and immediately
pprehending it from reality. A material object is thrust
1to the field of our consciousness, our attention is focused
N it, and our intellect, set in motion by the sensible image, .
duces the idea (species intelligibilis) of the object, by
ich it knows the object, because it is assimilated to that
ect, that is to say, the intellect without ceasing to be
S own immaterial self ‘becomes’ that object, “it becomes
Nother, insofar as it is another, aliud in quantum aliud.”®
‘0w the first thing the intellect knows is being. Being
_the immediate natural object of the intellect, just as
olor is the immediate natural object of sight.

The process by which man arrives at the supreme

17 1biq.

:;S‘J‘a‘cques Maritain, “On human knowledge,” 24 Thought 236 (June,

o Thus from the outset Thomas Aquinas makes knowledge absolutely

# soent‘qpon w&;at is. To lf.r}ow, in fact, is essentially to know something,

2, mething which, as specifier of my act of knowing, is not produced
y knowledge, but on the contrary measures and governs it, and thus

SSesses its own being, independent of my knowledge . . . p. 236.

13 Ibid., q. 1, a. 4-a. 8.
14 1bid., 94, 2. : E

15 Ibid. . ' . -
16 Ibid.
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mong the existential ends of man. They impose them-
lves on him as goods to be desired, realities to be achieved.

n the light of his speculative reason, he sees them as ends
wards which his whole nature is ordained. He must,
therefore, set the practical intellect in motion, and decide

n the necessary means to achieve those ends. To spell

ut the necessary means in terms of principles (e.g. “do
good and avoid evil,” “thou shalt not kill,” etc.) is to
xpress the natural law. Hence, we may fully define
atural law as understood in St. Thomas’ philosophy, as:
The dictate of reason commanding those things which
an ought to do or ought not to do, derived in a neces-i/
ary manner from the order of ends which reason discovers

n the inborn inclinations of man.” Under this definition,

e can readily see why the moral law which governs our
uman actions is rightly called natural law. For as Fr.
arrell aptly puts it:

principle of action, “Do good and avoid evil” is similar to
this. As we said above, man is impelled into action by
the inborn exigencies of his nature. It is from these inborn
exigencies, which he must somehow realize if he is to b
happy, that man derives his idea of good. For, as Aris
totle says, “good is that which everyone desires.” **  Goo
always connotes a desired end. “The good,” says St
Thomas, “is being (ens) as perfective of another as a
end.” .
Now just as from the apprehension of being as being
our speculative intellect immediately formulated the pr
ciple of contradiction, so too from the apprehension o
being as good, as something desired, that is to say, fro
the immediate experience of our being as ontologicall
; tending toward certain definite ends: our practical inte
. lect formulates immediately and in a fashion all but innat
o the first principle in the practical order: “do good an
avoid evil.” Which is to say, follow the inclinations of
your nature, for there lies your good; act according to
your being; act so as to become fully that which you ar¢
meant to be, in a word, be your own true self.

Like all other animals, man has natural inclinations;
~ unlike all others he has the faculty of reason which recognizes
these natural inclinations naturally; and the result of these
" two is a natural dictate or command of reason . . . Separately
the inclinations of man or the light of reason do not answer
to the description of law; separately the dictate of reason does
not answer to the qualifications of the natural, for it is not
born with us. With the three elements taken together, all
difficulties of the Natural Law vanish. This dictate is natural,
necessary as flowing immediately and inevitably from the two
preceding elements, dependent upon them.?

Hence this is the first precept of law, that good is to be
done and promoted, and evil is to be avoided. All other pre-
cepts of the natural law are based upon this: so that whatever -
the practical reason naturally apprehends as man’s good belongs
to the precepts of the natural law under the forms of things
to be done or avoided.?! :

Formally, then, the natural law is neither the ensemble
of our natural inclinations, nor the faculty of reason itself,
nor the habit of reason called synderesis® According to

What are these things to be done or avoided? Ob
viously, they are those things or actions which help/0
/ hinder us in the attainment of those ends which, as W

said above, are designed in the spontaneous inclination
and exigencies of our nature. These ends we call existen
tial, for they are not mere intentional ends, made by th
free choice of man, but are ends engrained in the ver
fabric of his nature, ends to which he is instinctively drawn |
even before he is rationally conscious of them by the ver
fact that he exists at all.

Self-preservation, family, society, state—these ar

22 Walter Farrell, 4 companion to the summa, Vol. II, New York, Sheed
eand Ward, 1945, pp. 379-380. - ) -
23« | properly and essentially . . . the natural law is not a habit.
For it has been stated above (I-II, q. 90, a. 1 ad 2) that the natural law
5 something appointed by reason, just as a proposition is a work of reason.
Now that which a man does is not the same as that whereby he does it,
for he makes a becoming speech by the habit of grammar . . . (Whoever)
. since the precepts of the natural law are sometimes considered by reason
4ctually, while sometimes they are in the reason only habitually, in this way
the natural law may be called a habit. So, too, in speculative matters, the
Indemonstrable principles are not the habit itself whereby we hold these
Drinciples; they are rather the principles of which we possess the habit . . .
Ynderesis is said to be the law of our intellect because it is a habit con-
ining the precepts of the natural law, which are the first principles of
human actions.” Summa theol., I-1I, q. 94, a. 1; Cf. q. 90, a. 1, ad 2.

19 Aristotle, Nicomachean Ethics, 1, 1, 1094a 1.
20 De veritate, 21, 1.
21 Summa theol., I-11, q. 94, a. 2.




his goal unerringly, but also, unknowingly. He would
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St. Thomas, “the natural law is something appointed (con
titutum) by reason, just as a proposition is a work of
reason.” It is a dictate or a practical proposition formu-
lated by reason in the light of the essential reality of human
nature, which reveals itself in the -ensemble of our natural
inclinations. Neither through reason alone, nor through
his natural inclinations alone, does man partake of the
eternal law. The participation ‘in the eternal law, in;
which the natural law consists, is a product of both reason
and inclination: of inclination materially, of reason for-
mally. If man were like the animals, devoid of reason
and free will, he would participate of the eternal law only
in a material way, through his natural inclinations. He
would be directed toward his goal by 4 principle of reason
working in him but without him. He would be, as it were,
“flying blind,” with his natural inclinations delicately set
by God as an automatic pilot, which would carry him to

never partake in the formal knowledge of the eternal law.
‘Man, however, is endowed with reason and free will
He is not flying blind. He is, in all his deliberate actions
his own pilot. And he has in the ensemble of his natura
inclinations a chart, so to speak, which tells him wher
his destination lies. He can read in this chart an objective
order of existential ends, and when he formulates the neces
sary means to those ends, he formulates the natural law
Thus because man is naturally inclined to live in society
reason concludes that whatsoever is an indispensable mean
to social existence—to order, justice, peace and progress
is commanded by the natural law. My natural inclina
tion to live in society is not in itself the natural law—1
is merely an instinct; neither is my reason—which is con
scious of this natural inclination—the natural law; bu
my reason, which perceives this natural inclination, per
ceives also the necessary means to society, and hence 1
commands: thou shalt not lie, thou shalt not steal, tho
shalt not kill, and so forth. These practical dictates ©
reason which follow in necessary manner from the existen-
tial ends of man are the natural law. , )
We say “in necessary manner,” for two reasons: firs
because the precepts of -the natural law are like conclu
sions flowing from self-evident principles, hence, derive
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essarily. They are not derived merely by way of a
ermination of the particular manner in which a general
rinciple is to be applied to a concrete case. As St.
“homas says:

The first way is like to that by which, in sciences, demon-
strated conclusions are drawn from the principles: while the
second mode is likened to that whereby, in the arts, general
forms are particularized as to details: thus the craftsman needs
to determine the general form of a house to some particular
shape. Some things are therefore derived from the general
principles of the natural law, by way of conclusions; e.g., that
one must not kill may be derived as a conclusion from the
principle that one should do harm to no man: while some are
derived therefrom by way of determination; e.g., the law of
nature has it that the evil-deer would be punished; but that

- he be punished in this or that way, is a determination of the

law of nature.2*

In other words, human nature, since it demands so-

ty, demands also the right of society to coerce by force,
necessary, those who would destroy peace and order.
nce that society should have the right to punish crim-
Is is a natural law—it is a dictate of reason flowing
cessarily from men’s existential end. However, that
iety should punish criminals by fine, life imprisonment
by electrocution—this is not a natural law, but only a
man determination of the natural law. For it is obvious
at while society could not survive without the right to
erce and punish, it need not collapse for lack of an
ctric chair.

Secondly, the precepts of the natural law are said to

derived in necessary manner, because, as Maritain
ts it: :

When (St. Thomas) says that human reason discovers
the regulations of natural law through the guidance of the
inclinations of human nature, he means that the very mode
or manner in which human reason knows natural law is not
rational knowledge, but knowledge through inclination. That
kind of knowledge is not clear knowledge through concepts
and conceptual judgments; it is obscure, unsystematic, vital
knowledge by connaturally or congeniality, in which the intel-
lect, in order to bear judgment, consults and listens to the

24 Ibid., q. 95, a. 2.
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inner melody that the vibrating strings of abiding tendencies

. (13
make present in the subject.?s ith St. Thomas that “the precepts of the natural law

re many in themselves, but they are based on one common
undation.” 2 But reflection always lags behind life.
s Kierkegaard put it: “We live looking forward, and we
hink looking back.”

And inevitably our thought will reflect our life. We
arn our first notions of morality, as of anything else,
rom our early associations: from our parents, brothers,
teachers, etc. We do not begin life in an ethical va-
cuum. We cannot escape environment or history. To
large extent, then, we must admit that our conscience
shaped, for better or for worse, by the ethical climate
f our social milieu. Take, for instance, our notion of
rong. These could be the steps by which we come to
he fulness of that ethical notion. QOur mother forbids
_certain thing. We get punished for doing it. We find
herefore that the thing is offensive to those whom we
ove, and that it is bad or harmful to us. We are told
ime and again that it is shameful, unfair, unkind, selfish,
ateful to God. All this we come to understand with our
ntellect, but only after the sensory experience of what is
een and felt and heard. :

The fact that intellectual knowledge begins with the
enses, and, hence, is conditioned by our early associations
ind environment, has fooled people into thinking that all
ruths are but the product of conditioning factors; that
herefore there are no a priori absolute principles of human
nduct; that what we call necessary or self-evident truths
the theoretical and practical order are not really so in
emselves; they only seem to us becguse (to use Huxley’s
ords, who in this is but echoing [{ill and Hume), they
are “propositions the negation of which implies the dis-
olution of some association, memory, or expectation, which
s in fact indissoluble.” #

~ With his characteristic incisiveness, Holmes expresses
this same brand of associationist epistemology, when he

We live the natural law in concrete experience, long be-
fore we express it in abstract concepts. The natural law
is, so to speak, lodged in our ‘subconscious,” that is to
say, in the spontaneous inclinations of our human nature,
before it is consciously embodiedsin our actions by the free
choice of reason. Under the prodding of these inclina-
tions, reason awakes to life, and becomes conscious of its
sovereign role of directing them towards their appropriate
ends. Reason and inclination stand in mutual need o
one another: without the inclinations, reason would no
know the real existential ends of man; the inclination
without reason could not find the means to reach thes
ends.?® The all but innate dictate of reason commandin
the choice of a necessary means to a necessary (existential
end is natural law. .
But this dictate, e.g., one must not kill, is more than
just a logical conclusion from the evident principle that.
one should do harm to no man (which in turn is more
than just a logical conclusion from the self-evident prin-
ciple, do good and avoid evil). It is a living response,
to the spontaneous inclination which urges man to seek:
the society and friendship of his fellowman. Before this
inclination found conscious expression in abstract codes:
of ethics, it was a lived (vecue) experience in the indi-
vidual and collective conduct of the people. It is tru¢
that one principle follows logically from the other. But
it was not the cold abstract logic of reflection that (;?g
inally inserted those principles in the texture of human
life; it was the inner living logic of human inclinations-
“The heart has reasons,” we might say with Pascal, “that
reason knows not of.” A mother loves her child without
being previously conscious of a duty to love him; a mal
seeks human society before he realizes his inevitable de-
pendence on society. Only afterwards, as the fruit ©
reflection, are we able to look back, from the outside a5
it were, at the structure of life’s inner logic, and to realizé

Press

— - — — If ... the truth may be defined as the system of my
25 Maritain, Man and the State, Chicago, University of Chicago

1951, p. 91. .
% “The end is fixed for man by nature. But the means are not dete :
mined for us by nature; they are sought by reason.” Ethic., VI, 2, 1131 Lon

27 Summa theol., I-11, q. 94, a. 2 ad 2.
28 Quoted by Rickaby in The First Principles of Knowledge, London,
gmans, Green and Co., 1901, p. 74.
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(intellectual) limitations, what gives it objectivity is .the f
that I find my fellow man to a greater or less extent (nev
wholly) subject to the same Can’t Helps. . .. %rope i
friendship, and truth have a common root in time. One can
not be wrenched from the rocky crevices into which one ha.s
grown for many years without feeling that one is attacked i
one’s life. 'What we most love and revere generally is dete~r7;
mined by early associations. I love granite rocks and barberry
bushes, no doubt because with them were my earliest joys that
reach back to the past eternity of my life. But while on
experience thus makes certain preferences dogmatic for onese
recognition of how they came to be so leaves one able to s
‘that others, poor souls, may be equally fic?gmazxgrc -about ‘som
thing else. And this again means skepticism.

But are all principles in the theoretical and practical ord
merely our subjective Can’t Helps, the contingent a
therefore changeable product of our individual environ-
ment and association? Is the final test of truth .merAel-
what Holmes calls “a reférence to either a Pres?{lt or an
_imagined future majority in favor of our view?” Am II
sure, for instance, that “the sum of the angles (‘)‘f a triangle
is equal to two right angles” merely because “if I am ;2
a minority of one, they send for a doctor or lock me up:™
Are there not propositions and principles whose truth does
not depend upon a majority opinion, nor upon subjectivé
preference, nor upon a contingent fact, but upon a neces
sary relation of identity between subject and predicate, ©
of dependence between cause and effect, or of propo :
tionality between means and ends? For instance, once
we understand the meaning of the terms ‘whole apd par .
does not the truth of the proposition “every whole is greatc]
than ‘its part,” become self-evident and necessarily tru
So that, although we may have had.to learn from 0‘1é
parents the meaning of ‘whole’ and ‘part,” yet once z
have understood the terms, we necessarily assent to th
truth of the proposition, and we would not believe tH
contrary for being told so by our parents. In other wor ;
there is something in our mind that goes along and beaé‘
out the teaching of our parents, something that s2’
within us: “to be sure, a whole must be greater than.

. €
29 “The Natual Law,” The Mind and Faith of Justice Holmes (Lern®
Ed.), p. 395.

- puts it: “Intellectum in actu est intellectus in actu.”
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part,” or “a part can’t be greater than its whole.” 3
Hence we accept the truth of that proposition, not on
the authority of our parents nor on the word of the ma-
jority, but because we know it to be so, we see it as self-
evident, we can’t help seeing it so.

But this can’t help is not like Holmes’ can’t helps,
which are but the expression of irrational preferences or
the contingent result of early associations. This can’t help.
we speak of is the necessary result of objective evidence,
that is, of the very reality of things as intuited and neces-
sarily understood by the mind. It is not the mind in its
individual self, nor the mind as immersed in its peculiar
environment or associations, that makes our can’t helps
intelligible. It is the mind in its moment of identity with
the intelligible essences of things. The mind can’t help
thinking so, because at the moment of identity it can’t
help being so. A thing is what it is, and for the mind
to know a thing is to ‘become’ that thing. As St. Thomas
For
unless we point from the beginning that the mind can

know, and in knowing knows, not thoughts, but things,
~we shall never break out of our unreal solipsism into the
- world

of realities. Our mind will remain imprisoned
within the walls of its subjective can’t helps. We may
have certitudes (subjective preferences), as Holmes says,
but never certainties (objective truths). Instead there-
ore of certainty being the measure of certitude, certitude
ecomes the measure of certainty. In other words, the

- will, not reason, becomes the measure of truth. Holmes
writes to Sir Pollock:

T don’t understand your seeming inclination to controvert
my can’t helps. 1 see nothing behind the force of reason ex-
cept that ich kann nicht anders—and 1 don’t know whether
the cosmos can or not. I do not see what more there is in
your law of contradiction, except to assert that the universe
can’t make nonsense sense. Even to that I should simply say
I don’t know. I can’t imagine it— but I hardly think that a
measure of the possible. If there is anything that has been
supposed to be compulsory upon us short of not affirming
nonsense, I should think it was that every phenomenon must
have a cause. Yet I find scientific men suggesting nowadays

90130 Cff.HRickaby, Moral Philosophy, London, Longmans, Green and Co.,
> P 2.
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(e.g. Eddington) that there are phenomena of which no causes
can be discovered and seemingly believing that they are out-
side the category of cause and effect. I am far from believing
with them, but I am entirely ready to believe it on proof.
Chauncey Wright, a nearly forgotten philosopher of real merit,
taught me when young that I must not say necessary about
the universe, that we don’t know whether anythmg is necessary
or not. So I describe myself as a bettabilitarian. B believe
that we can bet on the behaviour ©f the universe in 1ts contact
with us. We bet we can know that it will be. That leaves
a loophole for free will—in the miraculous .sense———-the creation
of a new atom of force, although I don’t in the least believe
in it. 1 guess (strict sense) that you think man a more im-
portant manifestation than I do. I suppose that such dif-
ferences depend a good deal in the ultimate make-up of dif-
ferent men and hardly can be argued about. Of course from
the human point of view, he is important; he hardly would
live if he didn’t think so.
dare pronounce any fact unimportant that the Cosmos has
produced. I only mean that when one thinks .coldly‘I‘ see 1o
reason for attributing to man a significance different in kmg

" from that which belongs to a baboon or to a grain of sand.

We give this quotation in full to show how -one’§ philo-
sophy (consciously or unconsciogsly)' shapes one’s juris-
prudence, if one is a logical thinker, as ]usuce“Holmt?S
undoubtedly was to the very end. As he was a bet‘t‘abl-
litarian” in philosophy, he was no less so in law. “For
legal purposes,” he says,

of the force of gravitation accounting
bodies in space.”

“As to can’t help,” says Pollock,

nicht anders into Man kann nicht anders.

is fundamental.
that the universe (or the only cosmos that can ¢

31 Holmes-Pollock letters, Vol. II, p. 251.
32 The Mind and Faith of Justice Holmes, p. 397.

Also I hasten to admit that I don’t

“a right is only the hypothesis
of a prophecy—the imagination of a substance supporting .
the fact that the public force will be brought to bear upofg
those who do things said to contravene it—just as we tal

for the conduct O’f‘
It is interesting to note Sir I_’ollqcks
reaction to Holmes’ system of can’t helps, because 1t bring$
us back to a point where jurisprudence joins epistemology:
“T would amend Ich kan®
A can’t help;
not common to you and me, would not be of much us¢
to us social animals: so the possibility of that community
Which for me is another way of saying
oncer?
‘_"/
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us) is reasonable.” *

this rejoinder:

To which Holmes answered with

The philosophical remarks I shall not deal with beyond
saying that the ‘I can’t help’ is the ultimate. If we are sen-
sible men and not crazy on -isis of any sort, we recognize that
if we are in a minority of one, we are likely to get locked up
and then find a test or qualifications by reference to some
kind of majority vote actual or imagined. Of course, the fact
that mankind or that part of it that we take into account are
subject to most of the same can’t helps as ourselves makes so-
ciety possible, but what interests me is that we start with an
arbitrary limit which I know no reason for believing is a limit
to the cosmos of which I am only a small part. Most, if
not all of our ultimates seem to me to bear the mark of the
finite. Of course, you may say de non apparentibus et de
non existentibus eadem est ratio. 1 do not find that a warrant
for believing that this Cosmos can go no farther than I can,
little as I can imagine how.3*

It is clear from these excerpts how impossible it is
to account rationally for the existence of any laws that
will hold human society together, without admitting an
objective order of ends engrained in human nature, from
which the mind can’t help but derive, in a fashion all but
nnate, the first principles of practical reason. Only if
our can’t helps (innate inclinations) are rooted in our es-
ential being, and only if our essential being is knowable
and known to us such as it actually is, can we establish
an ethical order of universal validity. Short of that, we
would only arrive at a Holmosian system of subjective
can’t helps, which for some strange luck or reason happens
to be more or less of an identical pattern in all men (thus
Mmaking society possible); but which could just as easily
Come in conflict, in which case, since “deep-seated pref-
frences cannot be argued about . when differences
are sufficiently far-reaching, we try to kill the other man
rather than let him have his way.” *® Force then becomes
the witima ratio in all human affairs.

_All of this is ruthless logic, from the moment one
enies the native power of the mind to know being (the
Ssences of things), and not thought (subjective impres-
33 Holmes-Pollock letters, Vol. II, p. 255.

34 1bid., p. 255.
35The Mind and Faith of Justice Holmes, p. 396.
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sions) merely. But if, as we hold, our mind is made to
know being, since being is one (unum), our can’t helps
in the theoretical order (the principles of contradiction,
causality, etc.) are identical, because they are intuitively
derived from the same object of contemplation. We see
the same thing, because we are looking at one and the
same thing. Likewise, our can’t helps in the practical
order (the first principles of humat action: “do good and
avoid evil,” “one should do harm to no man,” etc.), are
identical and of universal validity, because they are no
less intuitively derived from one and the same object of
desire, the good (bonum) to which our essential nature
is ordained, and which like the truth (verum) is one with
being (ens); truth being but ens ut cognitum, and the
good being but ens ut appetibile or perfectivum alterius
per modum finis.®*® Truth and goodness therefore are
but different aspects of the same reality. In a transcen-
dental fashion, to know the truth is to desire the good.

In the light of this, it is not difficult to see the reason
why the ultimate principles of truth, as well as the ulti-
mate principles of goodness, are universally valid and.
binding on all men. The ultimate being or essence of
human nature is the same in all men, and being is the
measure of truth as well as the measure of goodness. That
is good for man, which conforms to his ultimate being;.
to his essential nature, and to act against it is evil.

Summing up, therefore, what we have said so fary
the content of the natural law is the sum total of self-
evident moral principles which our reason derives from
the essential reality of human nature, as this nature is
known to us in the common structure of our abiding nat-
ural inclinations and exigencies® Or we may say with

aritain that the content of the natural law are “the
hts and duties which follow from the first principle:
o good and avoid evil,” in a necessary manner, and
om the simple fact that man is man, nothing else being
ken into account.” ®®

These self-evident moral principles are not innate
inciples or a priori forms of the mind, no more than
e self-evident theoretical principles (e.g., of contradic-
on or causality) are. They are, like all human knowl-
ge, grounded on reality, on the reality of man as under-
ood by reason. What is innate in man is merely the
titude to grasp them. Just as the mind has an innate
titude to grasp intuitively the reality of being as true,
nd thereby it forms the first principles of demonstration,
) too, the mind has an innate aptitude to grasp instuitively
e reality of being as good, and thereby it formulates the
rst principles of action. “The precepts of the natural
w,” says St. Thomas, “are to the practical reason what
e first principles of demonstrations are to the specula-
reason, because both are self-evident principles.” *
he reason for this is clear. The ¢rue and the good are
ut different aspects of the same reality—the reality of
eing, which as known is the true, and as desired is the
d.  And since it is one and the same intellect in man
ich .perceives both the true and the good: the true to
enjoyed in contemplation, the good to be pursued in
ion, it follows that contemplation and action, theory
d practice, are measured by the same. reality; and that
at is false (i.e., lacks reality) in contemplation or theory
nnot by definition be good (i.e., have reality) in action
practice.

A jurisprudence, therefore, founded on the genuine
ncept of the natural law, need not be afraid of the
lities of modern politics or modern economics. For
truth cannot contradict truth, so neither can reality

36 De ver., XXI, 1.

37 In his illuminating book, Reflexions sur la conduite de la vie (1950),
the late Dr. Alexis Carrel, philosophizing from the point of view of a scientist
who has observed impartially the physical and psychical laws and tendencies
governing the life of Man The Unknown, comes to the same conclusion$
summarized by St. Thomas in the article of the Summa, 1-11, 94, 2, _Whﬂoh
we have been discussing hitherto. Briefly, Dr. Carrel affirms the existence
of certain definite laws of human life, among which are: “la conservation
de la vie, la propagation de la race et l’ascension de lesprit.”” From thes¢
laws, he claims, it is easy to deduce a whole ensemble of rules, constituting
a sort of technology of existence, which would provide us with the means
thinking and acting without violating the engrained tendencies of our natut®
and would teach us so to live as to conform to the basic structure of the

nan body and the human spirit. These laws he says: “. . . ne changent
ni:avar:it les epoques. Comme elles sont basees sur le mode d’etre fonda-
re x de la vie, c’est-a-dire sur la structure meme de notre corps et de

ame, elles sont applicables toujours et partout. Tout etre humain,
que soient son age et son sexe, sa couleur, sa position sociale, sa pauv-
0:31 sa richesse, doit se soumettre aux commandemente des lois de la vie.”
arl Marl.tam, The Rights of Man and the Natural Law, New York,

gs Scribner’s Sons, 1949, p. 69. .
Summa theol., I-11, q. 94, a. 2.
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contradict reality. Hence, what is morally right (i.e., in-
accordance with the essential reality of man), can never
.: be politically or economically wrong (i.e., in discordance
‘ with the essential ends of politics or economics). And-
the converse is also true: what is in truth politically or.
economically right can never be morally wrong. We pre-
suppose, of course, that both politics and economics as
well as ethics, got down to thé ultimate reality of their.
essential ends. For at rock-bottom, the demands of mo-
rality are but the demands of reality itself. As Messner

puts it:

LIQUIDATION OF PARTNERSHIPS
under

THE CIVIL CODE OF THE PHILIPPINES
JAVIER ]. NEPOMUCENO *

A social system, the social institutions, the forms of private
property, of credit, of technology, of political government, of
educational institutions, are therefore morally sound so far as.
they stand the test of the ends ordained in essential reality,-
that is, finally the test of the existential ends, to which all:
social institutions are ultimately related. On the other hand,
from the intrinsic correlation of reality and morality, it follows:
that genuine ethics does not and cannot force any moral prin-
ciples upon reality, but must derive the moral principles from
reality itself. Ethics must itself get down to true reality in
human relationships and social institutions in order to develop
valid moral principles.®

SCOPE

THIS is a study of two aspects of the liquidation of part-
_ nerships under the new Civil Code of the Philippines,
which took effect in 1950, namely:

EEEErars

b

i
b
i

(1) The individual personal liability of general part-
n}cle.rs to contractual creditors of the partner-
ship.

(?) The liabilities and claims of general partners
against the partnership in liquidation.

Each of the above questions is discussed only in its
oad aspect.. Only the liability of general partners is
discussed, and only valid, enforceable contracts of the part-
rship are considered. Liability of limited partners,
bility in case of torts and crimes under Arts. 1822-1824
C.Phil. and Art. 103 Rev. Penal Code, rights of private
editors of the individual partners, are not discussed in
1 study.

BACKGROUND

¢ Before the new Civil Code of the Philippines took
ect in 1950, the law on partnerships in the Philippines

* College of Law, Atenco de Manila, Class 1953.

40 Messner, Social Ethics, St. Louis, B. Herder Book Co., 1949, p- 47,

underlining added.
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