
. there being no substantial llistinction between an ordinary 
· and a. confidential·employee and there being sufficient affmity and unity 
of interests between them, the confidential employee must necessarily belong to the 
bargaining unit where the other rank·and-flle employees belong. 

' And considering that the "collective bargaining agreement lies at the very 
heart of relations34", the detel!Jlination of the scope of the 
bargaining unit as the first crucial stage in the collective bargaining process is, 
therefore, indubitably infused with public interest35 . In this light, the government, 
through the Bureau of labor Relations, upon submission of the bargaining agree-
ment for its certification36 , must not passively defer to an absolute determinatiou 
by the employer and the union of the scope of the bargaining unit, especially .where 
confidential employees and other employees situated like them are excluded there-
from, and must instead secure from the employer and the uniol). the reasons for the 
exclusion of such employees from the unit, and must act affmnatively, upon the 
parties' default or unsatisfactory reasons, in enjoining the parties to include such 
employees into the unit. This is one means by which the State can assure the right 
of these employees to collective bargaining. 

34Pambujan Sur United Mine Workers v. Samar Mining Co., Inc., L-5694, 94 Phil 932, 
937. 

35The Civil Code, in its Art 1700 provides in part that "The relation between capital and 
labor are not merely contractual They are impressed with public interest that labor contracts 
must yield to the common good. 

36see Art. 231, Labor Code 
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THE LEGAL EFFECTS OF THE 1-.IFTING OF _MARTIAL LAW 
ON THE POWER OF THE PP.ESIDEI\'T 

TO LEGISLATE 

DANTE MIGUEL V. CADIZ, LI.B. '81 

INTRODUCTION 

September 21, 1972 was not an ordinary day. Neither was January 17 
The former referred to the day when Martial Law was proclaimed by virtUe- of Pro· 
clamation No. 1081 while the latter referred to the day when it was lifted by virtue 
of Proclamation No. 2045. 

When Martial law was terminated by Procla!Jl.ation No. 2045, several 
questions arose as to its possible legal implications and c9nsequences. 

One of ·those which legal minds and keen observers cannot help but· ask is 
the possible legal effects .of the lifting of Martial Law on the power of the incum-
bent President to legislate. 

Prior to Proclamation No. 2045, it had been ruled by the Supreme Court 
that-

As Commander-in.Chief and enforcer or administrator of Martial Law, the·in-
cumbent President of the Philippines can promulgate proclamations, orders, and 
decrees during the period of Martial Law essential to the security and preservation 
of the Republic, to the defense of the political and social liberties of the people 
and to the institution of reforms to prevent the resurgence of rebellion or insur-
rection or secession or the threat thereof as well as to meet the impact of a world-
wide recession, inflation or economil crisis which. presently threatens all nations 
including highly developed countries. 

Not only was the President empowered to legislate. He could also propose 
amendments to the Constitution. Thus, the Supreme Court had the occasion to rule 
that-

Would it then be within the bounds of the Constitution and of the law for the 
President that constituent power of the Interim National Assembly vis-a-vis his 
assumption of that body's legislative functions? The answer is yes. If the Presi-
dent has been legitimately discharging the legislative functions of the Interim Na· 
tiona! Assembly, there is no reason why he cannot validly discharge the function 
of that Assembly to propose amendments to the constitution, which is but ad-
junct, although peculiar, to its gross legislative power.2 

1Aquinov. Enrile L-40004, January 31, 1975. 

2sanidad v. Comelec L-44640, October 12, 1976. 
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The question now arises as to whether. or not the incuJribent President may 
still iegislate despite the fact that Martial: law been lifted. · 

DIVERGENCE OF VIEWS ON THE MATTER 

The answer to above query would necessitate an analysis and proper 
construction of Arne:ulment No. 5 and 6 of the New Constitution. 

Amendment No. 5 provides that "The incumbent President shall continue to 
exercise legislative powers until Martial Law shall have been nrted" 

Amendment No. 6 provide$ that -

Whenever in the judgement of the resident (Prime Minister), there exists a 
grave emergency or a threat or imminence thereof, or whenever the Interim 
Batasang Pambansa or the Regular National Assembly fails or is unable to act 
adequately on any matter for any reason that in his judgement requires immediate 
action, he may in order to meet the exigency, issue the necessary decrees, orders 
or letters of instructions, which shall form part of the law of the land 

According to one view,3 the authority of the President to exercise legislative 
powers ended totally upon the lifting of Martial law. 

On the other hand, the;e are those who espouse the position that the Presi-
dent can still/egis/ate under certain conditions. 

ARGUMENTS IN FAVOR OF THE FIRST VIEW 

The proponents of the first view present a number of arguments in support of 
such a view which may be stated as follows: 

First of all, according to them, Amendment No. 5 is controlling. It clearly de-
lineates the duration of the President's power to legislate. It specifically states that 
he shall exercise the same "until Martial law shall have been lifted". In other 
words, they claim th.at the authority of the President to legislate existed only 
during the duration of Martial Law and even in such a case, it could only be exer-
cised when any of the conditions mentioned in Amendment No. 6 occurred. Such 
being the case, with the lifting of Martial Law, "Amendment No. 5lost its life and 
its twin brother, Amendment No.6 died with it".4 

Secondly, they contend that "if Amendment No. 6 were to be taken indepen-
dently of Amendment No. 5, then the Prime Minister - whoever be 20 years or 
more from now- could legislate ad infinitum, regardless of the existence of the 
Regular Assembly".s 

... . 
3This was the view of Assemblyman Marcial R. Pimental in his article entitled "Post Martial 

Law Question Is Raised: Has President Lost Power to Legislate" published in Bulletin Today 
-January 19, 1981, p. 7. 

4 1bid. 
5Jbid. 
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lastly, if we were to accept the proposition that the President may still legis-
late despite the ten!lination of Martial law, "then. the lifting ofMarti31 law would 
be meaningless': 6 So, to give meaning to the liftirig of Martial law, necessarily, 
the power of the incumbent President to must be abrogated. 

ARGUMENTS IN FAVOR OF THE SECOND VIEW 

Several arguments could also be interposed in support of the second view. 

First and foremost is the cardinal principle of statutory construction to d1.e 
effect that "if the statute is plain, certain and free from ambiguity, a bare reading 
suffices and interpretation is unnecessary". 7 According to the proponents of this 
view, this principle is appropriate in the construction of Amendment No.5 and 6. 
These amendments are clear enough and devoid of any ambiguity which would 
require technical and rigid rules of interpretation. 

To put it in simpler terms, Amendment No. 5 is the general rule and Amend-
ment No. 6 provides for the exceptions; that wit.IJ. the lifting of Martial law, 'the 
power of the President to legislate terminated but he could still do so when there 
exists a graye emergency or a threat or inlminence thereof or whenever the Interim 
Batasang Pambansa or the Regular National Assembly fails or is unable to act on 
any matter for any reason that in his judgment requires immediate action. , 

Secondly, the President/Prime Minister issued Presidential Decree No. 17378 
which provides "for the preservation of public order and preservation of individual 
rights and liberties during periods of emergency and exercise of extra-ordinary exe-
cutive powers". 

Section 2 of the decree provides that-

Whenever in the judgment of the President/Prime Minister there exist _a grave 
emergency or a threat or imminence thereof, he may issue such orders to meet 
the emergency including but not limited to preventive detention, prohibiting the 
wearing of certain uniforms and emblems, restmining or restricting the move-
ment and other activities of persons or entities with a view to preventing them 
from acting in a manner prejudicial to the na tiona! security· or maintenance of. 
public order, directing the closure of subversive publications or other media ·of 
mass communications, banning or regulating the holding of entertainment or ex-

61bid.· 

iStatutory Construction, Felicisimo G. Alvendia, Philaw Publishing Company, p. 6 . 

8section 3 of this decree was a "questionable" section because it provided that "The Incum-
bent President/Prime Minister, any Cabinet Member or any other public officer shall not be 
held responsible in ·any civil, criminal or other proceeding for· any act or order issued or per-
formed while in office pursuant to the provisions of this Act There was a move in .the Batas-
ang Pambansa to repeal this immunity clause because "this practically places officialdom 
above the law and is for all intents and purposes, an advan'ce blanket amnesty for official 
excesses performed in the guise of pursuing the objectives of the decree. 
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hlbitions 4etrimental ·to the national interest, controlling admission , to educa-
tional institutions whose operations are found prejudicial to the national securi-
ty, or authorizing the takirig ·of measures to prevent any damage to !he viability 
of the economic system. The violation of orders, issued by the President/Prime 
Minister pursuant to this decree, unless the acts are punishable with higher penal-
ties under the Anti-Subversion Act, the Revised Penal Code or other existing 
laws, shall be punishable by imprisonment for not less than thirty (30) days but 
not exceeding one year. -

The President/Prime Minister may authorize the Minister of National Defense 
to issue, in accordance with such regulations as he may prescribe, search warrants 
for the seizure of any document or property subject of the offense or used or 
intended to be used as the means of committing the offense pursuant to this sec-
tion. 

Proponents the second view claim that this decree was issued as an 
enabling law to implement Amendment No. 6 of the Constitution. Such being the 
case, the issuance of such decree bolster.s their position that even after the lifting of 
Martial law, fue incumbent President may still legislate. 

In fact very recently, the Minister of Justice in an interview made a public 
pronouncement to the effect that "the President may still exercise legislative 
powers under Amendment No. 6".9 Though such a pronouncement is not bindirig 
upon our courts, still the fact remains that it has a strong persuasive effect consider-
ing the fact that there is no decided case yet on the matter. · 

REPEALING POWER OF THE BATASANG PAMBANSA 

Another issue worthy of consideration is the power of the Batasang Pambansa 
to repeal and modify the proclamations, orders, ilecrees, instructions and acts pro-
mul!'i!ted, issued or done by the incumbent President. This legal controversy arose 
because of the existence of conflicting constitutional provisions. 

Article XVII Section 3 (2) provided that -

All proclamations, orders, decrees, instructions, and acts promulgated, issued, 
or done by the incumbent President shall be part of the law of the land, and shall 
remain valid, legal, binding, and effective even after the lifting of Martial Law or 
the ratification of this constitution, unless modified, revoked, or by 
subsequent proclamations, orders, decrees, instructions, or other acts of the in-
cumbent President, or unless expressly (repealed) and explicitly modified or re-
pealed by the Regular National Assembly. 

Amendment No. provided that -

The Interim Batasang Pambansa shall have the same powers and its members 
shall have the same functions, responsibilities, rights, privileges and disqualifica-
tions as the Interim National Assembly and the Regular National Assembly and 
the members thereof. However, it shall not exercise the power provided for in 
Article VIII, Section 14 (1) of the Constitution. 

On the basis of Article XVII Section 3 (2), it was apparent that the Batas311g 
Pambansa had no power to repeal and modify the proclamations, orders, decrees 

91ssue of the Times Jourbal, February 7, 1971, Front page. 

and acts promulgated, issued or done by the incumbent President because only the 
President himself or the Regular National could do so. 

Under Amendment No. 2 however, the Batasang Pambansa is ,given the 
same powers, functions, rights and privileges as the Regular National Assembly. 
And since the latter has· the prerogative of repealing, modifying or snperceeding 
proclamations, orders, decrees, instructions, and acts promulgated, issued, or done 
by the incumbent President, it is but logical to concede that the Batasang Pambansa 
could also do so. 

Again, there are conflicting views or. the matter. One group maintains that the 
Batasang Pambansa does not have the prerogative to repeal or modify the proclama-
tions, orders, decrees, instructions and acts promulgated, issued or done by the in-
cumbent President. Another group claims the contrary. 

The first group contends that "Amendment No. 2 is a general provision 
which under the elementary rules of constitutional construction c can not prevail 
over the particular provision of Article XVII Section 3 (2) of the Constitution:• tO 

And from this legal viewpoint, the only logical conclusion woUld be this: the 
incumbent President may still exercise legislative powers for the purpose of modify-
ing or repealing his previous acts, instructions, decrees, orders and proclamations. 

On the other hand, the other group claims that -

The rule of Statutory construction that a general provision does not repeal a 
specific provisions does not apply when a contrary intention clearly appears. If 
the intention of the Amendment was only fo vest in the Batasang Pambansa the 
powes of the Interim National Assembly, it would not have added the word 
Regular National Assembly. The Legislative intent therefore was for the Batasang 
Pambansa to have powers not enjoyable bY. the Interim National Assembly but 
enjoyed by the Regular National Assembly. II 

And since the Regular National Assembly has the right to repeal and modify 
all proclamations, orders, decrees, instructions and acts promulgated, issues, or 
done by the incumbent President, this group concludes that there is no reason to 
deny the Batasang Pambansa also of such power. 

PERSONAL VIEW OF THE AUTHOR 

.· After a thorough analysis and consideration of the legal question in issue, the 
author is of the opinion that strictly speaking, from the legal point of view, the in-
cumbent President is still empowered to exercise emergency legislative powers on 
the basis of Amendment No. 6 as implemented by P.D. 1737. 

10Statement given by the ranking of the 1971 Constitutional Convention, Bulletin 
Today, Issue of January 29, 1981, Front Page. 

11statement given by the .KBL specifically Assemblyman Arturo M. Tolentino, Issue of Bullet-
in Today, Front page. 
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'In support of such a position, American Jurisprudence has this to say: 
The legislative is orie of the three main departments of goverrunent and under· 

the pririciple of the separation of goverrunental powers, the legislative power of 
the state is vested on the state legislature. That body is vested with the whole of 
the legislative power of the state and has authority to deal with any subject within 
the scope of civil goverrunent, except in so far as. it is restrained by the constitu-
tional provisions, whether state or federal 12 2 

·It makes no sense therefore to stretch our imagination too far and to claim that 
Amendment No. 6 can not be taken independently of Amendment No. 5. We are 
not at liberty to interpret constitutional provisions devoid of any obscmity erro-
neously just for the sake of giving meaning to the lifting of Martial Law. 

Mr. Justice Moreland, speaking for the Supreme Court of the Philippines, 
once said: 

The ftrst and fundamental duty of the courts in our judgement is to apply the 
law. Construction and interpretation come only after it has been demonstrated 
that application is impossible or inadequate witl10ut them. They are the very last 
functions which a court should exercise. The majority of the laws need no inter-
pretation or construction. They require only application, and if there were more 
applications and less construction, there would be more stability in the law, and 
more people would know what the law is. 

Besides, "the object or purpose of all construction or ·interpretation is to 
ascertain the intention of the lawmakers, and to make it more effective"_13 "In the 
construction and interpretation of statutes, the intent of the legislature is of 
supreme importance" _14 

Question: What could have been the possible legislative intent when Amend-
ment No. 5 and 6 were introduced? (Incidentally, these amendments were intro-
duced by the President himself.) 

The author's view is that it was really the intention of the incumbent Presi-
dent to continue exercising legislative powers despite the lifting of Martial Law 
when any of the conditions mentioned in Amendment No. 6 occurred. This intent-
ion on the part of the President could be discerned from the fact that when he 
issued P.D. 1737 which, as stated previously, is an enabling law. to implement 
Amendment No. 6. If the intention of the President were otherwise, he would not 
have issued said Presidential Decree. . 

With the legal conclusioa stated above, does it mean therefore that the lifting 
of Martial Law has really no legal effect in so far as the power of the President to 
legislat,e is concerned? 

1211Am Jur Section 191. 

i 3.AJvendia, page 6 citing Crawford Section 158. 

14Ibid, page 11, citing Crawford Section 159. 
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Not really. 

With the lifting of Martial Law, the power of the President was abrogated as a 
rule ·in accordance with Amendment No. 5 of the Constitution. By way of exc_ept-
ions, JJ_e 'could still exercise' emergency legislative even after the lifting of 
Martial law proVided any of the conditions mentioned in Amendment No. 6 
occurred. 

This only means that the incuml:>ent President under present law is no longer 
authorized to issue laws other than those which could issue when there exists a 
grave emergency or a threat or imminence thereof, or, whenever the Interim Batas-
ang Pambansa fails or is unable to act adequately on any matter for any reason 
in his judgment requires immediate action. to whether or not there really 
existed any of these conditions which would justify the President to exercise emer-
gency legislative powers is for the courts to determine. ' 

It is clear, therefore, that the lifting of Martial Law has the effect of limiting 
or restricting to a certain extent the power of the incumbent President to legislate. 
If one is still not contented with this result, the remedy is a constitutional amend-
mnt and not an erroneous interpretation of constitutional 

Having this legal framework in mind, it would now be very easy to dispose of 
the second questioned posed in this article - whether or not the Batasang Pamban-
sa had the prerogative to repeal and modify proclamations, decrees, instructions; 
orders and acts promulgated, issued or done by the incumbent President. 

If we were to accept the proposition that the President could only issue laws 
in times of emergency contemplated in Amendment No. 6, then, necessarily, the 
Batasang Pambansa must have the repealing power. 

Besides, the author is of the opinion that it is really the intention of 
Amendment No. 2 to vest to the Batasang Pambansa powers and prerogatives (not) 
enjoyed by the Regular National Assembly. However, be that as it may, to avoid 
possible legal complications in the future, the author proposes that a constitutional 
amendment be made expressly empowering the Batasang Pambansa to repeal and 
modify all proclamations, decrees, instructions, orders, and acts of the incumbent 
President. 15 

CONCLUSION 

The function of interpreting and construing laws belonged to the judiciary. In 
this respect, it had been said that -

The judicial department of every government, were such department exists, is 
the appropriate organ for construing the legislative acts of the government Al-

15This was also the solution proposed by the ranking delegates of the 1971 Constitutional 
Corwention. 
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. . ·:,. .. .. 'though it is true under proper circumstances that some aid· may be derived from 
-.' '. . " ,,. - legisiative or executive construction of statutes, it is ultimately the court's pro-

vince and duty to construe in good faith laws enacted by the legislature. To de-
clare what real law is or has been is a judicial power; to declare what the law shall 
be is-legislative. It is the duty of the courts to construe statutes for the purpose 
of determining whether a particular act done or omitted falls within the intended 
inlu"bition or commandment of such statutes, and in general for the purpose of en-
abling the enforcement of the statutes with reasonable certainty. However, in ac-
cordance with the general rule that the province of a court is to decide real con-
troversies, and not to discuss or give opinions on abstract propositions or moot 
questions, a court will not construe provisions of a statute other than those in the 
case before it.16 

Ultimately therefore, it would be Supreme Court which will havt' the fmal say 
as to. the legal effects of the lifting of Martial Law on the power of the incumbent 
President to legislate. 

As J. B. L Reyes had put it, "There is only one Supreme Court from whose 
decision all other courts should take their bearings."l7 

This statement reminds me of what our Remedial law Professor usually said 
in class: If an inferior court commits an error, the case goes up to the Court of 
Appeals; if the Court of Appeals commites an error, the case goes up to the Sup-
reme Court; if the Supreme Court commits an error, it becomes part of the law of 

land!18 
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tf.JGHLJGHT.S OF.THE NATIONAL SECURITY 

SANTIAGO T. JR., LI.B '81 

The advent of Proclamation No. 2045 "Proclaiming the Termination ,of the 
State of Martial Law Throughout the Philippines" last January 17, 1981 sigJpfiCllllt-

. ly was a great leap towards normalization process insofar as our present govern-
mental system is concerned. Inevitably, however, a close scrutiny of decreeS', 
orders, instructions and proclamations is in point considering the pre;-. ision of para-
graph 2 Section'3, Article XVII of the New Constitution whlchwe quote: 

"All proclamations, orders,- decrees, instructions and acts promulgated issued 
or done by the incumbent President shall be part of the law of the !and, and shall 
remain valid, legal, binding and effective even after lifting of martial law or the 
ratification of this unless modified, revoked or superseded by sub-
sequent proclamations, orders, decrees instructions or other acts of the incumbent. 
President or un!P-ss expressly and explicitly modified or repealed by the regular 
National Assembly" (Underscoring Supplied). 

ht the light of the above-mentioned provision, we deem it necessary to pro-
vide our readers with an overview and our observations of the National Security 
Code, one of the more, if not the most, significant legislation of the aside 
from the Public Order Act, which will basically and substantially affect the pre-
sent government's normalization and liberalization process, not to mention, our 
fundamental rights. · 

The National Security Code is a compilation of all Decrees, General Orders, 
I..ettera of Instructions and policies as they pertain to National Security and Public 
Order. 

GENERAL PROVISIONS 

The.concept ori national security has been broadened to encompass national 
strength not only in the politico-military but also in the socio-economic sense. As a 
matter of policy, the State is now geared towards the promotion and development 
of a stable and enduring economy with the ultimate effort to stamp out and coun-
teract smuggling, tax evasion and other fmancial schemes and activities that under-
mine the national interest and security (Sec. 2). 

An advisory body which will assist the President of the Philippines in 
formulating and coordinating 0verall policies on matters relating to national securi-
ty is created to be known as the National Security Council With the President as the 

· Chairman (Sec. 3). likewise created is the National Intelligence and Security 

*liD No. 149.11. As amended 
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