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INDIGENOUS PEOPLES: THEIR RIGHT
TO COMPENSATION SUI GENERIS FOR
ANCESTRAL TERRITORIES TAKEN

DOMINIQUE GALLEGO ®

ABSTRACT

Indigenous Peoples (IPs) are owners of their ancestral territories by virtue of their inherent
status, through their ancestors, as the original occupants of these Islands. Over the centuries,
these territories, or portions thereof, have been taken from them, either by the State itself, or with
the State’s permission.

As owners, Indigenous Peoples have been entitled to the same protection the legal framework
has provided all other property owners, namely, the right to due process, particularly, the right to
just compensation. :

Moreover, the State has undertaken the obligations of a guardian 1o better care for the
Indigenous Peoples of the Philippines. History, however, shows a breach of these obligations whereby
the State, through its acts and omissions, has taken the property of its wards. Under general laws,
ordinary wards are entitled to damages for breaches of trust committed by their guardians. Like
other wards, Indigenous Peoples are also entitled to damages. '

Indigenous Peoples are entitled to compensation — whether just compensation under the
due process clause or compensatory damages as a result of the State’s breach of its fiduciary
obligations towards said Indigenous Peoples — for the past taking of their ancestral territories, or
portions thereof.

Despite existing general laws, Indigenous Peoples have not received a single cent, either in
the concept of just compensation or damages. This circumstance stresses the necessity for special
legislation to be enacted for the effective enforcement of the Indigenous Peoples’ right to
compensation.

This necessity for a special law is reinforced by the philosophy of Indigenous Peoples towards
land and resources. For Indigenous Peoples, their ancestral territories constitute the bases of
their cultural integrity, hence, these territories are truly incapable of pecuniary estimation. This
divergence between the value given to land and resources by ordinary owners and that given by
Indigenous Peoples to their ancestral territories implies that the traditional measures, both locally
and internationally, by which compensation is sought and formulated for ordinary property owners
are insufficient. Furthermore, recourse to practices by various foreign states emphasizes that not
.only are Indigenous Peoples entitled to compensation, but to compensation sui generis for ancestral
territories taken. '

Special legislation is necessary fm' the effective enforcement of the right of Indigenous Peoples
to compensation sui generis.
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INTRODUCTION

[TThe courts could not help us, and even the government officials and
politicians take us for granted. It is sad to accept that this government
would strangle us and rob us of our rights .... Does blood need to be
spilled to regain our ancestral lands?!

A. Indigenous Peoples and Their Property Rights

Indigenous Peoples (IPs) of the Philippines, who maintain their traditions and
customs, and refuse to integrate with the majority, have been oppressed through the
centuries. Their property rights have been flagrantly trampled upon — their ancestral
territories taken. The State has miserably failed to protect them. This dereliction is
condemnable because of the legal framework recognizing IP’s property rights.

Philippine history is split into three periods — the Spanish, the American
(including the Japanese occupation during World War II), and the Philippine Republic
(up to the present). Legal history is also divided into these periods. The Spanish
period introduced the regalian doctrine, whereby all lands not otherwise appearing
to be privately-owned are presumed to belong to the State.? The regalian doctrine
excluded pre-existing rights — the laws then mandated that pre-existing native
property rights be respected. The American period continued to protect native
property rights. This legal protection was strengthened under the concept of due
process which was then transplanted into Philippine soil. Moreover, the State assumed
a fiduciary obligation towards the protection of IPs.* The Philippine Republic
continues to extend protection to Indigenous Peoples’ property rights, and has

amplified the same.

The 1987 Constitution says: “[t]he State recognizes and promotes the rights of
indigenous cultural communities within the framework of national unity and
development.”* With respect to property, “[tlhe State ... shall protect the rights of
indigenous cultural communities to their ancestral lands to ensure their economic,
social, and cultural well-being. The Congress may provide for the applicability of
customary laws governing property rights or relations in determining the ownership
and extent of ancestral domain.”® The Constitution protects private property, and
provides for compensation when the State takes away said property or acts in such a
way that it unduly restricts the use of property, amounting to deprivation.

Letter from the Sulod People to President Aquino (July 28, 1988), quoted in Atty. Felix Q. Vinluan, The
Problematigue of the Suludnon Ancestral Claims within the West Visayas State University Campus Reservation,

VOL. V, NO. 1 HORIZONS 21 (1994).
2 Republic v. Register of Deeds, 244 SCRA 537, 546 (1995).
*  Rubi v. Provincial Board of Mindoro, 39 Phil 660, 680 (1919).
4 PuiLepINE CONST. art. II, § 22.
5 PriLipiNgE Consr. art. XII, § 5.

1997
INpiGENOUS PropLES
- 45

AS owners Of theu ance, tla.l te Or Y. ave be n dep IVe(l of ﬂle]l TC erty
S TT1t IP h p: I)
s S €: T
Wlﬂ wout Just Conlpellsatlon. In the altemah ve, granted that the State has n |ade ltseH
ﬂle gual dlall of II s, 1t is aCCePted ﬂlat n ally flduclaly relatlonshlp, When the h'ustee

the government hag

IPs have a special relationshj
. nship towards land and

compensat . and natural resour i
rece rﬁ)tly rae (‘;2;;;;3;% hshould be unique. Like the Philippines, ot}C:; fc?li t}tus o
Property rigtos, Th e necess:lfy of dealing with the issue of Indige " ries have
acts or Omisgs ior;s fesse countries have opted to provide IPs com ei ngus Pkiond
IPsin these counh:i[:es i talte:ino matter how ancient. Moreover the}ZoIrSl; s ﬁ)r p? .
include novel com . €nsation for

Peoples t X ponents. Inupholding the 1 .
Ples to compensation, an express mechanism for coip:xgglt]ig;ﬂ?ilgeg?us
, U lng

components which take into acco i
sy e o Whi t their special relationship with Jand and resources

B. The Issue
Th s . N '
e Philippine legal framework reccgnizes (and has recognized) IP’s ty
Z property

rights. To dat i
; Eu oo I()a: er:r:é:htﬁfe :‘;Ziztral :ixl'rlctiory has been taken throy gh the State’s acts or
» » entitled to compensation, on
» one that must necessaril
y

* take : .
Into account the special relationship which IP’s have with land and tural
| natura

resources.

C. Objectives, Scope and Limitation of the Study

IhlS study aims to PIOVIde a t a asl ulld“l 1 [pl)[lle
ration l basi l IaW and
S e P.h.
Jur ISPI udeIlCe, Suppol tEd bv Hltelllatlonal Ia w, fOr the award of 'ust C()I]lpellsatl’()n
g T S fOI the State S PaSt acts ]eSultlllg m ﬂle taklng of ancestr al territor y-
Or danla esto] errito;

This stu
the pmtecﬁogyg;:‘c::srtso ﬂ;e Ccloncept of Ilf’s property rights, the regalian doctrine and
etween theg o n ! IPsa d t}:orc;ﬂirtg rights. It discusses the fiduciary relation’ship
por v Ps, 1ced as a governmental policy duri i
o5 pro;‘;ltsy sltjuc}ll)tr reviews the historical legal recognitign acxi’d ;::egctt}if An'lencan
Some foregad 1 ligiSds‘. tI.t 81Ves an overview of the trends in International L2v§1 :If; in
j ictions (i.e, US,, Canada, New Zealand, Australia) providing f(l)l;

the protection of IPs’ propert w
Ps i i .
e property rights (with emphasis on  compensation a /or

The reco i
mmendations of thij L
Constitist 1S paper a .
nstitutionally-man datedAUtOnOmouSpREgi(msre restricted to IPs outside the



46 ATENEO LAW JOURNAL VOL. XLVHI Vol. NO.1

D. Definition of Terms
For purposes of this study, the following terins shall mean:

“ Ancestral domain” — refers to all areas belonging to IPs or Indigenous Cultural
Communities (ICCs) comprising of lands, inland waters, coastal areas, and natural
resources therein, held, occupied or possessed by IPs/ICCs, by themselves or through
their ancestors, communally or individually since time immemorial (specifically since
pre-Spanish era), continuously up to the present, except when interrupted by war,
force majeure, or displacement by force, deceit, stealth, or as a consequence of
government projects or any other voluntary dealings entered into by government
and private individuals/corporations, and which are necessary to ensure their

" economic, social and cultural welfare.®

“Ancestral lands” — refer to lands occupied, possessed and utilized by
individuals, families and clans who are members of the IPs/ICCs since time
immemorial (specifically since pre-Spanish era), by themselves or through their
predecessors-in-interest, continuously up to the present, except when interrupted by
war, force majeure, or displacement by force, deceit, stealth, or as a consequence of
government projects or any other voluntary dealings entered into by government
and private individuals/corporations, including, but not limited to residential lots,
rice terraces or paddies, private forests, swidden farms, and tree lots.”

“Ancestral territory” — refers to both ancestral domains and ancestral lands, or
any portion thereof, including all other natural resources therein, over which IPs/
ICCs have the right of ownership since time immemorial (specifically since pre-

Spanish times).

“Future acts” — refer to acts by or allowed by, or omissions by, the State, which
will necessarily affect IPs’/ICCs’ property rights, and which shall necessarily be
limited to those which may validly fall under the State’s exercise of police power or
the power of eminent domain.

“Indigenous Peoples (IPs) or Indigenous Cultural Communities (ICCs)” —
refer to groups of people or homogenous societies identified by self-ascription and
ascription by others, who have continuously lived as organized communities on
communally-bound and defined territories, and who have, since time immemorial
(specifically since pre-Spanish times), occupied, possessed, or utilized said territories
and are owners of the same, sharing common bonds of language, customs, traditions
and other distinctive cultural traits, or who have, through resistance to political, social
and cultural inroads of colonization, become historically differentiated from the
majority of Filipinos. The term includes peoples who are regarded as indigenous on
account of their descent from the populations which inhabited the country, at the
time of conquest or colonization, or the establishment of present state boundaries,

¢ See Indigenous Peoples Rights Act of 1997, Republic Act 8371, § 3(a) (1997).
7 Seeid., §3(b). :
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E .
Xport Processmg Zone Authority v. Dulay, 149 SCRA 305 314-315 (1987)

Association of
e M of Small Landowners v, Secretary of Agrarian Reform, 175 SCRA 343 388 (1989)
o Public v. Vda. de Castellvi, 58 SCRA 336, 350-352 (1974) ’ -
S‘xrector of Lands v. Buyco, 216 SCRA 78, 95 (1992).

ee RA. 8371, 8 3(p) (1997).
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number of years — land and persons may not be separated.” For example, the
Lumads in Mindanao believe that to live, till, and manage the land is not only a right
and privilege, but also a duty, for land is God’s gift for prosperity and livelihood."”
Immortalized are the words of Macli-ing Dulag, the Kalinga warrior chief from
upstream of the Chico River, at the height of the conflict concerning the construction
of the dam. When asked by a National Power Corporation engineer where the titles
to the land were, so as to prove their ownership, he answered, “You ask if we own
the land. And mock us.... Such arrogance to speak of owning the land. When you
shall be owned by it. How can you own that which will outlive you?”'¢ (emphasis
supplied). Land to Indigenous Peoples means more than property. Theissue of land
ownership by Indigenous Peoples touches upon the very right of Indigenous Peoples
to go on living — and as our Constitution guarantees, the right to a life that is a good
life. This special relationship of Indigenous Peoples to land and their ancestral
territories highlights the necessity of settling the issue of the taking of said territories.

B. Taking of Indigenous Peoples’ Territories

Philippine history has institutionalized formal ownership of lands through pieces
of paper, in vast contrast to indigenous land laws, whereby ownership over land is
evidenced by the tribe’s use and/or control of land or territory.”” In studying IPs and
their ‘territories, one sees a common history of dispossession, in the Philippines and
in foreign jurisdictions. In contrast with the premium placed by the State on paper
titles, IPs’ claims over land stem from their inherent status as original occupants of
their respective lands.’ The phrase “since time immemorial” is commonly used to
describe how indigenous peoples have occupied their particular territories,” since
their rights arise from their being the original occupants thereof, before the ad vent of
colonization. Many years before the Spaniards colonized the Philippines, Filipinos
had already evolved property concepts. Patterns concerning territorial behavior
existed all over the Islands. “It was a widespread custom in the large islands of the
Pacific that any man acquired for himself and his close kin long term rights to land
which he cleared from virgin bush.”? “[TThere was no need to record in writing the

acquisition or conveyance of land,” because kinship, communal affiliation and local

Debra M. Hoggan, Indigmoﬁs Philosophy and Land, World Council of Indigenous Peoples (Marie
Smallface Marule ed., 1981), available online URL http:/ /www.halcyon.com/pub/FWDP/
International/indInd. txt.

Lumad Mindanaw, Submission to “Forum: On the need for a Commission on Ancestral Domain,” January
Horizons 6 (1989).
Mariflor Parpan Pagusara, Does native need title?, November-December DiLiMaN RevIEW 69 (1983).

7 Dante B. Gatmaytan, Ancestral Domain Recognition in the Philippines: Trends in Jurisprudence and
Legislation, PHILIPPINE NATURAL RESOURCES LAW JOURNAL 43, 47 (1992). )

®  Debra M. Hoggan, Land Rights of the Indigenous Peoples, International Agreements and Treaties, Land
Reform and Systems of Tenure, World Council of Indigenous Peoples (Marie Smallface Marule ed.,
1981), available online URL http:/ /www.halcyon.com/pub/FWDP/ International/Indright.txt.

®  Rene Agbayani, The Manobos of Arakan Valley: Their Struggles to Regain their Ancestral Domain, Vol. V
No. 1 Horizons 11 (1994).

2 Owen James Lynch, Native Title, Private Right and Tribal Land Law: An Introductory Survey, 57 PHILIPPINE
Law JourNaL 272, citing Crocombe, Land Tenure in the Pacific 2 (1971).
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Today, their settlements may be found on the slopes of Cleopatra’s needle, a
1,593 meter mountain. In the mid-1970’s, the Bataks numbered at more than 900
persons. Now, less than 400 survive and some are aftlicted with malaria, tuberculosis,

and diarrhea. Most are malnourished.

2. The Katindu Case — The Manobos of the Arakan Valley
in Cotabato?”

Sitio Katindu was occupied by the Manobos and by their forebears. In the 1960s,
they were forcibly driven out by the men of Augusto Gana, a politician from
Kidapawan, Cotabato, through the use of armed men and bulldozers. The Manobos’
lives were threatened, their houses and crops were burned, and most of the Manobos,
in fear, fled the area. Several Manobos were killed from this period up until the late
seventies. It was only in 1989 that the Manobos found a partial legal victory when
720 hectares of the original 1,355 hectares of Manobo territory were adjudicated back
to them by the DENR as their ancestral land. But why only 720 hectares? The

government effectively sanctioned the taking of the balance of 635 hectares, without .

compensation. Moreover, Gana’s men, in disobedience to the DENR decision,
continued to squat in said Manobo territory. The lack of effective measures to prevent
such blatant taking have left the Manobos to wander from place to place in order to

survive.

3. The Sulodnons of Iloilo 2

The Sulodnons were the original inhabitants of Sitios Manabahan, Agdalusan,
Tagbakan, Hagnaya Daku, Hagnaya Gamay, Badiangan, and Tina of barangay Jayobo
Lambunao, inIloilo. In 1951, they were ordered to vacate their lands by the forces of
the Philippine Constabulary and the Philippine Ground Force. These orders were
allegedly issued as part of an anti-Hukbalahap campaign ther: enforced. After they
were evicted, employees of the Bureau of Lands surveyed the area for the
establishment of the Iloilo National Agricultural School (INAS), now the West Visayas
State University, notwithstanding the vehement protest of the Sulodnons. Later on,
the Sulodnons attempted to enter their old homesites, but were told that the property
had already become the property of the school, and that they had no rights whatsoever

to said territory.

4. The Chico Dam and the Kalingas?®

The 1974 Chico River Basin Development Project involved four proposed
dams across the Chico River crossing the provinces of Kalinga-Apayao and Mt.
Province. The dam was to become the largest hydroelectric power plant in Southeast

¥ Rene Agbayani, Defense of Ancestral Domain: The Katindu Case Study, Vol.V No.1 Horizons 11 (1994).
% Atty. Felix Q. Vinluan, The Problematique of the Sulodnon Ancestral Claim within the West Visayas State
University Campus Reservation, Vol. V No. 1 Horizons 21 (1994).

#  Atty. Donna Z. Gasgonia, The Narmada Project and the CHICO: A Comparison, Vol. I No. 2 Horizons 21
(1989), and Marifior Parpan Pagusara, Does native need title? November-December DiLIMAN ReviEw

66 (1983).
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7. Mangyans of Mindoro and the Loggers®

The six major Mangyan tribes have considered the Island of Mindoro home since
time immemorial. Swidden farming and trading with foreigners who came to their
ports were their economic activities. As the Spaniards and more outsiders arrived
on the island, the Mangyans fled to the mountains, and were thereby deprived of the
lands below. The most recent cases of dispossession involve mining leases and forest
concessions. A classic case occurred in 1986, when the then Ministry of Natural
Resources advertised in the Philippine Daily Inquirer and Malaya an Invitation to
Bid to cut timber on 46,000 hectares of land in Mindoro. The Mangyans) alarmed,
attempted to find out, through an non-governmental organization (NGO), what areas
were covered, but the Ministry never acknowledged said inquiry nor replied thereto.
Eventually, a timber license agreement was signed via a negotiated sale to a certain
Oriental Wood Processing Corporation (OWPC). This agreement covers seven (7)
municipalities, affecting 30,000 Mangyans.

8. The Dumagats in Diteki, San Luis, Aurora®

This case of the Dumagats involves dispossession by the government under the
guise of environmental protection and conservation. The Dumagats, who met the
Community Environment and Natural Resources Officer of the DENR, attempted to
get official recognition of their ancestral domain. They were summarily told that a
portion of their ancestral land fell within the Aurora National Park, and therefore,
they were squatters, and had no rights thereto. The government subsumed Dumagat
territory in the public domain despite the fact that the Dumagats considered said
land as their own since time immemorial.

C. Lack of Effective Mechanism to Enforce Right of IPs to Compensation

IPs are pre-colonial owners. Their rights precede the legal institutions as we
know them today. Why have their ancestral territories been taken by the government,
or why has the government allowed said taking? Centuries of taking must be stopped
and redressed today. Past wrongs cannot be corrected by the mere passage of time. If
time has made restitution impossible or impracticable, compensation or damages
must, at the very least, be paid.

The fact that IPs are owners of their ancestral territories is, and has always been,
recognized and protected within the Philippines’ legal framework, theoretically.
History, however, illustrates that these laws have been miserably ineffective in
protecting IPs’ rights as owners, and IPs have been deprived of most of their ancestral
territories. Recently, in order to finally “establish the necessary mechanisms to enforce
and guarantee the realization”* (emphasis supplied) of IPs’ rights as owners, Congress
passed the “Indigenous Peoples Rights Act of 1997” (“IPRA”), or Republic Act 8371.

32 Seeid.
3 Donna Z. Gasconia, Our Ancestral Domain is Within a National Park, What Shall We Do?, Vol. I No. 1
Hormzons 12 (1990).

% Indigenous Peoples Rights Act of 1997, R. A. 8371, §2 last par. (1997).
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men, and regardless of race or creed, each person had the natural right to be treated
equally. He declared that as far as Indian title to territory was concerned, Indians
had true dominion, and they could not be deprived of their property on the ground
that they were not owners thereof.” Dutch statesman and jurist Hugo Grotius wrote
in Mare Liberum that regardless of the fact that Indians were considered idol-
worshippers when found by Spain, they had full sovereignty over property, which
they could not be deprived of, since it was their natural right. He wrote: plunder is
not excused by the fact that the plunderer is Christian.%

1. Spanish Period

This philosophy of recognizing IPs’ title was reflected in the land laws applicable
during the Spanish period. Justice Sabino Padilla® wrote a book® summarizing the
most important land laws during the Spanish regime. The first laws on land grants
were the “Laws of the Indies” which were promulgated by the Spanish King, to
encourage his subjects to settle in thelands of the “Indies”, including the Philippines.
The Seventh Law* of the Indies provided: “[iln places to be settled as well as in
those already settled, the apportionment of lands was to be made without prejudice to
the natives or distinction to persons.” (emphasis supplied) Under the Ninth Law,*
“[glrants to Spaniards of farms and lands were to be made without prejudice to the
natives; and those lands granted to the damage and prejudice of said natives were to
be returned to the owners thereof.” (emphasis supplied)

Towards the end of the Spanish regime, the Royal Decree of June 25, 1880 came
into existence, providing rules for the adjustment of public land in the Philippines.
By virtue of the decree, “[a]ll lands in the Philippines not lawfully owned by private
persons or which had not passed into private ownership by virtue of gratuitous or
onerous grants by competent authorities were deemed public lands.” (emphasis
supplied). Reading this decree in conjunction with the previous laws, one would
observe that public lands excluded: i) land considered under law as private (i.e.,
held by Filipinos at the time of conquest); and ii) those acquired through gratuitous

or onerous grant from competent authority.

Any doubits as to the ownership of IPs over their ancestral territories are dispelled
as the Philippines was ceded to the United States.

Frederika Hackshaw, Nineteenth Century Notions of Aboriginal Title and their Influence on the Interpretation
of the Treaty of Waitangi, in WAITANGIMAORI AND PAKEHA PERSPECTIVES OF THE TREATY OF

WAITANGI 92, 96 (I.H. Kawharu ed., 1989).
®  Seeid. at 97.

*  Justice Padilla was a member of the Philippine Supreme Court for almost 18 years between the years
1946—1964. He was also a member of the Real Academia Espanola (international association of persons
highly fluent in the Spanish language). A holder of a Doctori in Jure Civili, meritissimus, he specialized

in land registration laws.
% SaBINO PADILLA, A STUDY OF THE LAWS ON LAND GRANTS IN THE PHILIPPINES DURING THE SPANISH REGIME
(1980).
See id. at 4.

2 Seeid.
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2. American Period
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Fianza’s family had indeed held said mines in “Igorot fashion”, the Supreme Court
ruled for Fianza, and Reavis was enjoined. Justice Holmes said: “to deny them
possession in favor of Western intruders would be to say that the natives had no
rights ... that an American was bound to respect.”*

Reavis again emphasized the standard of ownership as provided by: i) native
customs, and ii) long association. Reavis expressly characterized IPs’ property rights
as fully enforceable against third parties. Reavis defined the sui generis nature of IPs’
property rights over ancestral territories — not only do said rights cover land, but
they also cover the minerals found therein — emphasizing the fact that ancestral
territories have never been part of the public domain as defined under the regalian

doctrine.

Hence, IPs remained owners of their ancestral territories through the Spanish
and American® periods. Upon gaining independence, the Philippine Republic did
not change the status of IPs’ property rights over their ancestral territories.

3. Philippihe Republic

The 1987 Constitution declares that, “[t]he State recognizes and promotes the
rights of indigenous cultural communities within the framework of national unity
and development.”® It also provides that “[t]he State ... shall protect the rights of said
communities to their ancestral lands to ensure their economic, social, and cultural well-
being. The Congress may provide for the applicability of customary laws governing
property rights or relations in determining the ownership and extent of ancestral

domain.”>

Many statutes have been passed showing concern for the IPs, mainly to address
the problem of continuing marginalization of said IPs. Republic Act 3872 (1964),
amending the Public Land Act, provided for disregarding the disposable /inalienable
classifications of public land in granting rights to IPs.”> The law may be read

% Id. at76.

#  The Japanese occupation did not affect the status of IPs’ property rights. As held in 75 Phil 113
(1945), the laws during the American period did not change by mere change in sovereignty, except
for political laws. The laws, including the recognition of IPs’ ownership over their ancestral territory
continued under the Japanese occupation, there was no interregnum.

5 Pui. CoNnsT., art. II, § 22

51 See PHiL. Const., art. XII, §5.

% Thelaw provides two things: i) “(a) member of the national cultural minorities who has continuously
occupied and cultivated, either by himself or through his predecessors-in-interest, a tract or tracts of
land, whether disposable or not since July 4, 1955, shall be entitled to the right...” of a free patent; and ii)
“(m)embers of the national cultural minorities who by themselves or through their predecessors-in-
interest have been in open, continuous, exclusive and notorious possession and occupation of lands
of the public domain suitable to agriculture, whether disposable or not, under a bona fide claim of
ownership for at least 30 years shall be entitled to the rights...” of confirmation of their title over the
previously public land. (emphasis supplied). It js important to distinguish the land occupied under
this Jaw (public domain occupied since July 1955 or for thirty years) from land considered as private
since time immemorial.

- (NIPAS) Act of 19925 defines an indigenous cyl
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law mandates the recognition of ancestral lands, customary rights and interests arising
therefrom.” The NIPAS Act recognizes that the DENR has no power to coerce IPs to
relocate outside of their territories or areas of current occupancy — the right of
possession is secured. The NIPAS also requures notice and hearing to be given to IPs
in the formulation of implementing rules and regulations of said law. The Mining
Act® expressly recognizes IPs’ rights over minerals in their ancestral territories. Just
like other property owners, IPs’ consent must be secured before any mining operation
may be conducted in ancestral lands.®’ Royalty payments are required to be made if |
any mining operations are undertaken.  and royalties are considered income or
fruits of properties, and under civil law, the right to fruits of property belong to the

owner of said property.

. ined j .
community. Theseall simply und n accordance with the customary laws of the
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e law.
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Under the Ramos administration’s Social Reform Agenda Framework, there
exists the Indigenous Peoples Flagship Masterplan of Operations. This plan seeks to
ensure indigenous peoples’ cultural, economic and political integrity through the
recognition and protection of their rights to ancestral domains.® In consonance with
said agenda, the most significant law passed by Congress recognizing IPs’ property
rights is the Indigenous Peoples Rights Act of 1997 (R.A. 8371). The law recognizes

T . . .
the rights of ownership and possession of IPs over their ancestral territories.* _The applicant failed to show that he has tit

. confirmed under the Land Registration Act. He }’:ﬂtgddtle lgt oot may be
Various Administrative Orders of the Department of Environment and Natural 0 show.that he or
Resources (DENR) embody different modes of protecting IPs’ property rights. One
provides for the delineation and demarcation of ancestral domains and ancestral
lands.® Two others provide for the management of ancestral domains and
ancestral lands.% As far as prospecting for genetic resources, the President
ordered” that no person who wishes to prospect for biological and genetic
resources may be allowed within the ancestral lands and domains of indigenous
cultural communities except with: i) the prior informed consent of sf'nd communities, been part of the public domain or th
before the Spanish conquest.... The a

* R.A.No. 7586, § 13 (1992) provides: “...(a)ncestral lands and customary rights and interests arising f?)iceptlon, for fhe earliest possession of the lot by his i
therefrom shall be accorded due recognition. The DENR shall prescribe mles and regulations to govern Interest began in 1880.7 (emphasis supplied) Y Ais first predecessor-in-

ancestral lands within protected areas: Provided, That the DENR shall have no power to evict indigenous
communities from their present occupancy nor resettle them to another area without their consent: Provided,
however, That all rules and regulations, whether adversely affecting said communities or not, shall be
subjected to notice and hearing to be participated in by members of concerned indigenous community.”
(emphasis supplied)

% Republic Act 7942 (1995).

¢ R.A.7942,§ 16 (1995) provides: “...(n)o ancestral land shall be opened for mining operations without
the prior consent of the indigenous cultural community concerned.”

2 R.A. 7942, § 17 (1995) provides: “...(i)n the event of an agreement with an indigenous cultural
community pursuant to the preceding section, the royalty payment, upon utilization of the minerals
shall be agreed upon by the parties....”

% Ma. Cecilia Dalupan-San Andres, supra note 24.

#  R.A. No. 8371 (1997), § 7 provides: “(t)he rights of ownership and possession of 1CCs/1Ps to their
ancestral domains shall be recognized and protected.” § 8 provides: “(the right of ownership and
possession of ICCs/IPs to their ancestral lands shall be recognized and protected.” (emphasis supplied)

pre_SOz C.‘hz c!ariﬁes thfz concept of long association
o Spthms .tu.nes. This concept of time immemor:
v € original occupants of their ancestral t

centur y (l.e.. 189; ), cannot quah.[y as time tmmemori
. al POSSeSS]On. Oh ChO teHS us that

divided int, L " and i) private land. Pr; ;

doman an 3 ?{Ivo. i) lar.xd orlgma}lly part of the Ppublic domajn FrthlVate land is furthf.er

Private lands € regalian doctrine introduced during the Spa e l‘(lform:.?pt of publ.xc

the 1ot existing before the Spanish conquest, IPs’ Panis period); and ij)
ter category. ancestral territories fall under

" Or time z:mmemorial — it refers to
m{ 1S consistent with the status of
eTitories. Today, occupation for a

'The case of Cari W i y f
1o was Clted as recentl as [992 in ﬂle case ir /s nd .
7 ) 9 of Dl rector o La S V.

. .
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® See note 39,

75 Phil. 890, 892 (1946).

216 SCRA 78 (1992),

¢ DENR Department Administrative Order 25 (1992).
¢ DENR Department Administrative Order 2 (1993), DENR Department Administrative Order 34 (1996).

¢ Executive Order No. 247, 18 May 1995.
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providing that lands possessed before the Spanish conquest have always been private
lands. In said Director of Lands, the Buycos applied for registration of land which
they claimed to have possessed since time iminemorial, by themselves and by their
predecessors-in-interest, for approximately 80 years. Denying registration, the Court
declared that 80 years was not possession since time immemorial. Time immemorial
being defined as time beyond the reach of human memory, time out of mind, and
when referring to possession, possession of which no man living has seen the
beginning, and the existence of which he has learned from his elders.

made by persons, other than the Indi fused.” Moreow:
4 ; ndians who owned them be 7
to protect the natives, if a Spaniard acquired land from said,nétirvees sc‘:)r{trary t(l).ero (:il
) TOY

cedulas and decrees, said contr
] " N
Lo of o ecree act could be annulled as provided in the Seventeenth

The R
by o :anc;y;l: ?::Zr gf 25h0ctober 1881 allowed any person who had been aggrieved
Oy ¥ the government, to resort to court action against the
S o v tLitIee tRoyallleelcree of 26 December 1884, which providid for the
. S to public lands, prescribed the rocéss for adj
. d :
included notice, a chance to be heard, and the aHow:nce for ac;er;LelSctlmaiemni’; h’Il'I:Z

Clearly, under the Philippines’ legal framework, IPs are and have alwaYs been
Royal .
oyal Decree of 26 January 1889, which provided for the sale of public lands, in

owners of their ancestral territories. Being owners, they have been and are entitled
to due process for any deprivation of their property.

B. IPs’ Property Rights and Due Process

Philippines i ;

by Co}gﬂ:::z 1111: 18t81?, Qrowded t'hat no one could be deprived of his property except

proper i}I)Idem njtt;r Iffn:h?s and ‘.'Vllth sufficient cause of public utility, and always aftgr
g requisite was not fulfil]

and eventually restore possession to the mjurede;;;}:; courtshad the dgty to protect,

1. Property Rights and Due Process

Due process originated from England when the noblemen resisted arbitrary '

dispossession of liberty, life or property by the King. King Edward III's statute 28
proclaimed: “no man, of what state or condition whoever he be, shall be put out of

his lands, or tenements ... without he being brought in to answer by due process of
law.””? Due process could be invoked by every person. Due process meant protection

of property against arbitrary action.

leoiaar, . : 1l of , In Section 5 thereof, provided that
oefgﬁzaltill(:: ri;)l:)l;ipgg ;;i;t:i g th(te é’hﬂlppine Islands which would dle)prive any p:rsgg
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due process of law required judici L reon E rcten operty
¢ equired judicial interventio [
e - n. Moreover, the enactment of |
ingleSIah?l:lc’ :vﬁlc;?eby a person could be deprived of Pproperty or rights without previc;clisl
passemNﬁd thero , [vjras violative of c_iue process of law.8! Over a decade later, Congress
time, duc prc:]czss . f::; r?cfi ;f:g,t:l}lslt\ hsimila;rly provided a due process clause. At the
s » at “the right of a citi i
take ' rig, a citizen to his property ... could b
acco? d;“;at}; tc;lr;l}'oupon an open, public, and fair trial before a judicial tribunale
Subjectest Lo :'}Ilnslpresmbed. by ‘the {aw of the land for the investigation of suc}{
person hall 1 dé e ‘;35 (Z:onst}tuhon, In Article IIT, Section 1, provided that “[nJo
Shall any persr lfmc‘; of life, liberty, or property without due process of law, nor
proces ofIl)aw[ ’ ? enied the equal protection of the laws.” This “right to due
Hight of ok was] more than a prerogative. It [was] an immanent and inalienable
et brf):&rnan, ;vor_nanf and child living under a government of laws.”® This
n embodied in the 1973 Constitution, and most importantly, in the

Before the Spaniards came, native Filipinos practiced their own brand of due
process. Sentences were made after investigation, said investigation taking place in
the presence of members of the same village. If any litigant felt aggrieved, an arbiter
from another village was to be unanimously named. Persons who judged were known
to be fair and just men, who gave true judgment according to their customs.”

The Spaniards also brought with them a form of due process. In the
apportionment of lands deemed convenient for the establishment of towns, the
presence of the procurator (or procurador sindico general — a person elected by the
inhabitants of a town to the local council to promote the people’s interests, to defend
their rights and to state their grievances) was required.” The Sixteenth Law of the
Indies, to ensure that natives’ rights were not prejudiced in the grant and sale to
Spaniards of land measurements, mandated that the fiscal be given notice to examine
with diligence the veracity of said claims. The fiscals were instructed to diligently
examine all witnesses of land claimants. The presidents and the audiencias were all
required to make sure that the lands being granted or sold under public auction did
indeed belong to the Crown, making sure that the natives’ rights were not prejudiced.”
Law XVII, Title 12, Book 4, required that applicaticns for the adjustments of lands

_—

7
Antoinette Royo, R li e AL
Lo Jopes 4y(1,98§§t'1 #an Doctrine: Whither the Vested Rights?, December PrriNe NATURAL Resources

Pabnia, supra note 40, at 6.

™ Seeid. at 19.
———— e 79 .
2 JsaGaNIA A. Cruz CONSTITUTIONAL LAW 93 (1993). w See id. at 30-35,
See id. at 61.

7 7 BLAIR & ROBERTSON, supra note 22 at 179.
Roxas v. City of Manila, 9 Phil 215, 221 (190
La i )
Compania General de Tabacos de Filipinas v. French, 39 Phil. 34, 53 (1918).

Raquiza v. Bradford, 75 Phil, 50, 65 (1945).

7 PADILLA, supra note 40, at 3.
5 Seeid. at 5-6.
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#The due process clause was kept intentionally vague so it would remain also
conveniently resilient.... The very elasticity of the due process clause was meant to
make it adaptable to every situation, enlarging Or constricting its protection as the
changing times and circumstances may require.”® Due process entails a procedure,
and protects against arbitrariness. Everyone has the right to due process and this
right must be interpreted ina flexible manner. IPs are, and have been entitled to due
process. The due process clause today and the laws in the past never made any
distinctions. IPs can invoke the right to due process and cannot rightly be
discriminated against. The due process clause must, therefore, be adapted to suit the
special circumstances of IPs today. Due process requires a consideration of: i) the
IPs’ history of dispossession, ii) the largely informal manner of the appropriation of
IPs’ ancestral territories, and iii) the massive physical dislocation that IPs have
undergone. Due process for IPs will require remedial measures — looking back into
history to correct past wrongs.

The due process clause talks of property. Property includes all things which
may be the subject of appropriaﬁon,&“ or which may be the lawful subject of contracts.
Itincludes real or immovable property such aslands, buildings thereon,® and personal
or movable property, such as cars, television sets,” _and it includes vested rights.‘*8
As owners, the IPs’ right over their ancestral territories is property protected by due
process. Being protected by due process, IPs are entitled to certain procedural

safeguards, such as notice and "hearing, and their ancestral territories cannot be
arbitrarily taken or disturbed by the government.

2. Taking of Property and Compensation

ation. All private property is subject to the
control of the State for the common good. “The use of property bears a social
function,”® and “every holder of property, however absolute and unqualified his
title may be, holds it under the implied liability that his use of it may be so regulated

that it shall not be injurious to the equal enjoyment of others having an equal right to
the enjoyment of their property, nor injurious to the rights of the community.”%

Property is, therefore, subject to the police power of the State.

Of course, no person lives in isol

however, must be differentiated from taking or deprivation. This

Regulation,
power to take has always been exercised sparingly subject to limitations, since the

Spanish period. The Ninth Law of the Indies required restitution if a land grant was
prejudicial and damaging to the natives? - The land grant laws of Spain did not,

[
% Yot v. Intermediate Court of Appeals,
5 CrviL CoDE, art. 414 (1950).

8 See CrviL CODE art. 415

148 SCRA 659, 667 (1987).

. #  See CrviL CoDE art. 416.
8 1 JoaQUIN G. BERNaAS, SJ., THE CONSTITUTION OF THE REPUBLIC OF TH!

8 PpL. Consr. art. XIL § 6.
9% United States V. Toribio, 15 Phil. 85, 93 (1910).

9

PADILLA, sUpra note 40, at 4.

& PriLippINEs: A COMMENTARY 40 (1987).
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and inhere eve ive forms. No law, t i
exerdsm; Ss;x;zr:i) Icloglfer this rlght.upon sovereignty or upon any G:)l\erreifr(\)xlx'\eérlli
g a§ 1 :S quam-fsoverelgn powers.”* The exercise of eminent domain
o dubmierin ;}ue o .dgg process, because even if there were “no organic or
oot pt. oo thourc;;’ r.ruiulnng compensai:‘ion to be paid, the seizure of one’s property
ke s d;e i g lm ended for a Fuhllc use, would undoubtedly be held to be a
P Sttt Thisof : a}zi) and a denial of the equal protection of the laws.””
{emphasis supplic a.ViOIa trilg t tfo take must not be used capriciously or arbitrat"ily
Bt iy et ap o uuoixé o %dll:re process, and acts of both Congress and the;
occutivemay end up as ! tf:] operty is, therefore, subject to the State’s power
e et ¢ esf * temtorlgs may be taken by the State, but the State’s
e et of (e Og < to the very str‘mgent conditions of due process. The
e e oroc eel.r a;cestral territories over the centuries fails to meet the
peitemes ue process. In most cases, IPs were never given notice and he: ri
cases, just compensation has never been paid E

“Taking” und i in i y
entrance bygthe eXer rzm{nent ‘domam involves particular circumstances such as: i)
mmomentany i) B st 1gmator into the property; ii) said entrance must be more th.an
et o use,d b sb;incg must be ur}der some color of authority; iv) the property
1% purpose or informally appropriated, or injuriously affected;

See id. at 19.

PriL. Consr. art. ITY, § 9.

Civi. Cop, art. 435.

Republic v. Juan, 92 SCRA 26, 40 (1979).

stayan Refining Co. v. Camus 40 Phil 551, 558 (1919) .
Visayas Refining Co., 40 Phil 551 at 560-561.

De Knecht v. Bautista, 100 SCRA 661, 666-667 (1980).
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and v) the use of the property for said public use must result in ousting the owner
and depriving him of the beneficial enjoyment of said property.” (emphasis supplied)
Over the centuries, the Gtate itself, through its instrumentalities, has occupied, or by
- jts permission, has allowed many mowlanders” or outsiders to occupy ancestral

territories, thereby driving away IPs who really are the rightful owners and occupants
of the same. The taking of ancestral territories has been mostly through informal
¥'s assumption that said territories are public

appropriation — based on the governmen
the Aurora National

land (i.e., making part of the Dumagat ancestral territory as partof

Park).

v Moreover, in the exercise of the right of eminent domain, the proper proceeding
must be instituted. “[T}o hold that the mere declaration of an intention to expropriate,
without instituting the corresponding proceeding therefor before the courts, with

assurance of just compensation, would already preclude the exercise by the owner of

his rights of ownership over the land, or bar the enforcement of any final ejectment
order that the owner may have obtained against any intruder into the land, is to
sanction an act which is indeed confiscatory and therefore offensive to the

Constitution.”"® [ Allthough due process does not always necessarily demand that

a proceeding be had before a court of law, it still mandates some form of proceeding

wherein notice and reasonable opportunity to be heard are given to the owner to

protect his property rights.”"” Where the law does not provide for hearing and no
judicial proceedings are commenc

ed, and an “automatic appropriation” results, there
is a violation of due process.'” To date, very few IPshave had the opportunity to be
heard as far as the taking of their ancestral territories is concerned.

The taking of IPs’ ancestral territories is fait accompli. The IPs’ right to due process
has been violated ina long, complicated history. Gjven that under the IPRA, property
rights (not belonging to IPs) existing within ancestral domains are to be respected,
and for reasons of practicability, the only redress available for past violations of IPs’

right to due process is the payment of just compensation. Therefore, an effective

mechanism for said payment is warranted.

3. Just Compensation for IPs

ocumented the existence of native property regimes and Jawsin
force prior to their arrival. They recognized that natives lived inthe Philippines. The

Laws of the Indies and other land grant laws up to the enactment of the Civil Code of

1889 mandated that natives’ rights were not to be prejudiced. Indigenous peoples’

property rights were never distinguished as being inferior or otherwise subject to
s. The responsibility of the State to protect IPs’ rights

arbitrary taking in these law!
under the law was absorbed by the American government under the Treaty of Paris,

The Spaniards d

% Republic v. Vda. de Castellvi, 58 SCRA 337, 350-352 (1974).

10 Familara v. M Tuason & Co., 49 SCRA 338, 341 (1973).

101 Manotok v. National Housing Authority, 150 SCRA 89, 102 (1987).
i A faaemne 160 GCRA 89 at 105.
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because these laws were non-political i
the due proc incharacter.® The American regi
establishgd ; }f:ts I;l;usee, as .k;l\own.today, in the Philippines’ legalei-l;teeflnbgdd,ed
never exﬁngﬁishedlf ;ty n-ghts prior to the coming of the Spaniards existed were
to respect those ri hiv. These laws and that the United States government it aded
State. The Jap'anege o. ese ngl}ts have never been expressly extinguished le)n tf\
respecting private pr ccupation did not interrupt the continuity of tl'lgeulle e1 Y em
e s ins l;)pertx rights, said laws being non-political. The laga systerg
terrifories' EVPeI; th eLPUth nev.'er ex,ﬁngulShEd IPs’ property ng}"lts to the::" ; passeal
organized system fOl‘etha?i?ﬁ;{egIStral'hon Decree, whose purpose is to rc?;licﬁsn
registered, said decree ne ith g of private lands, does not require privaterl,ands ;) abI;
cose of registration orn ei er.granl.mg nor extinguishing private property rights in
indigenous rights, but t(})‘?S- regls??hon' The 1987 Constitution expressly re« G
signed by thegPre'si(;l provision really grants nothing new. IPRA grrlgczggslﬁs
e ership of ancestrent on October 29, 1997, once more, ex 1 i ;
al territories. » expressly recognizes IPs

Despite the continuity and

or i y apparent protection the legal i

Cenmﬁ;gssn&fy}zng:y rights, why has their marginahzagtzi‘ozy:(:iltri\n}:lisdp;ggci;‘:

? y government, through PANAMIN '

. place t ent, through 2 , transport th
Encestr(;] I::;IC; ;n P;i.léw.van, resultmg in the Bataks losing possers,siron :ngactgf\strg? II';
o r}; I:h viously occupied by them, amounting to an eventual usurpati S
Mie lands Sii'i 0 Kt:;ige;:ofns? Wl'lhyfdid the government not act in prote?ﬁrg; t(t):

nob rom the forcible usurpati i
o ; from the fo surpation of their i
sfter ¢ lf:o(s;fafi; The DENR’s adjudication of half of the original are;) :(‘: It:if; tI\}/’I;:) 4 l:he
et e ty years does n?t comply with the requirements of due pro oo —Cf
o ar -uotproperty was taken and said taking sanctioned by the (f:fe o t
o 0y nl t; :i:r:i?;\lslatls)t?. As fatli\ as the Sulodnons of Hoilo are conimemi?r
the oo : ious sitios on the basis of national security i '
porm ar:eie::lgn [versus insurgents, should not have been perntl};:;;tgggé - Pal‘:}?f
e g y ::1 te}‘lnctlon resulted in deprivation of their property. Much lecsaslgfotﬂg
ernm ave transferred said property to the West Visayas State University

. —this a iati
ppropriation of property by the government required the payment of just

compensation, which the

€ , government never paid. If i i

ampn € g u paid. If the Kalingas d

the’sazg él;;aclgtgl:;publ}aty wl.uch eventually pressured the gcai'e;grﬁz:\f?(l;nc?;\tiel

indigonous o] Ero]ect, th'eu'.property would have been taken arbitrarily. Must

ot propefty fl e; h ia’vev\tlc') dfe ll.ke Macli-ing Dulag for the government toyl.'espect
ghts? Will indigenous peoples have to die before getting just

" compensation?
? As far as the Tagbanuas of Palawan are concerned, after voluntarily

ceding some of thei itory i

rights over thefrte}:l:v aartlftestral terletory in exchange for a reservation, their property

2 ortion of the same tlonhv.vere waated when the government issued permits over

Aetas of Contan] Luzono thlrctll parties for the harvest of trees. For the unfortunate

territory has become Cl:;’k% ave nowhere to go today, given that one part of their

area (the Sacobia Dovel ase, and the other having become a pilot development
velopment) by law, their territory has been lost via governmental

—_—
0
Co Kim Cham
. v. Valdez Tan Keh hil
sovgrexgnty did not abrogate :05.750[1;& . 1] 13 (1?45). The Supreme Court held that a mere change in
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action without just compensation of any kind. For the Mangyans in Mindoro, the
single contract granting a timber license covering 46,000 hectares of Mangyan territory
was done without any respect for Mangyan rights. The contract deprives the
Mangyans of much valuable timber, and effectively disturbs their possession of the
same area. In assuming Dumagat territory in the Province of Aurora into the Aurora
National Park, even with the Jlaudable purpose of environmental preservation, the
State took said property without paying just compensation in assuming said area as

public land.

The laws protecting private property in general have been clearly insufficient

for the effective protection of indigenous property rights. Partly a problem of

enforcement, partly due to the condescending attitude of the State and other Filipinos
divergence of views

towards indigenous peoples in'the past, and partly due to the
held by the indigenous people and the State concerning property, where the
indigenous generally do not rely on paper titles, and the State placing a premium
thereon, special legislation was necessary. IPRA is Congress’ answer. However,
IPRA is silent as to the compensation that must be paid for ancestral territories taken
in the past. The general principles of due processand general laws on eminent domain
have been proven inadequate to enforce the IPs’ right to compensation. The special
circumstances of IPs make it imperative for the payment of just compensation to be
provided forin special legislation, whose urgency is highlighted when viewed under
IPRA which expressly protects third party rights within ancestral territories.

The necessity of special legislation on just compensation will generate the
question of what kind of just compensation should be given, or by what method/s
1Ps should be compensated. Since the issue of just.compensation for IPs is a novel
question in Philippine law, it becomes necessary to look at the general principles of
international law, and at other foreign jurisdictions. )

C. Just Compensation for IPs and International Law
1. Just Compensation for IPs — Suij Generis

Philippine jurisprudence has provided several guidelines in determining just
compensation. “Just compensation is defined as the full and fair equivalent of the
property taken from its owner by the expropriator.”'* Just compensation, therefore,
contemplates an equal replacement for ancestral territory or parts thereof taken.
From the IPs’ point of view, however, there can be no true equivalent to the territories
on which they have based their cultural and social integrity. “The measure is not the
taker’s gain but the owner’s loss.”'% The special attachment, the spiritual bond of
IPs to their ancestral territories, must be given the highest consideration.

104 Association of Small Landowners v. Secretary of Agrarian Reform, 175 SCRA 343, 378 (1989).

15 B.H. Berkenkotter & Co. v. Court of Appeals, 216 SCRA 584, 586-587 (1992).
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mlue"l(‘)of iﬁlennmprc;pz il:;t tcompliiexilsat}i‘on, the trial court should first ascertain the market
, to which should be added the c i
deducting therefrom the conse i i e i oo i
ng quential benefits which may arise fr
i)g;(s);;}r\xs:&nélf Ctll.'le con:sq:.ilerlltial benefits exceed the consequentg’al damage(;n:hte};:
e disregarded altogether, as the basic value of the .
231 ” “ ¢ Tope h
1:;;1 eg\ue;;r)l; case.ﬁ106 T]ll1e market value of the property is thef) prIi)certt{\:t (;1;? EZ
n by parties willing but not compelled to enter i
~Among the factors to be considered in arrivi i A
m TS to be ving at the fair market value of the
21;: sl) ;:;osdt (l)rf1 atcl.;lqulsu:t(i)g;l;l) the currfent value of like properties; iii) its actual or g?gfa
; e pa ar case of lands, iv) their size, sha i
5 ane i : - , shape, location, and the t:
?::Ct grrsal;c::; ti\:rg;)frfli.czlst(em‘phasm sglpphed). For ancestral territories, some of t‘;ez)e(
] or impossible to determine. How can one’ fo
r in _ . , for exam
;ite:vecl"zl\;ne ti\le) cost of acquisition of territory occupied before the Spanish conqusslf’;
ewoul not be right to value it at zero, since in acquiring said territory, IPs actuall .
rked on the land. IPs may not have declared any of said territory, for taxatior{

purposes, and the taki i i
P e ing of said territory would have made such declaration

[lust compensation is to be ascertained as of the time of the taking, which

. usually coincides with the commencement of the expropriation proceedings. Where

the instituti . .
tl(;c; ?Z:c:]:tl;)jl;\ :{fl t:se (a)lfc:l}?n t_;;rececfle; erflltlry into the property, the just compensation is
e time of the filing of the complaint.”’® Th i

N ! ] f the | . e past taking of

2 }r\l:eiels‘tsrt?tllﬁzirnto?y;av1ng beef\ primarily through informal appropriatitl))n, or withgout

e institut \?:i 1(,1)a ttl Oer,-l appr(;]prlatte Ii)ro;eedings, and often, in stages of encroachment
' may have to be determi is (i ‘

bt pot of king) y ermined on a case to case basis (i.e., the most

mone'szgnes!I"t of ju,St comPensation is not always required to be made fully in
one s)({)s ; ince IPs’ valuation of their ancestral territories cannot be fully equated
- Crl)udedail;: g ﬁzxg:g;;?:r;monfe.tary consideration acceptable to IPs should also be
: ation of just compensation. “[Tlhere must be full payme:

. . t

%\]j;ls;;ﬁr;‘\plenzatlon bef‘ortz1 the title to the expropriated property is transfg‘r}eld ”1111‘
‘ iple does not old true for most ancestral territori i :

held by third persons in good faith. rritories or porions theree

gener(gne ndla);‘ glean from the aforementioned that just compensation for IPs is sui

impbrt,a;:ir:) t fat the current state of P.hi]jppine law and jurisprudence requires the
n of concepts from abroad in order to operationalize the meaning of just

compensation for IPs. .

——

16 Segid.
7 See id,
% Seeid.
See id.
Association of Small Landowners Inc. v. Secretary of Agrarian Reform, 175 SCRA 343, 388 (1989).
Land Bank of the Philippines v. Court of Appeals, 249 SCRA 149, 160 (1995). .
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B. IPs’ Property Rights and Due Process
a. Overview

The Philippines “adopts the generally accepted principles of international law
as part of the law of theland.” The sources of international law include international
conventions, international customs, general principles of law recognized by civilized
nations, and subsidiarily, judicial decisions and teachings of highly qualified publicists
of various nations."

The right of IPs to compensation involves two concepts: i) human rights, and ii)
compensation. Both are matters of international law. “The international law of human

rights parallels and supplements national law, superseding and supplying the

deficiencies of national constitutions and laws.”'* Also, “the practice of States that is
accepted as building customary international law of human rights includes some
forms of conduct different from those that build customary international law
generally.”"> Members of IPs, like any other human being, are entitled to the rights
set forth in the Universal Declaration of Human Rights, as adopted by the General
Assembly of the United Nations on December 10, 1948, to which the Philippines is a
signatory. A member of an IP is “born free and equal in dignity and rights.”"V He is
“entitled to all the rights and freedoms set forth in the Declaration, without distinction
of any kind, such as race, color, ...””"® He has “the right to own property alone as well
as in association with others” and he shall not “be arbitrarily deprived of his
property.”® He has “the right to an effective remedy by the competent national
tribunals for acts violating the fundamental rights granted him by the constitution or by
law.”* (emphasis supplied) .

An important convention is the United Nations International Labour
Organisation (ILO) Convention No. 169 (Convention Concerning Indigenous and

12 Py ConsT. art. I1, § 2.
31 AN BROWNLIE, RINCIPLES OF PUBLIC INTERNATIONAL Law 3 (4th ed. 1990).
" Lous HENkIN ET AL., INTERNATIONAL Law Cases AND MATERIALS 1022 (2d ed. 1987).

D5 Id, at 999.

16 The Declaration, at its adoption, was nota treaty and not an international agreement, but the duty to
“observe faithfully and strictly” said Declaration, was unanimously proclaimed by the United Nations
General Assembly in the 1960 Declaration on the Granting of Independence to Colonial Countries
and Peoples, and in the 1963 Declaration on the Elimination of All Forms of Racial Discrimination.
HENKIN supra note 114, at 987-988.

U7 Universal Declaration of Human Rights, Dec. 10, 1948, UN General Assembly, art. 1, available online

URL http://www.un.org/Overview /rights.html.

See Universal Declaration of Human Rights., art. 2.

See Universal Declaration of Human Rights., art. 17. It has also been said that the mere fact that the

Declaration says that an individual has the right to own property warrants no conclusion that there

is a human right to property, but “(a)ll states have accepted a limited core of rights to private property,
and violation of such rights, as State policy, may have already become a violation of customary law.”

HENKIN supra note 114, at 997.
0 See Universal Declaration of Human Rights,, art. 8.

1
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Tribal Peoples in Independent Countries). ! The Conventi i i
:E é;dgpendiﬂt countries whose social, cultural and e‘::atcl::is Sgrl‘lgfntgr?s'l E?sltl}.):;l}:llself
* from other sections of the national community and whose status i
wholly or partially by their own traditions or by speci b regu’l’ated
zdentlfic.atf'on as indigenous or tribal shall be regarc}i’ecf a;l?}:;xd(;ﬁiﬂ??z;?i Slf ’
determining t‘he groups to which the provisions of the Convention appl ”monTl? .
: Sl%\;eig;r?ent 1strespot1:1sz'ble for theh;:rotection of the rights of these peoples ang Fs z)’.bliged t:
Jor systematic action which should include measures t
peoples “benefit on an equal footing from the rights and opporm:i?;eznvi;gl:;égrezs (le
laws anc'l regulations grant to other members of the population.” “The rights 2
owm.zr.sth and possession of the peoples concerned over the lands whic}(? the 4
:railtlona]ly occupy shall be recognilz]ed.”1?* “The rights of the peoples concernegl’
I;)l the natura_l resources pertaining to their lands shall be specially safeguarded.” s
the exploitation of resources pertaining to their lands, they are to receive “fir
}clompensatz.on for any dar7uges they may sustain as a result of such activities.” 12 The,
ave the ngh.t against being removed from their lands. In case their removal is necess 4
as an exceptional measure, their prior informed consent must be obtaired. Thaefi}r’
right fo return to their lands must be respected (once the ground for relocation ceases
to exist). In case such return is not possible, they must be given equivalent lands (of

. the same quality and legal status) as per agreement with competent authority or in

the absence of agreement, in accordance wi i

> ent, with appropriate procedures. Compensation
may z?lso bein money or in ktftd, as may be preferred by said peoples. Any resulting loss
or injury from said relocations must be fully compensated .’ (emphasis supplied)

-_—

" Indigenous and Tribal Peopl i
ples Convention, 1989, June 27, 1989, Internati isati
Gene : ) ) , International Labour Organisation
N 6r‘91.1t ionference, available online URL http: / / www.halcyon.com/pub/FWDP/ International/
Ee}:ni}::rf’[ilgis }t‘l:s éneot ratxf}ed the C9nvention, but ratification of said Convention has been
the parties.” Although » (o ch e aKing treaties create general norms for the future conduct of
of rhtes of. - andg 1 “(s)uch treaties are in principle binding only on parties... the explicit acceptance
creating effect " and, 1tn some cases, the declaratory nature of the provisions produce a strong law-
rule.” JAN BROV;;? LIaES great as the general practice considered sufficient to support a customary
Moreover, the » PRINCIPLES OF PUBLIC INTERNATIONAL LAW 12 (4th ed. 1990),
acceptable to th ocument itself should be considered as embodying principles of law considered
Ptable to the international community of States, having been drafted by members thereof.
See Indigenous and Tribal People’s Convention, art. 1.

See id., art. 2.

See id, art. 14.
Seeid. art. 15
See id.

See id. art. 16.
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Other documents such as the draft of the United Nations Declaration of Rights
of Indigenous Peoples'® and the International Covenant on the Rights of Indigenous
Nations (formulated by IPs themselves)'® echo a simiiar right against arbitrary
deprivation of property and a right to just or fair compensation.

Allof the above recognize the right against deprivation of praperty without
due process, and mandate the payment of just compensation. The question, however,
remains as to how just compensation for IPs may be operationalized. Compensation
for the taking of the property of aliens is required in international law." “The elements
constituting just compensation are not fixed or precise, but, in the absence of
exceptional circumstances, compensation to be just must be equivalent to the value
of the property taken and must be paid at the time of taking or with interest from that
date and in an economically useful form.”! There is the Hull formula, the
requirement that compensation for expropriated property must be “adequate, prompt
and effective.”’® The State’s responsibility for injury to persons, as an international
concern, does not only involve the treatment of aliens. History shows that governments

.in the past negotiated “protections for ethnic minorities with which they identified, .

even those who as a matter of law held the nationality of the country in which they
lived.”"® IPs’ right to compensation exists, from the international human rights law
perspective, and from the international law requirement of compensation for the
taking of private property. However, in the same manner that Philippine municipal
law’s traditional concept of just compensation is deemed inadequate to meet the
special requirements of IPs, it can be said that the traditional international law concept
of compensation — having developed from the circumstances of taking an alien’s

12 One of the premises of this draft formulated by the Working Group in the United Nations is the
concern that indigenous peoples have been deprived of their human rights and fundamental freedoms,
resulting in the dispossession of their lands, territories and resources. Article 7 of the Draft gives IPs
the collective and individual right of redress for any action which may or actually dispossess them of their
lands, territories or resources. Article 10 declares their right against being forcibly removed from their
lands and territories. Any relocation must be based on prior informed consent, after agreement on just
and fair compensation, and preferably, with option to return. Article 21 provides for the right to fair
and just compensation for deprivation of IPs’ means of subsistence and development. Article 26
expresses IPs” ownership of their lands and territories, and provides the right to effective measures by
States to prevent any interference with, alienation of or encroachment upon these rights. Article 27 declares
that IPs have the right to the restitution of lands, territories and resources which they have traditionally
owned or otherwise occupied or used, and which have been confiscated, occupied, damaged without
their free and informed consent, and if restitution is not possible, they have the right to just and fair
compensation, which may be freely agreed upon, or may take the form of lands, territories and
resources equal in quality, size and legal status. The Draft is gvailable online URL http://
www.halcyon.com/pub/FWDP/International /drft9329.txt.

1 The Covenant was signed on July 28, 1994 by the Crimean Tartars, the Numba People of Sudan, the
Confederacy of Treaty Six First Nations, the Opetchscht First Nation, and the West Papua Peoples
Front. The Covenant is available online URL http://www.halcyon.com/pub/FWDP/ International /

icrin-94.txt.
% HENKIN supra note 114, at 1109.
B Id. at 1112,

82 qd, at 1113. .Tl}e name was derived from the exchanges between the US Secretary of State Hull and
Mexx_can Mm_xster of Foreign Relations where said compensation was asserted in diplomatic exchanges
and international tribunals for American nationals’ properties taken by the Mexican government.

133 Id. at 982.
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proiirtt}éta—tels not _sufﬂcient to meet IPs’ needs. Hence, recourse must be mad
SmuJPrrreme Couftr?l(l:t:]:e ?irr ctuston‘\:i The Carino doctrine was handed down by tieel;g
: ) =ne 1rst decade of this century. Tod i
t : t ry. lToday, legal doctri
;Ir: n};ev I‘;Ilné:i:d Statt?s still havg persuasive effect on Phih'p};)ineg law a‘;\d %isisdi‘l’:ilope‘j
e as, olr In areas originally culled from American law. One J h P ence,
ment of IPs’ rights. The United States itself, being : er Ay

looks to her si ; a common law jurisdjcti
sister common law countries, for developments in legajl doctlrcizzg,
7

the issue of native title, or Indian title, or aboriginal title

compensation.

b. Selected Foreign Jurisdictions
(i) United States of America™®t

the tfll i1;11111:‘)&1 f}iatgst 0. Alcea Band of Tillamooks,* the Court considered compensable
b neve% Zevie late of Ian'ds under Indian Occupancy, even if title to said lands
S e 5ear1 ous yhrecognllzed by the State through treaty or statute. The Court
foith et o ); as ht e Ordinance of 1787, it was mandated that: “the utmost good
Hhem mpn : ZZ‘ e 0 serveltli toward thl'z Indians; their property shall never be taken from
when Conpress ’r""”‘ijng (emphasis supplied) The Court also said that in 1872

was mand agtred F};hOVI_ ed for rhg settlgment of the Dakota territory, compensation'

ed. The Court, quoting Minnesotg v, Hitchcock, 185 U.S, :l’>73, declared:

—_—

™ In1823,in 5L, i i

Indiang, werelx;of?c.) gzlc'iigr]:ef Jdus:ce Marshall said that the Tights of the original inhabitants, the
claim to retain possession gar o, They were the rightful occupants of the soil, with legal and just
qualified the rights of thealx\ll;se ofsaid ,la“C_l according to thejr own discretion, The Court, howe{/er
settlers, No dittotrr s 1ans — said rights being impaired by the “discovery” of European’
lands occupied by Indi as ~Tade as to the authority of the Crown /State over vacant lands and
occupancy (disﬁny i ha‘les, title to bOt!l.We.re vested in the Crown, Indians held only the right of

- guished from the Philippines where owriership of ancestral territory was %zever

of the right 1

policy o% ; e:;e ﬂc'\teﬂp;tr)st;e:slord to sell. In 261 U.S. 219, 227 (1923), the Court reiterated the United States’

Court said e ot cla'n ian right of occupancy from the beginning. In 314 U.S. 330 (1941) the

action, that the s 1;11 ::([)1 land need not necessarily based on treaty, statute or other govemme’mal

United States, i, e of official recognition of the right of occupancy was not conclusive. In the

aropess SEtt,Iers Igneél_ous pghts have been dealt with via treaty or by law. Upon “discovery” b

Virtue of treatie: lh 1an rights were generally considered as limited to the right of occu, an?’ By

- however, fee simple title over certain lands were held by Indians. The c}:)onceyiat oyf

trusteeship also exi
the State. P aiso existed, whereby the members of the Indian population were considered wards of

91, ed. 29 (1946).
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Whether this tract... was properly called a reservation,... or unceded
Indian country,... is a matter of little moment ... the Indians’ right of
occupancy has always been held to be sacred; something not to be taken
from him except by his consent, and then upon such consideration as should

be agreed upon.’

Almost a decade after, in Tee-Hit-Ton Indians v. United States, ¥ the Court modified
its ruling and said that the extinguishment of Indian rights was not compensable
unless said rights had been previously recognized by Congress through law, or
otherwise. Nevertheless, in the U.S., compensation has been the rule, rather than the
exception, before and after Tee-Hit-Ton. In United States v. Creek Nation,® the
government disposed of lands held by Indians under fee simple title (as a result of a
treaty) and the State failed to cancel said official disposition after knowledge of its
error. The Court said that the disposition was a compensable appropriation by the

State.

In Shoshone Tribe v. United States,’® the Shoshone tribe had the exclusive right of
occupancy and its beneficial incidents to a reservation by virtue of a treaty, although
the ownership of the land was still vested in the United States. The Court declared
that the State’s action allowing another tribe to occupy said reservation was
compensable taking. Damages recoverable included: i) the actual value of the property
right/s taken, and ii) the additional amount necessary to make said compensation
just, suich as interest, taking into consideration all the circumstances attendant.

In United States v. Klammath and Moadoc Tribes,'® the Indian tribes had possessed,
since time immemorial, 20,000,000 acres within the States of California and Oregon.
Congress authorized the executive department to enter into a treaty with said Indians
for the purchase of said lands. A treaty was negotiated, and a reservation for said
Indians was established. Subsequently, unalloted lands within the reservation were
conveyed by the government to a private company without the consent of the tribes,
and withoutany compensation. Later on, compensation was paid by the government,
but the issue of what to consider in determining compensation was raised, specifically,

if the value of the timber thereon was to be considered, and the Supreme Court said

yes.

In United States v. Santa Fe Pac. R. Co,"! the Court said that a law providing
an offer of compromise'? with an Indian group (Walapais) for the settlement of Indian
title could not be considered, by itself, as being an extinguishment of Indian title in

1% 91 L.ed. at 38.
197348 U.S. 272 (1955).
13879 L. ed. 1331 (1934).
81 L. ed. 360 (1936).
10 82 L. ed. 1219 (1937).

314 US. 330 (1941).
12 A limited reservation area was to be created exclusively for the Walapais Indians, in exchange for all
lands beyond the reservation.
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State. In the same case, the Court took notice of the fact that the ‘fgl);;ficsi :v%??as: ot e
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- forfeiture of Indian lands in favor of the government

A clear case of compensation for Indian title extineyj i
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subsurface ri

f;rf,?:t (;fz‘@)sgé 6t12\e S.tﬁ?e 011' 4538 million acres;™ i) financial c:rﬁgtgsgzzztgetll‘::
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ompen: , 1s Important to aid IPs in adjusting to their inevitably alt d
statu eing owners of more than ancestral territory. The case of Ale}:skaeizea

I .
St 11416 tr};z Cg;z oftCI:Z'nty of Onezda', New York v. Oneida Indian Nation of New York
conveyed tI:-ib lin d P ued petitioner for damages, alleging that their ancestors
Violatod the s ; m?;in t(:hNevY York State under an agreement dated in 1795, that
for a specified s e 4 & the said agreement void.'” The Indians sought Compens’aﬁon
The Supreme CPenqh of time when a part of the land was occupied by petitioner.
for violation of t(;\l:i: eld that th? Indians had a federal common law right of action
century. This ca possliswry l‘1ght.s and the petitioner was liable, even after overa

comminted Se€ says that native title claims for compensation today, for wr.
€d In a very distant Past, must still be given due course. ’ ones

43UsC, 1 ’

: + ch. 33, quailable online URL http:/ /fatty law.cornell.edu/uscode/43/ch33.html,
3US.C, ch. 33, §1611.

See id., § 1605.

470 U.S. 226 (1985).

47 .
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@ii) Canada™®

Since the 1970's, negotiations for native title claims have been ongoing, mostly
under what is known as the Comprehensive Claims Policy. Generally, the settlements
of native title have provisions on: i) self-government, ii) ownership overland, surface/

18 Canada officially has four indigenous peoples: i) Treaty/status Indians, ii) non-status Indians, iii)
Inuits, and iv) Metis (ASSEMBLY OF FIRST NATIONS RESOURCE CENTER, ASSEMBLY OF FIRST
NATIONS: THE STORY, (1995)). Status Indians are those defined by law, the Federal Indian Act.
Non-status Indians are those who are Indian by ancestry and culture but are not registered under
said Indian Act. The Inuits are the Eskimos and the Metis, technically, are mixed people, only partly
aboriginal (ABORIGINAL AND TORRES STRAIT ISLANDER COMMISSION, NATIVE TITLE
INTERNATIONAL RESPONSES 4 (1994)). The Royal Proclamation of October 7, 1763 by King George
I recognized the Indians as “nations or tribes” and acknowledged that they had the right of continued
possession over traditional territories until said territories were “ceded to or purchased by” the Crown.
The Indians were not to be molested, their rights were to be protected, and third persons were
proscribed from entering or unlawfully occupying Indian lands which were not previously purchased
or ceded to the Crown. Over a century later, in 1867, under Section 91(24) of Canada’s first Constitution,
the Constitution Act 1867, the federal government was given authority to make laws governing
Indians and Indian lands. The Indian Act of 1876, which consolidated all previous Indian legislation
— defined Indian status and provided for the administration of Indian affairs. In 1884, the Indian
Act was amended to outlaw cultural and religious ceremonies such as the potlatch, as part of the
government's policy of assimilation. In 1927, the Indian Act was again amended making it illegal to
“receive, obtain, solicit or request from any Indian any payment-or contribution for the purpose of
raising a fund or providing money for the prosecution of any claim” (said claim refcrring to land or
territorial claims, which had earlier been denied by the government), without government consent
(MINISTRY OF ABORIGINAL AFFAIRS, BRITISH COLUMBIA, HISTORICAL REFERENCES,

(1997)).
A major turning point in the government’s Indjan policy was the Trudeau-Chretien White Paper of
1969. It proposed to get rid of Indian status as a ‘special’ ethnic/racial category. It proposed the
phaseout of the Indian Act, the Depariment of Indian Affairs, and its objective was to ensure that no
special rights were given to Indians beyond the individual rights already given to all Canadian citizens.
* The White Paper was made without consulting the natives, despite the enormous effects it would
have had on their rights. Moreover, at the time the Paper was being formulated, there were ongoing
negotiations for possible changes in the Indian Act. The reactions to the Paper were very negative
(TED S. PALYS, Ph.D., PROSPECTS FOR ABORIGINALJUSTICE IN CANADA (1996)). Around the
time of the White Paper’s release, the Nisga’a Tribal Council brought a law suit against the government

of British Columbia alleging that their aboriginal rights had not been extinguished. The Nisga'a .

attempt at establishing native title was rejected before the case reached the Supreme Court of Canada.
Undaunted, in November 1971, the Nisga’a chiefs of the four villages in the Nass valley, together
with village elders wearing their traditional sashes, traveled to Ottawa for the hearing of their casein
the Supreme Court of Canada. For five days, seven judges heard the argument of the appeal. Then
they reserved their decision for fourteen months. Justice Judson, speaking for three judges, said that
if said title existed, it had been extinguished by pre-Confederation enactments of the old colony of
British Columbia (later Supreme Court of Canada cases interpreted Judson’s decision to mean that
title was indeed recognized, but merely eventually extinguished). Justice Hall, on the other hand,
speaking for another three judges, found that the Nisga’a, had aboriginal title, and that said title had
never been lawfully extinguished, and that the title could still be asserted (THOMAS BERGER,
NISGA’A: PEOPLE OF THE NASS RIVER foreward (1993)). The seventh judge dismissed the case on
a technicality. He did not address the issue of aboriginal title. Even if the Nisga’a apparently “lost”
the case, six judges accepted the view that English law, in force in British Columbia when colonization
began, had recognized Indian title to the land. Such aboriginal title was rooted in long-time occupation,
possession and use of traditional territorics. Title existed, whether or not Europeans recognized it
(MINISTRY OF ABORIGINAL AFFAIRS, BRITISH COLUMBIA, LANDMARK COURT CASES:
CALDER DECISION 1973 (1997)). Justice Judson, described the nature of Indian title, thus:

- The fact is that when the séttlers came the Indians were there, organized in societies and occupying the land as
their forefathers had done for centuries. This is what Indian title means. What they are asserting in this action is that
they had a right to continue to live on their lands as their forefathers had lived and that this right has never been

lawfully extinguished.
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subsurface resources, iii) hunting, fishing and trapping rights, and iv) monetéry

compensation.

The following!® are examples of comprehensive claims which have been settled
since the 70’s when the federal government's policy was announced.

m Quebec Agreement (JBNQA) and the Northeastern
Signed in 1975 and 1978, respectively, affecting 19,000
s was the first comprehensive claim
square kilometers

(1) James Bay and Northe
Quebec Agreement (NEQA) —
Cree, Inuit and Naskapi of northern Quebec, thi
to be settled. The agreements provided for: 1) ownership over 14,000
of territory, ii) $230 million in compensation, and i) exclusive hunting and trapping

rights over another 150,000 square kilometers.

— Signed in 1984, affecting 2,500 Inuvialuit in
the western Arctic, the settlement provides for: i) 91,000 square kilometers of land,
i) $45 million to be paid over 13 years and two special funds, a $10 million Economic
Enhancement Fund and a $7.5 million Social Development Fund, iii) guaranteed
hunting and trapping rights, and iv) equal participation in the management of wildlife,
conservation and the environment.

(2) Inuvialuit Final Agreement

(3) Gwich'in Agreement — Signed in 1992, affecting the Gwich'in, it provides
for: i) approximately 24,000 square kilometers of land in the northwestern portion of
d 1,554 square kilometers of land in the Yukon, ii) a non-

the Northwest Territories an
taxable payment of $75 million to be paid over 15 years, iii) a share of resource royalties

from the Mackenzie Valley, iv) subsurface rights, and hunting rights, and v) a greater
land and the environment.

role in the management of wildlife,

(4) Nunavut Land Claims Agreement — Signed in 1993, affectihg 17,500 Inuit
on of Nunavut, and so far

of the eastern Arctic, represented by the Tungavik Federati
rehensive claim in Canada, it provides for: i) 350,000 square kilometers

the largest comp
of land, ii) financial compensation of $1.17 billion over 14 years, iii) the right to share
the management of

in resource royalties, iv) hunting rights, and v) a greater role in
land and the environment. This agreement also committed the federal government

to a process which divides the Northwest Territories and will creates a new territory

of Nunavut by 1999.

(5) Umbrella Final Agreement — Signed in 1993 with 14 Yukon First Nations

represented by The Council for Yukon Indians, it sets out the terms for the final land

claim settlements in the Yukon territory. Other final land claim agreements were also

reached with four of the First Nations: 1.) the Vuntut Gwitchin First Nation, 2.) the

7

1w DEPARTMENT OF INDIAN AFFAIRS AND NORTHERN DEVELOPMENT, COMPREHENSIVE

CLAIMS (MODERN TREATIES) IN CANADA (1996), available online URL http:/ /www.inac.gc.ca/

she finfarmation / treatv Jhtml.
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li};zr:fz%nls :_[;i (;All\?hlhll]l: FDlrst Nations, 3.) the Teslin Tlingit Council and 4.) the First
Nt o ke }(;’ a | un. All these agreements provide the four Yukon First
NG .a be r; settlement of .17,23.5 square kilometers, ii) financial benefits of
add,iﬁm,l - ,the. 11udpailr'1t1c1pat101r\ in Yvﬂdlife and other management boards. In
addition to T }g ﬁn_ claim, the four First Nations also negotiated self—governm'ent

g ¢ ls1 which give them more control over land use on settlement lands and
greater authority in areas sgch as language, health care, social services and educzt::)ln

6 .
Den e( :nial\l;[t;i?;n; rg:::i ::?;1: ?g;e:;;ent — Effective 1994, affecting the Sahtu
: . rov : 1) 41,437 square kilometers of land (of whi
:g::éeol;lizlsneters will 1lnclude mineral rights), ii) $75 million over((iSV;le};cr}s1 11,118)12

ource royalties from the Mackenzie Valley, i ’
f resc m the Mz y, iv) guaranteed wildli
l:ea;;zvt:,’satgg :;gé\ltli,c :Sncia;/l)dpartlafatwn in decision-making Eodies dealir‘ivgﬂ:/ivliltf}?
¢ ’ -use planning, iro i '
review, and land and water use rggulatiogns‘.mwromnental mpact assessment and

(7) Nisga’a Agreement-in-Princi iti

_ N : ‘ - ple — Initialed on February 15, 1996 wi

ONvljr%ear:l,ﬁllt) pro;(ldel; for: i) the establishment of a Nisga‘a CehtralyGO\’rernm:\gttl;\/'tiktlle\
and self-government over 1,900 square kil i

Rivor vl By Slo8 o , quare kilometers of land in the Nass
A ash settlement. It also outlines: i i

and subsurface resources on Nisga’ ii e e oments o

bt : ga’a lands, and ii) i i i
Nass River salmon stocks and wildlife harvests.m provides forthefr entiflements o

el f;:s:lzf};a:ﬁ ess::lrtxlha.lly opted for negotiation as a primary mechanism for the

PRI andv; itle lestlles. In the agreements, the principle of revenue sharing

) monet.al.- o eevxvl ia-and) also appears fi.e., royalties), and aside from land

cconomicrig }}\Its A ephuiat iii)n,ﬁc<;lr.nponents.of just compensation include: i) other

ke g 1 “. - g, fishing, trapping rights) and ii) participation in policy
g, especially concerning the environment (also an issue of autonomy).
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(iii) New Zealand™®

In New Zealand, the Treaty of Waitangi of 1840, and the common law notion of
aboriginal title are the sources of indigenous property rights. The Treaty required

150 n New Zealand, two modes of enforcing native title exist: i) the Treaty of Waitangi, and ii) the
common law concept of aboriginal title. The Treaty of Waitangi, a treaty of cession and the basis for
the founding of New Zealand, was signed by the representatives of the British Crown and several
Maori chiefs in 1840. The chiefs ceded to the Queen, absolutely and without reservation, all the
rights and powers of Sovereignty (Article 1 thereof). The Queen confirmed and guaranteed the
chiefs, full, exclusive, undisturbed possession of their lands, estates, forests, fisheries and other
properties, for as long as said chiefs wished to retain them. The Queen also had the exclusive right of
pre-emption (Article 2). The Queen’s protection and all the rights and privileges of British subjects
were extended to the Maoris (Article 3). The treaty recognized the pre-European settlement property
rights of the Maori people, and was intended to ensure the protection of Maori land and resources in
perpetuity, unless there was legal alienation. The Government was duty bound to protect Maori
property interests in the same way as European settlers’ property interests were protected and its
failure tc do so would be a breach of the treaty. The treaty manifested the Crown’s recognition of the
survival of Indian sovereignty until ceded by said tribes. Historical records showed that the belief
then was that tribal consent was a condition precedent to the validity of the Crown’s imperium over
said tribes (Paul McHugh, Constitutional Theory and Maori Claims, in WAITANGI MAORI AND
PAKEHA PERSPECTIVES OF THE TREATY OF WAITANGI 30 (LH. Kawharu ed., 1989). In the case
of R v. Symonds ([1847] NZPCC (1840-1939) 387 (New Zealand)), Chief Justice Martin and Justice
Chapman declared the existence of aboriginal title. They confirmed the validity of the sovereign’s
right of pre-emption, but explained that said right did not allow the Crown to arbitrarily extinguish
native title. This right of pre-emption was conditioned on the desire of the Maori to sell the land, and
absent the Maoris’ consent, aboriginal title could not be extinguished.

The years immediately after the founding of New Zealand did not produce a peaceful relationship
between the Maoris and the settlers. Despite the Treaty’s express provision on the Crown’s right of
pre-emption, many unauthorized “sales” to Europeans occurred. Also, there were British military
invasions into Maori lands. Most damaging to Maori interests was the legal confiscation of Maori
lands on the ground that said Maoris were rebels (Interview with Pat Bowler, Senior Partner, RUSSELL,
McVeagh McKenzieBartleet & Co, in Pasig, Metro Manila (25 Sept., 1997). These facts constituting a
backdrop, the case of Wi Parata v. Bishop of Wellington ([1877INZJR 72 (New Zealand) was decided.
Chief Justice Prendergast declared that the Treaty of Waitangi was a nullity. This decision was based
on the requirements of positive theory: that parties to a treaty had to meet certain body politic
requirements and the Court said that these requirements were not met by the Maoris. This same
reasoning posited that New Zealand was terra nullius, and the inhabitants rights were not entitled
to any common law recognition or protection and could be extinguished by the Crown arbitrarily.
The Court conceded that at most, the Treaty could only be considered enforceable if embodied in
legislation. Otherwise, it had no force. Wi Parata was later embodied in the Native Lands Act of

1509, and the Maori Affairs Act of 1953.

Subsequent cases have paved the way for the reassertion of Maori rights under the Treaty and under
common law. In Tom Te Weehi v. Regional Fisheries Officer ({1986] 1 NZLR 680 (New Zealand)), the
Court upheld common law fishing rights. The Court noted that Maori customary rights of fishing
continued even after the change of sovereignty. In Te Renanga o Muriwhenua v. Attorney General,
the Court of Appeal ruled in favor of Maori fishing rights against the Government in trying to impose
management quotas (Richard Bartlett, Aboriginal Land Rights at Common Law: The Likely Decision of
the High Court in Mabo v. Queensland, in AMPLA Yearbook, 494 (1992).

The most significant development has been the Treaty’s incorporation into municipal law (although
limited) through Section 9 of the State-Owned Enterprises Act (SOEA) of 1986, which provides that:
“(n)othing in this Act shall permit the Crown to act in a manner that is inconsistent with the principles
of Waitangi. In [1987] 1 NZLR 641 (New Zealand), the Court, interpreting Section 9 of the State-
Owned Enterprises Act (SOEA) 1986, rejected CJ Prendergast’s declaration that the Treaty of Waitangi
was a nullity, it accepted that the Treaty was: “a living instrument taking account of the development
of international human rights norms, and that the Court will not ascribe to Parliament an intention to
permit conduct inconsistent with the principles of the Treaty.” The Court held that transfers of Crown
land could not be made to state-owned enterprises until safeguards were in place to ensure that
Maori claims were protected. Other than the SOEA, the Treaty is still not directly enforceable today.
Maori property rights must be established in accordance with native title at common law, and the
Treaty of Waitangi may be used in the interpretation of said law.

- grievances, is a different story. No
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Isno longer Practicable, therefore, exists.!5 Hence, negoﬁ}a)ﬁons with the government

mvo-lve claims dating back to 1840, when the Treaty of Waitangi was signed.

—_—
151

[1877] NZJR 72 (New Zealand).
152

The State Owned Enterpri

The § C erprises Act of 1986 (New Zealand) is available online URL http:
1N ledge. basket.co.nz/gPPrmt/acts/Puinc/text/1956/3“/]24'1‘“"1‘ P

ew i
Zealand Department of Justice, Crown Proposals for the Settlement of Treaty of Waitangi Claims

January Maori : ; .
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From the above, one would glean: i) a period subject to negotiation — from the
founding of New Zealand in 1840 up to September 1992, and ii) the element of
voluntarism -— the Maori are not compelled to settle, but most have entered into

negotiations for pragmatic purposes.

Alandmark claim was partially resolved in the Muriwhenua Land Report of 1997 1%
This claim is interesting because it involves contracts by the Maori with the settlers.
The Waitangi Tribunal declared that the Muriwhenua land claims were well-founded.
Prior and immediately after 1840 when the Treaty was signed, the Maori executed
agreements with settlers “transferring” lands to said settlers. Under Maori custom
law, these transfers were merely temporary; no ownership was conveyed. Moreovey,
whatever rights existed under these transfers were conditioned on the incorporation
of said settlers within the Maori community, not an alienation of said rights to
outsiders.

After the Treaty of Waitangi was signed, however, two ordinar:ces were enacted,
allegedly to ratify purchases of land by settlers from the Maoris. These laws were
meant to confirm the title of settlers. At the same time, the laws provided for limits
as to the amount of land each settler could hold. The ownership of lands in excess of
the prescribed limit was deemed vested in the State. The Maoris, therefore, claimed
that the government failed to purchase the lands under its right of pre-emption (said
lands never validly transferred by them to the settlers in accordance with their own
laws), and the government’s ratification of said transfers via the two ordinances were

invalid.

The Waitangi Tribunal accepted these claims of the Maoris, noting that
government action resulted in the marginalization of the people on marginal lands,
which were insufficient for the Maoris’ traditional subsistence, and inadequate for a
sound agrarian economy. The economic and social consequences included physical
deprivation, poverty, social dislocation, loss of status and more. The Tribunal
recommended a transfer of substantial property, taking into consideration the
possibility of creating an economic base for the tribes, and placing the burden of
proof on the Crown showing proper title to Crown land. This decision involved at
least 300,000 acres of land in transactions dating prior to 1865. This case tells us that
ancient wrongs, by the mere passage of time, do not become moot. They remain
valid, compensable acts or omissions today.

Among the claims that have been partially settled under the Treaty is that of the
Tainui. In December 1994, a basic document was signed by Tainui claimants and the
Crown, providing for a more detailed deed of settlement in the future. The document
contained the following points:

1% Waitangi Tribunal, Muriwhenua Land Report 1997, May Maori Law Review (1997), available online
URL http:/ /www.kennett.co.nz/maorilaw/1997/03/31.htm.
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1. Anapology from the Crown for confiscati i
: ating Waikato-Tainui land.
2. An estimate of the modern value of the land at $12 billion. tland
3. Return of the Te Rapa Air Force Base valued at $4.123 million.
4. A gradua.l transfer of 35, 787 acres of Crown controlled properties
5.  The naming of certain properties honoring the first Maori king .
6 Tra.nsfer of rentals accumulated from certain forest assets. - .
7. Relmbursz?ment of costs for research and negotiation of the claim
8 Tfhis es;abllshmfent of aland trust fund of $170 million less the vaiue
of lands t 4
iy s transferred (an amount of 0.5%-0.79% qf market value of
9. TheTainui, in exchange, give u i i
, 3 p claims for certain forest and mineral
areas, such relinquishment considered a “gift” inui
areas, a “gift ‘by the Tainui to the
10. A gross-up clause, in case the settlement envi
e, elope appropriated b
the government Increases, a proportional share in thf I;nCIZase. ¢
11. Cl.allllfxls ?if (1>1wnersh1p with respect to the Waikato River where multi-
million dollar dams are located are not included in the. 56
(emphasic sapapns in the settlement.!

The a}?ove settlement provides excellent pointers on how to determine just
compensation for IPs. First, there is the notion of partial settlement Considefjing
that the ta.kipg of ancestral territories has been undertaken through‘the centuries,
ii;nd pegotlatlons (mandated or not) may take many years, partial settlements should

e acceptalble. Second, 1Ps are interested in non-monetary compensation (or
compensation that may be impossible to value in terms of mone )* Salient non-
monetary features in the above include: i) the letter of apology fror};l.the Crown, ii)
nagung of propertigs in honor of the first Maori king, and iii) classifying ;he
:ﬁetllrlzgm(sfhment of native title as a gift of the Maori to the nation. Third, revenue
o ng (e, rer_1tal frc?m forest resefves) is also a conspicuous point, the same concept

) tin Into consideration by the United States in its ANCSA and in Canada’s executed
fﬁet Iﬁr;:zr:ts. Four'th, the concept of services is also included (like ANCSA) or at least,
ofrane a(; ;Z—yeseg::grjslent thereoft.lln sum, the settlement includes: i) a clear delineation
nd o resources }l’p;::-;x;asr‘\en y set aside for the Maori, ii) monetary compensatiors

e

156
Eee"}, Zea_land Department of Justice, Heads of Agreement between HM the Queen and RTK Mahuta and
e ainui Maori Trust Board and others, January Maori Law Review (1995), available online URL http:/

Ww.kennett.co.nz/ maorilaw /1995/95jan.htm.
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(iv) Australia™

(1’3}31 212 C9tl9s,i:vtl(1)ose app_hcability com.men.ced on January 1, 1994. The main objective
o oot mcte Irieélcaotgr;ie and'pmt.ect native title. It aims to provide for the validation
ot o nvalida : ) Yy native title, and to establish a mechanism whereby native
Act means determiningg:n;)a zviz(t)lclziiag: filfliern'ﬁnaﬁon Of f_laﬁve n partioc the
gf:and Oand waters; ii) if it exists, who holds it; iii)ewn;etlst ;I;tfis}: ttli?lg ;F:g}a\t}s)aall:gcc‘;lr?frear:;
th.e.,e fdls;i;s)smr}, o;cupatlo.n, use ::md enjoyment of land or waters) on its holde:sr to
fhe usion of a others; and iv) the existence, nature and extent of

Interest in relation to the land or waters that may affect native title rights aondairzlx}t’e:";}sltzr

17 The legal system which Europeans brought upon settlement in Australia was based on the theory
that the land was “terra nullius”, notwithstanding the fact that aboriginals had already possessed
the same. Aborigines and their title to land were ignored in the establishment of (Western) Australia
and power exercised by the Sovereign was by such means as the law of the Sovereign prescribed.
The title of aboriginal peoples in land was ignored because, at that time, there was a common opinion
that the aborigines had no legal interest in land (Western Australia v. The Commonwealth (1995) 183
C.L.R. 373). In Attorney General v. Brown (1847), a coal miner in New South Wales challenged the
ownership of minerals by the Crown, the Court, of course, dismissed the miner’s claims and declared
that the lands in the Colony, “are, and ever have been, from the time of its first settlement in 1788, in
the Crown.” Moreover, there was dicta to the effect that the Crown’s title was inconsistent with-any
interest of “ancient owners”. In the case of Milirrpum v. Nabalco Pty Ltd (1971), the Court denied
that any aboriginal title or interest existed at common law (Richard Bartlett, Aboriginal Land Rights at
Common Law: The Likely Decision of the High Court in Mabo v. Queensland, in AMPLA Yearbook, 494
(1992)). This all changed with Mabo (2nd) case. Eddie Mabo was one of the Merriam people of
Murray Island in the Torres Strait of Australia. In 1982, he, together with four others, sought
confirmation of their traditional land rights. They alleged that Murray island, its surrounding reefs '
and islands had been inhabited and possessed by the Merriam people continuously and exclusively.
That although the British Crown became the sovereign in 1879, when the islands were annexed, their
rights had never been validly extinguished by the sovereign, hence their action for recognition under
Australia’s current legal system. This case was Mabo v. Queensland (2nd) ((1992) 175 C.LR. 1),
decided in 1992 by the High Court of Australia. The High Court held that the rights of native pecple
did notautomatically disappear as a result of European annexation, and their rights to land continued
as native title. The Court rejected the notion that Australia was terra nullius at the time of European
settlement. And although the Crown acquired “radical” title to all land in Australia, this did not
extinguish existing native title. Native title could be extinguished by the Crown validly through: 1.)
legislation, or 2.) the granting of interests in land, such as freeholds, to 3rd parties. In the case of
States, however, the extinguishment through legislation had to comply with the Racial Discrimination
Act of 1972 (law passed by the Commonwealth itself which attempted to erase all forms of racial
discrimination). After complying with the Racial Discrimination Act, extinguishment of native title
by States, according to the majority, could be accomplished without compensatory damages.
Under the Constitution of Australia, the Commonwealth has to pay “just terms” for acquisition of
property from States or persons (ABORIGINAL AND TORRES STRATT ISLANDER COMMISSION,
CURRENT ISSUES THE MABO JUDGMENT 6 (1994)). Property rights are, therefore, protected under
the Constitution. The Racial Discrimination Act, on the other hand, ensures equality in the enjoyment
of rights for all races (including aborigines). : :

Under Section 10(1) of said Racial Discrimination Act, equality of enjoyment of the right to own and
inherit property is assured. Although the Racial Discrimination Act does not alter the characteristics
of native title, it confers on aborigines security in the enjoyment of their title to property, to the same
extent as the holders of titles granted by the Crown. “Property” includes land and chattels, as well as
interests therein. If previously under the general law, the indigenous person uniquely has a right to
own or inherit property within Australia arising from indigenous law and custom, but the security of
enjoyment of that property is more limited than the security enjoyed by others (of a different race), by
Section 10(1), security in the enjoyment of said indigenous person of his property becomes equal to
that of the others. Security in the right to own property carries immunity from arbitrary deprivation
of the property. Section 10(1) thus protects the enjoyment of traditional interests in land recognized
by the common law. If a law of a State provides that property held by members of the community
generally may not be expropriated except for prescribed purposes or upon prescribed conditions
(including the payment of compensation), a State law which purports to authorize expropriation of
property characteristically held by aborigines for: 1.) additional purposes, or 2.) on less stringent conditions
(including lesser compensation), said law would be inconsistent with §10(1) of the Racial
Discrimination Act (Western Australia v. Commonwealth 185 C.L.R. 373 [1995]).

Both the Constitution and the Racial Discrimination Act, therefore, proscribe arbitrary deprivation of
native title. The Mabo case recognized aboriginal title at common law, which may be asserted against
the whole world, for the use, occupation, possession and enjoyment thereof. Such native title exists
in accordance with the laws and customs of said indigenous people, provided: 1.) said people have
maintained their connection with the land, 2.) their title has not been extinguished by act of Imperial,
Colonial, Territory, or Commonwealth governments.

Section 14 of .the Native Title Act provides for the validation of
g:::mmer:lt, particularly those in favor of third parties — such va
Ssary due to native title interests. Past ivi i
indor o e 10 1 acts are divided into s

Past acts by the
lidation deemed
everal categories

Category A, refers to freehold i .
A, re s and certain leases. N ative title i i
completely extinguished, but compensation must be paid. tle s considered
Category B, refers to other leases not covered under Category A, and native titl
, e

is partially extinguished to the extent it ig i ati
1t is incom; i
and compensation must also be paid. paible with the grant by the State

o nalt\/il;l,r::;tgl lea:Ies comprise th? thir(-i category (C), and there is no extinguishment
e. However, there is an Impairment, because said title is subject to the

lease (for the term th i
ereof) and any legitimate i
made andey o mere Ko ,-eygi ni . renewals, but compensation must be

Category D involves all other grants like licenses and permits

not extinguished, but i j i
oy gu » but s subject to the grant. Compensation must al

and native title is
50 be paid on just

Native & ‘
State o:?;l,s 'Il:letll'le‘iif1 olders }I:I ay recover compensation frem the Commonwealth, the
in money. How, ory, as the case requires.”! Compensation must generally be made
inthe tra. ; wever, native title h9lders may seek compensation, in whole or in part,

nsfer of property, provision of 800ds, and/or services. 62

—_
" 175CLR.1 (1992).

S
Native Title Act, 1993, § 3, §10 (Austl)
“ See id., § 225, V
Seeid., § 45(2).
@ o .
Seeid.,, § 51 (5), § 51(6).
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. The law also covers future acts which are divided into offshore and onshore

acts:1® Offshore acts which affect native title are generally permissible.‘“ As far as

onshore acts are concerned, the act is permissible if said act is also allowed over
tive title) land. Either way, the native title holder is entitled to

ordinary title (versusna
- compensation, like ordinary title holders. The government is entitled to extinguish
native title if the title holders agree, or if it is under a Compulsory Acquisition Act.'®
But any future extinggshment entitles native title holders to compensation.
Indigenous peoples affected have the right to resort to judicial process or they may

choose to invoke their “right to negotiate (RTN)” under the Act.

Wik Peoples v. The State of Queensland & Ors; The Thayorre Feople v. The State of
Queensland & Ors' is a landmark case involving the interpretation of the Native
Title Act of 1993. Here, the Wik Peoples claimed native title to land on the Cape York
Peninsula in Queensland. They were joined by the Thayorre People, whose claim
overlapped that of the Wik Peoples. Two pastoral leases granted by the Queensland
government covered land within both claims — one setto expirein 2004, while the
other, never actually having been occupied asa pastoral lease was actually converted
into an aboriginal reservation in 1922. The High Court said that native title could
only be extinguished by a written law or an act of Government which showed 2 clear
and plain intention t0 extinguish native title. The Statutein Queensland providing for

pastoral leases did not show such intention. Said pastoral leases did not give exclusive
(to the exclusion of all others) possession to the pastoralists. Said leases did not
necessarily extinguish all native title rights — said rights were merely subject to the
lease. In case of conflict between rights under the lease and native title rights, the

rights under the lease would prevail. The Wik and the Thayorre Peoples had to go

back to the Federal Court to present evidence to prove native title. This caseillustrates

apast act which may be validated under the Native Title Act, said act not extinguishing
native title completely, but requiring the payment of compensation in s0 far as native
title rights are impaired. Aside from going back to the Federal Court, the Wik and
Thayorre People had the option to negotiate with the government for the settlement
of all pertinent issues under the procedure provided for in the Native Title Act.

Many claims have been brought forth since the passage of the Jaw in 1993. The
practical difficulties of clashing interests, amassing evidence, and the business and
economic implications have made the so-called settlement of native title issues both
cumbersome and tedious. Nevertheless, it is being done. Compensation is one main

characteristic in balancing native title interests with those of third parties, the

government being responsible for the payment of said compensation. Considering

that before Mabo (1992), aboriginal title was never seriously considered a legally

163 Gee id., § 253.
1 See id., § 235(8)-

165 Seeid., § 11,821, § 23(3).

16 AUSTRALIAN LEGAL INFORMATION IN: STITUTE: HIGH COURT OF AUSTRALIA, Wik Peoples
v. The State of Queensland & Ors; The Thayorre People v. The State of Queensland & Ors (1996),
available onlineURL http://www.austlii.edu.au /do2/disp.pl/ au/cases/cth/ high_ct/
unrep299.html?query=%7Ew ik%20+%20%22native%20title%22. '
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enfOrCeable rlght, the NaﬁV Ti is i eno’ ]
1 e ltle Act 18 mdeed i g P P ;
- 5 a egal feat fOI' lndl us peoples,
SIr lCe. lt' !eCOg!‘ uzes that PaS.t go vernment acts ha ve impalred abon'ginal inter ests, ar d
abonglnal Peo‘ ples are entitled to cc )mPenSaﬁOn in cases of impairm t

ent.

c. Lessons for the Philippines

In Tee-Hit-Ton Indians v. United States,' th
i ! ted States, e US Supreme Cou i
were%;;e ‘fliznuesrl\; ;);E Cﬁme.ncsrz tindlan rights was not comg:ensable unlizsssals(:ittih;tghﬂz
e oo t?;t:lzeTh Ii:)at_y, law, etcg.."). Yet the United States has, as a general
block to compensation, s.'mc: th:rl:at:::enl:)htligg?es irins the distimetion betaron
block & < s requiring the distincti
haso%gefelczsg[aélzi c;h;)se no;l recogm-zed. Also, Phi?.ippin% Ps’ 321?3033:2;;
government disposiﬁoﬂi?dijﬁ?&sxagiizi - wglt:i e Nﬂtion,’g
. . . rr ensa a . ;
il)r;lll}l)aeiz,a%;):erlrr\‘n;j:; c’ljlssposmon of ancestral tefritory in tﬁglgﬁ;;?;l;}’sﬁusl? ltae.
compens: 1an& n U ited dtates v. Klammath and Moadoc Tribes,'® the value of timb. :
e e ;:ongl ered in Qetermining compensation. In the Philippines i
determining timbp sation to be given to the Mangyans of Mindoro 'iorpp e,
er on Mangyan territory must be considered. In l}m'tede )gft\e};l;,

. Sant (
a Fe Pac. R. Co. (1941),"° the Court said that forcible relocations could not result

in the forfeiture of Indian la i
: nds in favor of th
n the ¢ . favor e government. Under th i
forc ei relt(?catflons of IPs in the Philippines cannot deprive said IPs of ::hsa'me'3 e
pensation for any resultant taking of ancestral territories cirght o

~ The Alaska case provides distinct poi i
AN : : pointers. The criterion of revenue ing i
toritory ha ;s tga;::llillaglg important for the Aetas in Central Luzon, whos: Zlilc‘:;%rgi
puiwe ey todZ X Tn taken up by Clark Base and the Sacobia Development
phonity. Clark 'Vz is : own for its revenue generating activities. Itis butri h;
oot Semgcle A (ri\ea air share of said revenues as just compensation. 'Ighe
haponent of servic beuer)’ setting up corporate vehicles for IPs to help them manage
inevitabty atiored o may become an important aid to IPs in adjusting to thei
status as being owners of property other than ancestral t%rritor?fl.r

Canada i i
highlighting tel::g‘las’ftes the ;mportan'ce of the method of case-to-case negotiation
compenent of Compo anceo: ‘the specx..al circumstances of each IPs’ history. Essential,
protecting traditionpfnsaFl?I'\ mc_lude: i) other economic rights which may consist of
whatever may be left thereof). ental policy-making for ancestral terxory (or

Taking a cue from New Zeal ili
of providi O w Zealand, the Philippines should adopt a similar polic
providing a definite period which will be the subject of claims for Compen}s)atior}i

—_—
348 U.S. 272 (1955).
79 L. ed. 1331 (1934).
82L. ed. 1219 (1937).
314 US. 330 (1941).
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(i.e., from the Spanish conquest upto October 1997). Athough the element of
voluntarism adopted by the New Zealand government is laudable, it is suggested
that there be compulsory negotiation to finally settle theissue of compensation. The

partial settlement of the Tainui claim provides excellent pointers on how to determine
. just compensation for IPs in the Philippines, most especially the components which

are not capable of pecuniary estimation (i.e., letter of apology).

‘Australia tells us that the extinguishment of [Ps’ rights over ancestral territories

occurs by degrees. The provision of IPRA expressly providing that existing rights
within ancestral domains are to be respected may be considered a validation of past
acts of the State prior to the passage of said law. Two issues, however, remain: i)

whether the IPs’ rights over said territories are completely extinguished, and ii)
into categories. Of course,

whether the acts of extinguishment should be classified
whatever category said acts of extinguishment may fall under, the payment of just
compensation will be required. Australia’s law also provides two modes of settling

the issue of compensation: i) judicial process, and ii) negotiation.

From the principles enunciated in
aforementioned jurisdictions, IPs have property rights stemming from their status as
original occupants of their territories. These property rights, however called, cannot
be taken away from them arbitrarily. Any taking is compensable, even if said taking
occurred in the very distant past — since the passage of time cannot right centuries

of wrong. For reasons of practicality, restitution of full property rights has not been
availed of, instead, compensation for any impairment of said rights has been the

common solution. Insettling the issue of native title, including the determination of
what just compensation means, two modes of settlement appear: i) judicial action,
and ii) case-to-case negotiation. The process of settlement s clearly a time-consuming
process and a rilestone method or partial settlement process is acceptable. The
settlement process necessarily includesa definite delineation of land rights or territory.
Compensation for impairment or the taking of rights includes: i) land or other
property; ii) money, in a lumpsum, in installments, or through revenue-sharing

schemes; iii) other economic benefits such as hunting, fishing, trapping rights, or

iv) services (i.e., the establishment of corporate vehicles) or the

lent thereof (i.e.; for research and negotiation); v) items not easily
der of an indigenous

heir rights (i.e.,

tax-exemptions;
monetary equiva
quantifiable in money such as an apology, or honoring a lea
people; and vi) policy-making participation on issues affecting t
environmental mana gement).

All of the above provide supplementary guidelines to what should constitute

just compensation for IPs in the Philippines.

international conventions and in the four
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CHAPTER IV
THE GOVERNMENT’S FIDUCIARY OBLIGATION

Indigenous i j
i Sgs enoue fﬁ:g:: vz.ai{.veuesn:l:laepdt (t?cr) ]‘;St compensation for ancestral territory taken
, because as owners, th i I
rocess. Ev itlod v don
fhe cese. asetxlll :];Is)?lt the :i:l_ue process clause, they are entitledyto danr\l:gt}ezdb:éaclill;:
, guardian, has historically breached its duties, resulting in the

marginalization of IPs in the Philippi
damages is necessary. ilippines. Hence, a mechanism for compensatory

A. Government as Guardian of IPs

Duri . . )
peopis “rrlags tll'r\‘(: rf(\):lnlfcr;f;m Tphcinod, th.e doctrine of the State as guardian of indigenous
peoples was ntroduct Am is doctm"ne evolved from US government policy cfigealing
o State . s Instructions to th ilippi
o el(sis;)(})'nt }?éf L1?gncl 7, 1900 .manda.ted t}.\e Commission to adopt the Zaljn}\‘;hc%fllrrsl:
{ollowed by th -5. Congress in dealing with the tribes of North American Indians."”

ginning of the United States, and even before ....[t]he recognized relati‘on

e en he G T y
b twe t overnment Of the Umted States and the Indla!ls may be deSCIIbed as

- Guardianship involves a fiduciar i i

b are . _ ry relationship.'” A fiduciary relati

spécial zo ifltihd(-r:nt;c::ucal ccl>r informal f}duciary reiations. “It existsry whe:fel(t)kt:elrre\ai)s,

T and it andt v i}:}c‘)s; inone who in equity and good conscience is bound to act

p i Ee regard to_interests of one reposing the confidence.”"”

oeither party i 3'1 su C; e selfish advanta.\ge of his trust, or deal with the subject

matier of the tn suc awayas to benefit himself or prejudice the other except in
good faith and with the full knowledge and consent of that otherl.)”""

' (emphasi . . . .
mphasis supplied) Guardianship, being a trust relationship of the most sacred

natu i ‘

guarfiei’a nlS tz;l:vgglast éo;atshiev:tzl_-d Z ;vell—being and not that of the guardian.”” As
. in fiduciary obligations. i ari

therefore, is: what exactly do these obligations rﬁean? The question that anses

I .
F’OWeIr’l ;?:;:dsf tf tes v. Klammath and Moadoc Tribes,” the Court declared that the
! ate to control the affairs of Indians as its “wards” did not allow the

Rubi v. Provincial Board of Mindoro, 39 Phil 660, 679-680 (1919)
Rubi, 39 Phil. 660
Rubi, 39 Phil., at 694.
See CiviL. Copg, art. 1455.
BLACK’S LAW DICTIONARY 564 (5th ed. 1979).
76 See id.
III-
A OSCAR M. HERRERA, REMEDIAL LAW 194 (199%6)-
82 L. ed. 1219 (1937).
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State to appropriate Indian lands for its own use, or to give it to others without paying
just compensation. In United States v. Mitchell,”” the US Supreme Court said that a
fiduciary relationship necessarily arises when the Government assumes elaborate
control over Indian property. The necessary elements of a trust are present: i) a
trustee, the State; ii) a beneficiary, the Indians; and iii) a trust corpus, Indian property.

This fiduciary obligation of the State towards indigenous peoples has also been
recognized in other common law jurisdictions. In New Zealand Maori Council v. Attorney
General,*® the New Zealand Court said that the Treaty of Waitangi had created
fiduciary obligations, and the Crown’s duties included the active protection of Maori
people’s rights in the use of their lands and waters. In Guerin v. The Queen,™™ the
Canadian Supreme Court recognized aboriginal rights inside and outside reserves.
It underlined the federal government's fiduciary responsibility for aboriginal peoples.
In this case, the Musqueam Indian Band sued the Crown for breach of trust over 162
acres of reserve land which had been leased to a golf club since the late 1950s. The
Court ruled that the federal government, as trustee of the land, had not disclosed all

the necessary information to the Band, and did not lease the Iand on terms favorable -

to said Band, and had therefore, breached the trust reposed upon it.

In Mabo v. Queensland (2nd),*® J. Toohey described the fiduciary obligation of the
Crown as ensuring that traditional title is not impaired or destroyed without the
consent of or otherwise contrary to the interests of the titleholders, and if the Crown
failed to comply with said obligation by performing an act contrary to the interests of
the titleholders (i.e., arbitrarily alienating property concerned), the Crown is
considered to have breached its duty and is, therefore, liable. .

The Philippine government took upon itself the duty to protect IPs and to secure
their property rights. However, instead of fulfilling such duty the government has
taken their ancestral territories or has allowed others to usurp said territories. The
government can be considered as having acted contrary to the best interests of IPs (as
evidenced by their present day marginalization) and, therefore, as having breached
its fiduciary responsibility towards IPs. This breach makes the government liable.

B. Government Liability for Damages

In United States v. Mitchell,’® the Court held that the existence of a trust
relationship between the State and the Indians mandates that the Government is
liable for damages for the breach of its fiduciary duties. A trustee who violates a
trust may be subjected to a general action for damages,'® and a general action should

7 463 U.S. 206 (1983)

% 1 N.Z.L.R. 641 [1987].

"8 [1984] 2 S.C.R. 335, available online URL http:/ /www.bloorstreet.com/200block / rguerin.htm.
2 (1992) 175 C.LR. 1.

463 U.S. 206 (1983)

# IV ARTURO M. ToLENTNG CiviL CopE OF THE PriuippiNEs 670 (1991).

&
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sti : .
v f—rt(l)lrln l;eu ia:l:ivr\:sg,”[r;j)hmne (;(I;stt;x;dmfg the general doctrine of governmental immunity
. ’ € of governmental immunity from suit
- > ! serve as
an instrument for perpetrating an injustice on a citizen_r,z cannot

C. Necessity for a Mechanism Providing for the Payment of Damages

The solution to the problem of IPs with respect to the protection of their ancestral

territories has required special ']egisl?ﬁon, evidenced by RA 8371 or the Indigenous

th . .
at the government is immune from suit, one problem remains, the fact that the

- Constitution mandates that “InJo money shall be paid out of the Treasury except in

gltﬂlor‘s’;ldair;lcefof an appropri-ati.on made by law.”% Unless there is special legislation
provid fg Or an appropriation for the payment of damages to IPs on the basis of
of trust, IPs may never receive what they are entitled to.

CHAPTER V

CONCLUSION AND RECOMMENDATIONS
a. Conclusion

sectoguia Ir;ii%-eno’us Peogles of thg Philippines comprise one of the most marginalized

e e 2, T ey o e i
\ asons be their pli . .

action through remedial legislation,ln eir plight today, and mandates immediate

territlfr?ezzvevli)retir; ofv:}r‘le'rs — owners.si‘nce time immemorial of their ancestral
conquen; I¥> virt ho R eir being the original occupants thereof, before the Spanish
ot e rflg ts have been recognized and protected under their own laws,
o) Americans (; : p;m agphcable to the.P.hilippines, under the laws existing during
ownon g thei]ra riod, an un_der. the Philippine Republic, until the present. Being
bt ene ancestral territories, they have always possessed the right against
Repubi'i}:: " pnvanfon thereof —the laws of Spain, the United States, and the Philippine
o ave re lected' and still reflect a consistent policy of protecting private
perty, and have required both procedural and substantive safeguards.

I . .
ances?r slhtort,. IP§ have.been fmd are entitled to due process with respect to their
a. territories. Said territories could not and cannot be taken arbitrarily, and if

ever i .
they have been or are taken for a justifiable purpose under the law, certain

—_—

185 . . .

18 Ministerio v. Court of First Instance of Cebu, 40 SCRA 464, 470 (1971).
PHIL. Const. art. VI, § 29(1).
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procedures are mandated. Most importantly, if the taking of ancestral territory is
justifiable for a public purpose, and even if the proper procedures are followed, just
compensation is required to be paid.

Many ancestral territories, or portions thereof, have been taken from IPs today,
and due process mandates that IPs be justly compensated. Aside from due process,
the United States introduced the fiduciary obligation of the State towards IPs. This
fiduciary obligation requires the State to act in the best interests of said IPs, and
prohibits the State from appropriating as its own IPs’ property rights. In the event
that the State fails to comply with this fiduciary obligation, by appropriating IPs’
property as its own, or by allowing third parties to prejudice IPs’ interests, it is liable
for damages as trustee, as is the case in any other fiduciary relationship. History has
shown that the State has many times appropriated IPs’ ancestral territories as its
own, and has allowed third parties to prejudice IPs’ rights. IPs, therefore, have-a
cause of action against the government, which technically, may not be barred in court.

Compensation for IPs is based on twe grounds, namely: i) that the right of
indigenous peoples to their ancestral territories has been and is protected property
under the legal system, which can only be impaired or taken away by the State in the
valid exercise of police power or eminent domain, always observing the requirements
of due process, any justifiable taking requiring just compensation; and ii) the State,
as guardian of indigenous peoples, has the fiduciary obligation to ensure their welfare,
including the protection of their rights, and the resulting marginalization of said
peoples over time is proof of breach of said obligation, making the State liable for

damages.

IPs are, therefore, entitled to compensation — whether just compensation under
. the due process clause, or compensatory damages for breach of fiduciary obligation

by the State. )

The history of dispossession of IPs makes a clear case of proving that the existing
general laws on protecting private property and providing remedies therefor have
been ineffective in the protection of IPs’ property rights. Republic Act 8371, the
Indigenous Peoples Rights Act of 1997, should be seen as Congress’ solution to the
legal framework’s factual inadequacy. Although the law merely reiterates the
ownership of IPs’ of their ancestral territories — a doctrine long existing in the
Philippine legal system — it is hoped that said law will be more effective in protecting
IPs’ rights, being special legislation. Unfortunately, the law fails to address squarely
the issue of compensation, the compensation that IPs are entitled to — whether just
compensation for ancestral territories taken under the due process clause, or
compensatory damages for breach of fiduciary duty by the State. The law fails to
look backward, to wrongful past acts. Even if the law validates other rights within
ancestral territories, the State’s liability remains, since wrong cannot be justified by
the mere passage of time. The law being inadequate with respect to compensation,
an effective mechanism for compensation should be provided under a special law.
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C. RECOMMEND ATIONS
In creating special legislation, the following should be considered.

First, a measure of the territo i
First, of the ry taken must be provided. Since IPRA (R.A. 8371
g(l;(l)_:rig;lnesoior Fgetdel'meathn of ancestral domains and ancestral lands (t};e ;iCtua;
said territories taken may be gleaned from Secti ‘ i
on of les. on 56 thereof which
E;Z‘:f::é ff[éa]éo?;rt}fr ;vlltim the ancestral domains already existing and/or vested
ctivity of this Act, shall be recognized and res ected.” Theri
\ : ! : . The rights referred
tomay be considered equivalent to the rights taken frompIPs claimingrslgid territory.

Second, there must be a determinati
3 d, there on of whether or not any and all rights
. xsiieac: Ox:ri:ft}unﬁance'm-}xl-al terri;ories completely extinguish IPs’};ights overgthe
> s, extinguishment of IPs’ rights will be grad i
provided in Australia’s Native Title Act o% 1993. racuatedinthe samemanner

. d;l;hnlar;ié ;gef ml;st be a selechpn. of methods through whicl compersation may
the Govoran 1/_0 untarﬁlilx:eg.ohfmon or via court action (if IPs cannot agree with
e covernment something similar to the implementation of agrarian reform where

xists: i) the voluntary offer to sell procedure, and ii) the compulsory acquisition

* procedure.

ke lfqu:th, th.ere must be a selection of criteria to determine the value of territory

spirih;;? :E;actllﬁgl th;:retltn t}}l\;value given to said territories by IPs’ because of their
ral attachment to said territories, not i i

used for ordinary land acquisition. ot merely relying on the basis

asid:;:;};';gil: ;n ESt be a selection of acceptable components of just compensation, "
hunting), ii) comn ' m(:?ey,‘ suchas: i) other guaranteed economic rights (i.e, fishing,
and iif) pla ot gs;‘s_a Oliilncapab.le of monetary valuation (i.e., letters of apology),
in environmenl:t):l manlg poticy making processes involving IPs’ territories, especially
a milestone method) s}%(flrlnl;nl:;z I;?]ﬂly'el; ;ases of negotiation, partial settlements (or
will conceivably take before final s:t‘tilvemenl:.e to the lengthy time that negotiations

com :2::e?t ar; express mandate, and a clear, specific mechanism for the payment of
o pensation for ancestral territory taken, indigenous peoples’ rights may continue
€-an empty promise in our Constitution.



