NOTE

UNLAWFUL AGGRESSION IN SELE-DEFENSE:
PERSON ATTACKED TEST

Rodolfo U. Jimenez*

No question, perhaps, in the law of self-defense® is more difficult than
the determination of the existence of unlawful aggression at the time of the
defense. This is apparent when we consider that the law contemplates not
only actual but imminent® aggression. Add to this the failure of the Code?
to define unlawful aggression and the answer becomes as moot as the question
is perplexing. Indeed, conflicting decisions or, -at least, with hair-splitting
distinctions have been rendered.*

According to the Supreme Court, unlawful aggression is equivalent to
assault or at least threatened assault of immediate and imminent kind.”
It is an attack or material aggression, an offensive act positively determining
the intent of the aggressor to cause an injury.®* And as already indicated.
it .may be actual or imminent. ‘

Unlawful aggression is actual when there is actual physical assault,” as

when the accused is hit with a cane or club,* a piece of wood about a bara
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in length,’ a wooden pestle,”® a calicut,” or bottles and blunt objects,’
or attacked with a bolo,** a knife™ or a-bow and arrow," or given a fist
blow,® or slapped on the face,” or kicked;'® and it js imminent when there
is threat, offensive and positively strong, to inflict real injury,’® as when
the deceased, brandishing a formidable-looking bolo, advanced upon the
accused within striking distance,? or persisted on entering a room on a dark
night despite the warning of the accused-occupant, alone and fearful of bad
elements, that he would kill him if he entered,* or, known to be a notorious
criminal of unusual physical strength, tried to wrest the revolver of one
of his accused-captors,? or surprised the accused from behind and attempted
to disposses him of his pistol,2® or embraced the accused, held her private
parts and tried to throw her down,* or, upon reaching a place of great
depth, rocked the banca on which were the accused, his wife and children
and several others, causing it to take water,” or was seen pursuing the
yvifc :_md children of the accused, belo in hand and raised as if ready to
strike,”® or held down the accused, his hands on the handle of his bolo
ready to draw.” Tmminent means at hand, mediate rather than immediate,
close rather than touching.?®

Brandishing a knife and raising it during a dispute;* opening a knife
and making a motion indicating an attack;® and retreating {wo steps
placing hand in pocket with a motion indicating a purpos; to assault
with a weapon® have likewise been held indicative of threat to inflict
real injury constituting imminent danger. So is the act of aiming a
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revolver at. another with the intention of shooting.*? In the language .

of ‘some courts, one is not bound to wait until his assailant gets the drop
on him.*® A person may act on reasonable appearance of danger with-
out waiting for an attack.® If it reasonably appears to him; from
his standpoint, that his assailant is about to attack with a weapon, he
has the right of self-defense.®® To require that an' actual assault must
be commitied when firearms are used would render almost unavailable,
if not take away, the right of seclf-defense.’® Presenting, drawing or
attempting to draw such weapons furnishes appearance of necessity suffi-
cient to give rise to legitimate self-defense.'?

‘However, mere insult, affront or threat uncorroborated by some exter-
nal and material attack does not constitute unlawful aggression.®® "Nor
are a slight push on the head with the hand,*® the act of pressing one
against the stump of a coconut tree without the least intention of harming,*
the mere touching of a sleeping girl's arm at night,** the mere holding
of dynamite coupled with another’s warning to look out,** and the act
of throwing stones at a fleeing fugitive for the purpose of capturing him**
properly repellable on the ground of self-defense. The reason of the
Court is there is no danger, real or apparent, to defend against. News-
paper articles, letters and conversations showing a bitter newspaper rival-
ry,*** and insulting words* have likewisec been held insufficiently provo-
cative to justify homicide. But words, threats, menaces, or contemptuous
gestures may amount to a complete justification under certain circum-
stances, as where they are sufficient to. excite the fears of a reasonable
man that his life is in immediate danger.***

Aggression arising from a mutual agreement to fight also precludes
self-defense.** As explained by the high court, where the fight is agreed
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upom, each of the protagonists is at once assailant and assaulted, and
neither can invoke the right of self-defense, because the aggression in-
cident in the fight is bound to arise from either of them.** The aggression
is reciprocal,*® both are placed in an unlawful status.’ Thus, the Sup-
reme Court has ruled out unlawful aggression -where the combatants
following an altercation went to a store, purchased two knives and
fought,*® where the accused, after a discussion, penknifz open, descended
from his house and the deceased picked up a club and prepared for
combat,*® and where the accused, pursued by the deceased, on reaching
his house picked up a pestle and turning towards the deceased said:
“Come on if you are brave” and forthwith attacked and killed the
deceased,” the fight being viewed as a concerted one. But the challenge
must be accepted before combat. Where the deceased challenged the
accused and forthwith rushed towards the latter, self-defense will lie.™
The same rule applies where the time of combat is agreed upon, because
the agreement does not place upon either combatant the burden of pre-
paring to meet an assault at any time even before the appointed time
for the agreed encounter.?

Unlawful aggression alsc disappears where subsequent thereto the
aggressor flees. An aggressed person who pursues his defense at this
stage becomes the aggressor.”* So also where the deceased though ori-
ginally the unlawful aggressor, retreats, or falls down in the face of
accused’s defense,* or is disarmed, * unless he struggles to regain posses-
sion of the weapon,* or where the aggressed party is able to escape after
the aggression,” or where after the struggle he finds himself on top of
the aggressor,”™ or kills him after dropping his weapon.®® The reason
is there no longer exists danger to defend against, the same having al-
ready ceased. The law of self-dafense is based upon reasonable appea-
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rance of imminent peril of death or serious bodily injury to the party
assailed and, when that danger has passed and the attacker has withdrawn,
accused is not justified in pursuing and killing the attacker.®* :
The withdrawal from the aggression must be in good faith, and with
notice to the adversary of the desire for peace.®> A retreat by the one
who provoked the affray, without more, which retreat may have been
for the purpose of placing himself in a more advantageous position to
continue hostilities, is not such an abandonment as would exempt from
all responsibility in provoking the fight.® The unlawful aggression is
considered still continuing, and the one making a defense has a right to
pursue him in his retreat and to disable him.** But once the conditions
of withdrawal are fulfilled, the right of self-defense forfeited by the ori-
ginal aggressor revives. The originally aggressed party who strikes a
fatal blow during the - withdrawal becomes barred from pleading self-
defense. On the contrary, malice will be imputed to him. Which brings
us to the question: . '
From whose standpoint or by what standard should the imminence of
unlawfull aggression be determined? The rule is uniform that for the
slayer to- successfully plead self-defense, he must have reasonable grounds
to believe that he is in imminent danger of death or serious bodily harm
in the hands of the slain. Reasonable in the belief of the slayer, reason-
able from the viewpoint of the court, or reasonable by the standard of a

reasonable man?

In the United States, the Federal Supreme Court®® and the majority of
state jurisdictions®® have asserted the reasonable man standard- Reason-
ablenéss of belief is determined from the standpoint of a man of average.
or ordinary caution, courage and prudence. Under this rule, if, in deter-
mining the necessity of resorting to self-defense, from appearances and
the actual state of things around him, he acts from honest and reasonable

convictions, the person threatened will not be held criminally responsible -

for a mistake as to his appraisal of the actual danger, where other judi-
cious men would, alike, er.."”” But exception must be made of error arising

61 People v. Calavagan, CA-GR No. 12952-R, Aug. 10, 1955; People v. Keys,
62 Cal. App. 2d 903,.145 P2d 589 (1944).

62 State v. Gadwood, 342 Mo. 466, 116 SW2d 42 (1938); State v. Stroud,
198 La. 841, 5 So. 2d 125 (1942); State v. Davis, 225 N. . 117, 33 SE2d 623
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from the slayer’s own fault and negligence, for, in that event; no -belief;
however honest, will excuse his act.® Thus, if, for example, mis“apprehen;
sion of ‘the ‘hostile intentions of another or unjustified or exaggerated ‘be-
lief of the necessity of taking another’s life in self-defense is induced by
voluntary intoxication, the slaying of such other person cannot be justified
on the theory of self-defense.’®

The rule adopted by a number of the states™ is the reasonable belief of
the person assaulted. According to this rule, the question is whether, un-
der all the circumstances as they appear to the aggressed, he honestly be-
lieves his life in imminent danger and that his defense to save himself from
such apparent threatened danger is necessary, and not whether 2 man of
reasonable courage believes so. A person’s right to kill in self-defense
arises from his belief in necessity and reasonableness of belief as judged
by danger as it appears to him, regardless of others’ belief.”

Still, a minority of decisions™ have placed the determination upon the
court. This rule, however, has been much criticized. It is argued that
this test is not proper, for the defendant at the time he is defending him-
self cannot know what the court knows after all the facts have been proved
to it. An unloaded pistol is an apparent danger to.one who does not
know that fact, but to a court which knows it, it ceases to be a source of
danger.” '

In this jurisdiction, the question seems equally moot. It seems that in
the case of U. S. v. Salazar,” our Supreme Court applied the majority rule
obtaining in the United States. In that case, the deceased, a prisoner, as-
saulted a policeman conducting him to the office of the justice of the
peace and attempted to wrest the latter’s revolver. The accused, a comsta-
bulary soldier who accompanied the policeman, seeing the latter in danger
of being overcome by his quarry, caught hold of the latter in an attempt
to break his hold. The prisoner persisted in wresting the revolver, and

“the accused, believing he might succeed in disarming the policeman, know-

il'lg the prisoner to be a notorious criminal of unusual physical strength,
flrefi at him. Said the Court in acquitting the accused soldier: in order
t_o Justify the plea of seli-defense to the charge of murder, it is not essen-
tial that there should be absolute and positive danger to the party making
the plea. If there was a well-grounded and reasonable belief that he

8 O'Steen v. State, 92 Fla. 1062, 111 So. 725 (1927): i t
Tenn, 458, 105 SW 353 (1907). 19203 Atdns v. State, 119
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134 ATENEO LAW JOUENAL [Vol. 9

was in imminent danger of death or great bodily harm, an attempt to de-
fend himself by means which appeared reasonably necessary is justifiable.
If he acted as an ordinarily prudent and reasonable man would have acted
under the same circumstances, his plea is justified.™

On the other hand, in the later case of People v. De la Cruz,’® the same
Court seems to have adopted, as the test, the belief of the accused with-
out reference to belief generated by ordinary prudence and reason. In
this case, the deceased, who turned out to be the suitor of the accused,
grabbed the latter from behind one dark- night, touched her private parts,
and, asked who he was, did not answer. Instead, he persisted and tried
to throw the accused down. In the struggle, the accused stabbed him
with a pocket knife as a result of which he died. Prosecuted for homi-
cide, the Court acquitted her saying she “was justified in making use of
the pocket knife in repelling what she believed to be an attack upon her
The Court made no mention whatever, nor did it even inti-
mate, that such belief was of a kind as emanates from a person of ordinary -
reason and prudénce. To the same effect may be said of the holding in
the earlier case of U. S. v. Ah Chong,™ where the Court in acquitting the
defendant held: a careful examination of the-facts as disclosed in the case
at bar convinces us that -the defendant Chinaman struck the fatal blow
in the firm belief that the intruder was a thief, from whose assault - he was
1'19 .

hornor.”"

in imminent peri

Like the United States, this jurisdiction appears unsettled on the ques-

tion. .
The importance of committing to but one of the afore-discussed theories,
on the determination of the imminence of unlawful aggression, cannot be
overly underscored. To borrow the apt language of Mr. Justice Sanchez
of the Court of Appeals, “uniformity and consistency have always been
among the hallmarks of a good legal system.”™®

With that ead in view, we submit that the “person attacked test” is the
better theory to adopt. We believe that his rule will afford more protec-
tion to the party aggressed, disrobe a would-be aggressor of his homicidal
tendencies, and lend more meaning to the law of self-defense. Above all,
it is more consistent with the administration of practical justice which, after
all, we believe, is the rock-bottom of the law on self-defense.

In the hierarchy of human rights, the right to life undoubtedly ranks
highest. This must be as it is for life is humanity itself. The right to
life deserves the greatest protection the law can afford. TIndeed, the Legis-
lature was not behind in recognizing this necessity. The Revised Penal

75 Emphasis supplied.

76 Supra.

71 At 349, emphasis supplied.
78 Supra, at 506.

79 Emphasis supplied.
80 Sanchez, Involuntary Confessions: Theory of Confirmation by Subse-

quent Facts, 9 ATENEO L. J. 1, 3 (1959).
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Coc.ie punishes not only the killing of a person by another, but also giving
assistance to suicide.®* In the vigilance over this high degree of protect
tion to human life, the Judiciary can share its part by adopting the pro-
posed test.

When a perscn is threatened with death or serious bodily injury, what-
ever defense he may put up to avert the impending harm arises more in-
stinctively. This is natural. When mere ordinary disturbances distort the
mental processes, a shocking experience such as suddenly finding one’s self
in the threshold of certain injury and, possibly, death, in‘evitably suspends
such processes. In the face, and for the duration, of the excitemen't the
assai.led is, just as well, a cornered beast. By force of circumstances, not
of his own undoing, he could not simply discriminate on the measuz"e of
his defense. He has no time to think, there is no room for deliberate and
calm judgment. Certainly, he cannot be held to the “nice calculations”
of a person of ordinary prudence and caution.

?articular situations into which aggressed parties are thrown are not
uniform. Variations occur as to circumstances of person, time and place.
Qf person, the difference may lie in the physical condition, character and
size of the protagonists, particularly the aggressor; of time, in the reduction
c_)f the efficacy of defense to a minimum; and of place, in the remotenesc.'
of ppssible succor. To an assailant’s physical inferio}, to one attacke&
at mg.h,ttime, or at a forsaken place, the imminence of danger can easily
Ipagmfy into terrifying proportions than to another placed in opposite situa-
tlf)r}s. Obviously, the appreciation of apparent danger is a matter of in-
dn{lc!ual equation in the perception of the individual attacked. Not in the
oplmor} of a reasonable man, because in the face of danger even the bold
appreciably loses soundness of discretion, and, absolutely, not in the judg-
mem.t of the court, because it acts from an enlightened perspective I:n
making his defense, the accused does not know gxactly the intentior;s of

-his adversary, while the court, when it steps in, is made aware thereof.

Even when there is equality of conditions between the parties, and no
apparent advantage is taken of the contingencies of time and pla’ce of at-
tack, as when the threat takes place in broad daylight and in a public place
the wisdom of the “reasonable man standard” remains doubtful. Thc;
rule proceeds on the assumption that under such conditions a reasonable
man would not expect the offense feared to be committed. The potency
:Jlf the d.efe.nse that may be put up, the publicity of its commission, and
he pro).umxty of possible help provide ample deterrents. We believe the
assumption is unwarranted. In fact, it is subversive of the law on self-
Sz{‘e::e. Inst.ead of discouraging attempts against human life, it showers
e onp:;)tectmn upon woP]ti.-be aggressors by shifting the burden of cau-
o he lfn‘suspectmg victim. In bringing on the conflict, the aggressor

rfeits his right to self-defense. As such, he must be denied all latitude,
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and the assailed, accorded the widest freedom of action, or the law would
be entering into a dangerous compromise. To require the assailed: to ‘exer-
cise any due care or circumspection might as well be a fatal risk.

Where the aggressor withdraws with notice of such intention, the juris-
prudence is non-pleadability of self-defense, on the supposition that the
aggression has ceased. That is the reasonable appreciation of an ordinarily
cauiious and prudent person. We say that here, also, the standard fails,
even where the abandonment is express. For, what guarantee is there that
the withdrawal is in good faith? That it is so is arrived at only after trial,
when the facts are.proved, which in all probability can very well be attri-
buted to the fine marks and trial ability of a.good counsel. The accused,
on the other hand, in the course of the affray, cannot draw the good from
the bad, his mind warped as it is by the fear for his life into which the
aggressor has brought him,

Under our law,*® a legally -married person who surprises his spouse in.

the act of infidelity may kill her and her paramour, or any of them, with-
out incurring the punishment provided for killing a person. If he kills
them in the act or immediately thereafter, he suffers only destierro, which
is intended more for his protecticn than as a penalty.®® Although, in ef-
fect, it confers upon' the offended spouse the power to impose the capital
penalty of death, this provision has been justified in that the law, under
such circumstances, considers the spouse as acting in a justified burst of
passion.?* Of passion as a mitigating circumstance, it has been said that
it mitigates liability, because one who acts with passion suffers a diminu-
tion of his freedom and intelligence.®® Now, in the thick of a fight where
one may probably die for the other to survive, it is quite exceptional to
find a protagonist devoid of passion amounting to a diminution of his free-
dom and intelligence. To paraphrase Mr. Justice Perfecto, “to judge, how-
ever, the conduct of appellant during the whole incident, it is necessary to
consider the psychology of a person engaged in a life or death struggle,
acting under the irresistible impulses of self-preservation and blinded by
anger and indignation for the illegal aggression of which he was the victim.
‘A person placed in such a crucial situation must have to summon all his
physiological resources and physical forces to rally to the one and indivi-
sible aim of survival and, to that end, place his energies on the level of
highest pitch. In that moment of physical and spiritual hypertension, to
ask-that a man should measure his acts as an architect would make meas-
urements to achieve proportion and symmetry in a proposed building or
a scientist would make a calibration, so that his acts of self-defense should

82 Art. 247 REVISED PENAL CODE.

83 People v. Coricor, 79 Phil. 672 (1947).
84+ People v. Gonzales, 69 Phil. 66 (1939).
8 I REYES, op. cit. supra note 2, at 177.
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stop precisely at the undeterminable bo i |
to be dangerous, is to ask the impossib;::i’.“?’f"lme hen the aggtesor ceases
Life takes precedence over honor. The mantle of protection ébread ove
the offended spouse in death under exceptional circumstances cover :
oply_ the moment of actual coition, but also immediately thereufter T; It10
dnffefen.t standard should. be observed by a person under attacl.( in ELura
suing his aggressor-adversary seems therefore inconceivable. To our ml') d-
a withdrawing aggressor is no Iess than a fleeing paramou.r ' e
To conclude, we note with special interest the holding in the case of
U. S._ v. Esmedia,* on defense of relatives, to the effect that unlawfuleacﬂ)
gression need not exist as. a matter of fact, because it can be made t db-
pend upon the honest belief of the one defending, °

8 People v. Alconga, il. 365 issenti -
#1 17 Phil. 360 (18107, © T 365, 386, dissenting (1947).



