A :
88 ATENEO LAW JOURNAL VOL. XLIV NO.2

:ﬁgl;l;;tllilce;‘ltf for extra-judicial foreclosure under Act 3135 are complied with b
| nt, as a measure of protection of the ri i \
Auction Sale conducted by the notary pu%lic.e rights of themorigagors in cases of

en (i.}d’r}}?rli 1(55 nl% co;lﬂlct bgtvyeen Supreme Court A.O. No. 3 and Act 3135, a;
amended. 1/ und cz is valid insofar as foreclosure sales conducted by the in?
rons or ohiection aegl .Ct 3135, as a‘mende.d, are concerned, there is nothing legall
e Condulc ctionab he 1111\I applying its requirements, as itactually does, to forecl(iury
e et o e y the Notary Public, who, as an officer of the Court may le alle
be subject to the supervision of the Executive Judge through the Clerk of C ool
icio Sheriff in the conduct of foreclosure proceedings under Act 31350urt ©

4. S .
the provis;i)irseggi C:);Art A.O. No. 3 is a procedural rule which has no conflict witl
S e g 135,‘ as e_imet}ded, and the same may be implemented side b .
provided under p/aryén(il)qr;% it unf1forhml§I applicable to all foreclosures, as expressg

. : ereof, whether L
Sheriff or under the direction of the Notary chll)lgsded under the direction of the

. 5. A.O. No. 3 of the Supreme Court is clear and explicit i .
. .. 1 o 1
Z?rz{:lteizrtlooarl\lliztera;}}?du?lal fgreclosures, whether ”conductepd urtlcilzrsit?sn(r;iet?i?ft’g
notary public fror; the direction of Notary Public.” To exempt foreclosure before a
sheriff under the e payment of filing fees and from the scrutiny of the Ex-Officio
and would violates‘tl}}?er‘-llsﬁon of the Executive Judge would be discriminatory to
equal protection of th: lrlg tZOf/ those who foreclose through the sheriff’s office to
mortgage, whether th aw. 1l apphc:.ants for extra-judicial foreclosure of real estate
st Com, e i e auction sale will be conducted by a Sheriff or a notary public
discriminﬂt}ilon Proﬁirlfgzg elznenlis of Supreme Court A.O. No. 3 to avoid invidious
Constitution. y the Equal Protection of the Law clause of the

6. Moreover, if the petition for f i

er, oreclosure filed with the not: lic will
Efct] geazss trI;e sc.ru(timy of the Ex-Officio Sheriff under the supervision 0;2?}715 E)l?ettcu‘t/rxlfle
Judgeas aql(l);riz ‘limder paragraph 2 (c) of A.O. No. 3, it would violate the rights of
o b tgh egf o1 ue process of law because the Notary Public, who is hired and
whechr ne Ic;rsﬁtgzglege 1}33arr1111<(, lxivould not be impartial and objective in examining

ank ha. . . :

before the Public Auction is con;ucc::fhed with llthe roqitements of Act 312

The iudici ) . .
judicial firéiféiifﬁeli? ol the China Banking Corporation case, holding that extra-
the requirements ofIAr((;a 1\?Sta3:(e mortgage befpre a notary public is not covered by
of the Supreme Court o ’fo.' , may be expeditiously corrected by an amendment
foreclosure of real est/ t arifying that A.O. No. 3 applies as well to the extra-judicial
will have to await a o mOr.tgage before a notary public. Otherwise, the matter
fora re—exanninati01zr11 arzzlroprlétefaSe to come up before the Supreme Court calling
ruling in the China B’ankingpézis;;aatgi rce;—seg aluation and review of the questioned
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THE HUMAN RIGHTS IMPACT OF CHARTER
CHANGE PROPOSALS®

CARLOS P. MEDINA®*

INTRODUCTION

To make governance more effective and open up the country to the global
economy, the administration of President Joseph Estrada and other sectors of society
are proposing that certain provisions of the 1987 Philippine Constitution be amended.

Specifically, the following constitutional amendments have been suggested:

A. Political Reform Proposal:

Shift in the form of government from presidential to parliamentary;

a.

b. Shift to federalism;

c. Increase in the number of senators and senatorial election by region;

4. Extend terms of office of certain officials; and

e. Package-deal (same party) election of the President and the Vice President.
B.  Economic Reform Proposals

a. Allow ownership of land by foreigners;

b.  Allow / increase the participation / owners
areas of investment reserved for Filipinos; and

C. Clip the power of the Supreme Court to decide economic questions.

hip of foreigners in certain

This paper will examine the likely impact of these proposals on the basic

human rights of Filipinos. In evaluating the proposals, the writer will give special

attention to the effects, particularly of the economic reform proposals, on the rights of

vulnerable groups like farmers, fisherfolk, indigenous peoples, the urban poor and
ordinary workers. This is because they constitute the poor majority and have been
declared to be the intended beneficiaries of the proposed amendments. Moreover,
analyzing the proposals from the standpoint of vulnerable groups is, for this writer,
the most reasonable way of determining the merits of the proposals. As one human
rights advocate puts it: “The ultimate measure of whether a society can properly be
called civilized ... is how it treats those who are near the bottom of its human heap.”

(Palkhivala, 1993)
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The proposals will be assessed based i

roposal on human rights guarantees und

:Iziz l()Zonstlttl.lft.loc? bltse;f and under international humangrightgs instrume;lg vixilf\

een ratified by the Philippines and / or adopted by the Uni i
Assembly. These instruments include fver elarmtion of Lan Righis
the Universal Declarati fH i
(UDHR), International Covenant on Civi iti e (CCDRY, andthe
, ivil and Political Rights (ICCPR

Intergatlonal CoYenant on Economic, Social and Cultural %ights (ICES)éIz;?dAtshj
member of the United Nations and as a state party to these instruments, the Phili[;pines

is obligated to treat them with .
country. the same force and effect of ordinary laws in the

, Fléniamenta.l rights are at the heart of the Philippine Constitution. The power
amend the Constitution must, therefore, be exercised with utmost care particularly

when human rights are aff i i i i
e b f_ affected. Any mistake in changing the basic law cannot

better };f};efc\il;??afe gosl Qf the proposed amendments is presumably to promote a
 Filipinos by improving governance, alleviatin g i

the resources required to i i , P

provide for basic needs and services. In und i

bomefit analyais, this / es. In undertaking a cost-
, paper will show that, from a strictly hum igh i

while some of the political reform d it othors

: oolit proposals may appear to be meritorious, others

ge;,i;\;e (:)ttﬁtnghht r(ei]e.ctu()in because they infringe on the political rights of the iJeople

er hand, in discussing the economic reform i il

proposals, this paper will

?5%:; ;I;at unless the g(;vernments deals with the problem lack of access bf; tI;le poor

g resources and prioritizes measures to enable the j i

] tizes people to enjoy the benefits

zfl 21 gllolzlahzgd economy, globahzanon could further restrict people’s accl:szto resources

an defa 1 tof increased violations of human rights. Throughout the paper, the writer is

p ;n u l0 the bl.lrde.en the proposals will have on already scarce resources. The

ancial costs of instituting changes alone will mean less resources for basic needs

and services. The paper ends with a call f
or the government t isti
approach to human development. # oadoptamoreholisf

I. POLITICAL REFORM PROPOSALS
A. Shift in the form of government from presidential to parliamentary

ofa pazll(sa oncl)}orieeda that the parliamentary system of government be adopted as part
improve l%e e rrfur;s to have a more effective and efficient government and to
with its separation f}’~ roponents of the system claim that the presidential system,
betweon cFo,n " o go;:zers, often leads to pa.ralysis in government due to conflicts
develo mentg OSs t‘;n the president. Hence, it has become an obstacle to national
quickefsince‘then oe other hand, undgr a parliamentary system, decisions can be

ower. M government and parliament are under the control of the party in
P - Moreover, bad governments under a parliamentary system can easily be
changed since government leaders have no fixed terms.

o Thtese l():laims are arguable since there is no perfect system and no system is
une to abuses of power and violation of rights. Each system has advantages and

2000

disadvantages peculiar to it. Ultimately,
on the quality of politician:
angle therefore, it does jo
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presidential or parliamentary.

the success of any system depends largely
s and civil servants who operate it. From the human rights
t generally matter whether the form of government is

Perhaps, the only significant human rights concern with the proposed

amendment is the manner o
Under a presidential system,

inapa

chosen by the dominant party in parliament, and only indirect
liament. This indirect choice of the Prime Minister may be

vote for the members of par
f the people’s right to participate in governance and to

considered a diminution o

rliamentary system, t

choose their leaders.

In this connection, Articl
(UDHR) provides: “Everyone has the right to ta

country, directly or through freely chosen repres

25 of the International Covenant on
shall have the right and opportunity .
directly or through freely chosen representat

participation by the people in the

e

f choosing the Prime Minister in a parliamentary system.
the President is chosen directly by the people. However,
he Prime Minister as head of government is normally

ly by the people who

e 21 of the Universal Declaration of Human Rights
ke part in the government of his
ntatives.” Similarly, under Article
Civil and Political Rights (ICCPR): “Every citizen
.. to take party in the conduct of public affairs,
ives.”

Although these international human rights interments allows direct
participation in governance “through freely

presidential system, in allowing the people to di

and to chooset

of national and local affairs is exercised by
in Manila. There is a proposal, however,
federal form of government. The purpose is pr
government of local concerns and to increase t
participate in the na

governments. It presupposes the existen
geography, race, religion, language,

chosen representatives”, direct

choice of their leaders is the ideal arrangement. The

rectly vote for the President, clearly

gives more recognition and importance to the people’s right to participate in governance

heir leaders than the parliamentary system.

B. Greater autonomy for local government; shift toa federal systemn

The Philippines operates under

A federal system divides governme

group of people, free from interference or con

matters of local concern,
government. Power, however, is s

give
conf

For a heterogeneous society like the Philip
al governments, like the federal system, is more in

s more autonomy to the loc
ormity with the right of the Filipino citizen

a unitary form of government where the control
the central or national government based
for a shift from this unitary system to a
esumably to unburden the national
he capacity of local governments to
tional development process and to engage the global economy.

ntal powers between the national and local
ce of a society divided by difference in
culture or economics. The system enables each

trol by the others, to govern itself in

“

leaving matters of national concern to the national
hared over matters of common interest.

pines, a form of government which

to take part in the government of his
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country” .(Art. 21, UDHR) or “in the conduct of public affairs” (Art. 25, ICCPR)
The division of powers between the national and the local governménts, rovides
more opportunities for the Filipino citizen to participate in governance. In tII:is se o
therefore, a federal system is more democratic than a unitary system . e

1087 C(g;::ﬁc??d be‘ % f,aitl?ﬁlil adherent to the provisions of Article Il Sectioﬁ I, of the
7 Co ution: “The Philippines is a democratic and republic Sta;te S e
refsxfiﬁs in the people and all government authority emanategfrom them:” ?t‘ifrgilﬁin]z
?, ;ﬁ fu‘l z;dherence to the provisions of Article II, Section I, of the 1987 Constitution:
e right of the people and their organizations to effective and reasonablé

participation at all levels of soci iti i isi i
pa abrig -y vels of social, political, and economic decision-making shall not

A federal system also accords more respect and recognition to the right of self-

determination. In this i L
states: is connection, Common Article 1 of the ICCPR and ICESCR

ot hl. All peoples ha\{e the right to self-determination. By virtue of that
ight they fre.ely determine their political status, and freely pursue their
economic, social and cultural development.

1 h2. All peoples may, for their own ends, freely dispose of their natural
W(tea t fmd resources.wnhout prejudice to any obligations arising out of
international economic co-operation, based upon the principles of mutual

benefit, and international 1
, aw. In no case may a people be i i
means of subsistence.” Y APeop deprived ofits own

B While the right of self-determination may ordinarily be understood to mean
pol.ltlcal freed.om, the Covenants also mention the rights of peoples to “freely pursue
their economic, social and cultural development. “ They further mention ch E ht of
people to “freely dispose of their natural wealth and resources.” These rights :C;n 1
a certain freedom of peoples to pursue economic, social and cultura%’ activige};

g
1 ld epeI lde] it ()f overnment pOhCleS or at least W lth
mlnlmal intervention fI om

In.V1ew, therefore, of existing differences in geography, culture, language, and
?Conormc and social structures among various regions in the Philippines, a federal
orm of, goyernment would appear to be highly recommended. Itis more re;pectful of
people’s right to participate in governance and the right to self-determination.

federa"lfiif?n;?(r;;mﬁortant qnd crucial qugstion is: to what extent should the country
ystemon .the o ‘a ‘uﬁan rlgk.lt§ perspective, the overall impact of a shift to a federal
Sysiemontne aadsn: x;lgd ts of Filipinos would gx.”eatly depend on the degree of autonomy
ceparatiom and .01:; ? . Undue autonomy lel lead to an attitude of self-sufficiency,
P intolerance among the'rgglons. This situation, in turn, would have

erse consequences on the civil, political, economic, social and cultural rights of

thg people. Fe.derglizing the country, therefore, must not be at the expense of national
unity and territorial integrity.
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Furthermore, the shift to a federal system must be gradual. It is unlikely the
local governments will be able to readily cope with the enormous demands that a
sudden increase in self-governance would have on their capabilities and resources.
Ahasty, ill-timed and ill-considered shift toa federal system would result in wastage
of scarce resources and, as such, adversely affect the basic rights of Filipinos. There

will be less money for housing, education, health, social security and social services.

If gradualism is the mode of effecting federalism, then it would seem that
whatever degree of autonomy sought for local governments at present could be
attained under the existing unitary system. The government could step up the
process of decentralization, regionalism and devolution. Insuch a case, therefore,
there is no compelling need to amend the constitution now.

C. Increase in the number of senators (from 12 to 48) and senatorial election by region.

Under the present system, the Senate is composed of 24 senators who are
elected at large (Art. VI, Sec. 2, 1987 Constitution). The reason the constitutional
commissioners fixed the aumber of senators to 24 is to maximize the benefits of
bicameralism, i.e., to achieve quality legislation. It is believed that a small number
of senators would lead to better laws. Since senators are elected at large, those
elected come mainly from Luzon where the population is bigger and where Metro
Manila, the seat of government, commerce, education and entertainment in the
country, is located. This situation has led to perceptions of under-representation in
the Senate by inhabitants of other regions. Hence, there is a proposal to increase
the number of senators from 24 to 48 and to have them elected either by region (i.e.,
at least two senators per region) or by island grouping (i.e., 24 for Luzon, 12 for
Visayas and 12 for Mindanao).

The proposal appears to be reasonable. It allows greater recognition of the
political rights of the people. Increasing the number of senators and electing them
by region would give inhabitants of remote provinces and regions added
opportunity to stand for election to a high public office and participate in running
the country.

At the same time, it would enable the people to choose representatives who
come from their own communities and who are probably more aware of their
concerns. It would facilitate better interaction between senators and their
constituents since senators would be more personally known and accessible to the
people. This would result in a Senate which is truly representative and in laws
which are truly reflective of the needs and wants of the people. Democracy and
republicanism would thereby be further promoted.

Possible economic and social benefits should also be mentioned. The
proposed arrangement could minimize election expenses on the part of the candidate
and the government. This allows the allocation of more resources for social services
and the satisfaction of basic needs of the people. Electoral fraud may be further
abated since it will be easier to monitor the canvassing of election returns and guard
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the votes in the regions. There will be le iti
: s. ss opportunities for “dagdag- ”
hopefully more integrity and credibility in the Senate. glagbawes’, and

regionh‘i, t.ﬁe e?d,l;he declision to increase the number of senators and elect them by
ill actually result in the genuine representation of ’s i i

. ; . ¢ people’s interests in the
Senate will depend primarily on the quality of candidates chosen. The best guarantee

of genuine representation in the legi i i
‘ gislature is responsibl i
necessarily mean better senators. v ¢ voting: More docs not

et 11In the enf:l, increasigg the number of senators and electing them by region will
2 ua 3/ res.ult in the genuine rgpresentation of people’s interests in the a Senate will

pen primarily on th.e quality of the candidates chosen. The best guarantee of
gigul.ne rt(;pr.esen;atlorll in the legislature is responsible voting. The electorate must

rcise their political rights with maturit ibili
y and responsibility. Otherwise, th
proposed amendment, if adopted, will only resulti (rtof
, , sult in useless expens th
the government and the ¢ R A
people, an unnecessary burden on alread

the g ntan le ) k y scarce resources,
and further violations of political, social and economic rights of Filipinos

D. Extend the terms of office of government officials.

ol In lgef\ergl, term limits were fixed to facilitate the synchronization of national
llocal e ections. The drafters of the Constitution wanted to avoid the political

socialand ?conomic costs of a desynchronized electoral system. Asregards gxe off'a 4
of. thg Pr‘es1dent and Vice-President, the drafters fixed the terms on thg belief that tllie
elimination of tk}e prospect of reelection would make for a more independent Presidenet
capable of making correct even if unpopular decisions. The presidential term limit

were therefore designed to make the President more effective. e

b It is proposed, that tAhe terms of foice of government officials be extended.
roponents of term extension point mainly to the need for more experience on the
part of gow‘ernment leaders in order for them to be more effective II: is argued that
more experience in public service on the part of government officia.ls woulcflg resultin
good governance, more quality legislation and improved delivery of basic services.

i ’ll'he problem with the ‘proposal is the lack of credibility of many government
officials. The public perception is that the clamor for term extension proceeds more
firor.n the urge of many ipcumbent officials to remain in power than from a genuine
hre;l:: st;)eietrve Ctil(lie public bett_er.. This is precisely the problem constitutional term
mits see o address. Term limits complement the constitutional mandate for the

ate to “guarantee equal access to opportunities for public service, and prohibit
political dynasties as may be defined by law” (Art.II, Sec. 26, 1987 ,Constitution)

T erm hmlts are lndeed Safe y p
guards against attempt: b
g p S OfﬁClal to per etuate theIIlSelh es

e r;?t presfept., term limits are already ineffective in controlling political monopolies
pnee any o f1c1al's Clrcumvent Ferm limits by letting relatives run for positions they
ave vacated. This has given rise to political dynasties and a problem of unequal
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access to public office. As a consequence, a poor but competent candidate has little
chance of getting elected to public office.

The problem of unequal access to public office is a reality closely linked to the
unequal distribution of wealth in the Philippines. Wealthy families tend to control
political power, particularly because election expenses are prohibited. Hence, political
dynasties abound, and there is until now no law and none forthcoming against
political dynasties despite the constitutional prohibition, Congress being “the
principal playground of political dynasties” (Bernas, 1996). This situation has bred
crony capitalism or the concentration of business favors to a few favored families
since business often works closely with those in power for juicy contracts. In this
context, term limits, serve to democratize political and economic power.

Extending the terms of office of government officials would, in effect, restrict
the following political rights of Filipinos under Article 25 of the ICCPR:

a. the right to directly take part in the conduct of public affairs;
b. the right to be elected at genuine periodic elections; and
c. the right to have access, on general terms of equality, to public service.

Considering the politicaland economic costs of term extensions, and the human
rights implications, it would be more advisable to address the concerns of incumbent
government officials within the system of existing term limits.

E. Package-deal (same party) election of the President and the Vice-President.

Under the present system, the President and the Vice-President are elected by
direct vote of the people (Art VII, Sec.4, 1987 Constitution). This means that the
people have the right to directly and separately choose the President and the Vice-

President of the country.

This system has often led to a situation where the President and the Vice-
President belong to different political parties resulting in a lack of cooperation or
teamwork between them. Hence, it is proposed that the President and the Vice-
President be elected as a team orasa package. Under this block-voting arrangement,
the people will vote only for the Presidential candidate and the vote s automatically
credited to his running mate who is seeking the vice-presidency.

Itis argued that this system will not only lead to better teamwork between the
top two officials of the country but also to stability and continuity of policies and
programs in case a vacancy in the office of the President arises mid-term and the Vice-
President becomes President. Moreover, it is hoped that such a system will promote
a politics of ideology and programs and strengthen political parties since the indirect
vote on the Vice-President will make people give more attention to political platforms

rather than persor\alities.
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An indirect vote on the Vice-President, however, tends to lessen the
importance of the office in the eyes of the people. People usually focus on work of
a person they have helped install into a particular position. It may also diminish
the holder’s sense of responsibility in the office. Generally, a public officer will feel
a greater sense of responsibility to those to whom he owes his position, and this
sense is keener when he owes it directly rather than indirectly. Significantly, the
proposed amendment contemplates a limitation on the right of the citizen to choose
directly a Vice-President. It diminishes the citizen's right to take part in the conduct
of public affairs, directly or through freely chosen representatives.

As guaranteed by Article 21 of the UDHR: “Everyone has the right to take part
in the government of his country directly or through freely chosen representatives.”
Likewise, Article 25 of ICCPR provides: “Every citizen shall have the right and the
opportunity...to take part in the conduct of public affairs, directly or through freely
chosen representatives.” The package-deal election of the President and the Vice-
President deprives the people of their right to directly choose the Vice-President. It
also imposes on the people whomever the political parties choose to run for Vice-

President. The proposal, therefore, limits the people’s political right of participation
in governance.

II. ECONOMIC REFORM PROPOSALS

Apart from amending certain political provisions, The Estrada government
wants to remove “protectionist” policies in the 1987 Constitution and open the
country to foreign investments and technology. According to the President: “Once
these obstacles to our development are removed, our economists expect that 3 or 4
percentage points can be added to the growth rate our GNP and GDP. Employment
and incomes will rise quickly, and poverty levels will drop significantly.” (President’s
Speech on Aug.9, 1999 at the MOPC President’s Night)

These perceived “obstacles to our development” in the Constitution are
basically provisions which limit foreign equity participation in certain areas of
investment impressed with public interest, as follows:

1. Article 12 Section 2: exploration, development and utilization of natural
resources - 40%

2 Article 12 Section 11: operation of public utilities-40%

3. Article 14 Section 4: ownership of educational institutions-40%

4 Article 16 Section 11: advertising-30%

The Constitution also completely prohibits foreigners from owning land in the
Philippines (Art.12, Sec.7) and from engaging in mass media (Art. 16, Sec.11).

The government believes that lifting the limitations and prohibitions on foreign
equity will lead to increased foreign capital investments, and foreign investors with
greater equity will be more committed to ensuring growth and sustainability of the
Philippine economy. Itis argued that if foreigners are allowed majority control ofa
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’ y g i p tiCated
. 11

buSIIleSS the Wlll be more w llhn to lllt]()d\]( e new a]l(l more SO h]s

teChnOlOgleS In turn, tl 1ese W 111 u pll ft t} 1€ eCOIlOIIly and generate more employment

opportunities for Filipinos.

Specifically, the following amendments to the 1987 Constitution are proposed:

i foreigners. .
Allow ownership of land by : . . .
?). Allow/increase the participation/ ownership of foreigners in certain
. f investment reserved for Filipinos. ‘ .
aCrl?Ia)Stﬁe power of the Supreme Court to decide economic questions.

1I1. LAND AND NATURAL RESOURCES

Under the Constitution, foreigners cannot own lands, exlcipt in [?f gf;i,?:;ﬁi
i S sion (Art.12, Sec.7); and (2) natural-born i
cases: (1) hereditary succession (Al : B (A2
el ilippine citizenship, subject to limitati pos .
havg)lo;totrhecilrnz}r]él;ﬁg also limited to 40% participationinany busme552 ;mdertakmg
?s Ce.xpvlore d%velop, and use Philippine natural resources (Art.12. Sec.

ants to lift the limitation on foreign investments on

The Estrada government wan ‘ ents o
ur natural resour%es because it claims that the government is unable to put up
o

60 To Capltal qu ulr enlent to eIlable fOI elgllers to invest up to 40 ;0 m these areas. OI[

. N ble
iti ;o investors find land ownership 1nd1spe1}sa
the other hand, itis argued that foreign in e istments n our

i _ Certainly, lifting the limitation on k¢ :
for s wi kel};f result in increased foreign investments in the country,

urces will most i Crease . . ey,
?\atxzégés s?his move could also lead to serious impairment of the right of acce
O ’

Filipinos particularly the vulnerable groups, to these resources.

For millions of landless and homeless Fi'lip'mos, foreign c():lwnetrts;:rfi1 ?lfl 3?1?3
i s. Tt will push up land prices in urban areas and pu o
i dlsaStrct’xli)f the urban poor. Inrural areas, although the proposal is im
ltjs }i,r?gisttt;faqe;r‘fd commercial lands, it may cause laml:l sp;culatlo; ;rali:ll:::;(;ufrahg;
icultural lands to industrial and comm! - T
13{‘1??‘/;’3?;: (tl(c)a;f::s/:rlta?\%r;zi};ilable for the agrarian re;form program and deprive
;/;'meurs of their constitutional right toown lands they till.

The proposal to increase foreign access to our.natural risl(;‘:gfsl ec:(;li(c)i;lgﬁ

It in the limited access of indigenous groups to their ancestral ! ’ 220 e
diep et d threaten their survival. Fisherfolk groups willalsobeatr f, °
dl?Placeln?“tt?n of our marine resources will further aggravate the problem o .ovterd
a'her‘l N lcl))r'l _diversity and lower marine catch. With all their sophistica e‘n
e afoCtd ;ionancial resources, foreign exploitation of our natgral resources wi
tfit?r??k%gf garly depletion and hasten the destruction of our environment.
e

- 1
In particulaf the proposals will infringe on the following rights of vulnerable

groups:
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Right to land and the right to food: if there is less access to land and
natu.ral resources, farmers, fisherfolk and indigenous peoples will b
f:leprlved of their means and of their right to food. Where the g ht to f s
is affected, the right to life itself and all other rights are threat‘o:ened 0

Right to culture: for indigenous peoples, culture requires a close link to

their ancestral lands. If the i
: . y are deprived of access t i
lands, their culture will suffer. P ® o thelrancestral

Right to shelter: the urban poor will have less chances of owning shelter

since capital in urban areas will likel i
since capita y be directed at real state

impairsrglecet h;ltr}r:an r.igtl:ts are indivisible, interdependent and interrelated, the
nt of these rights will also negate the right to w i ,

: ork, the right to health, th
right to an adequate standard of livin 2 ingft 5 il and
1t to ar g, and the meaningful exercise of civil
political rights of vulnerable grou i et

ps. For without food and shelter, a person
. . , cannot
expect to be healthy, to benefit from education or to actively participate }:‘()1 governance

e rIenSsotﬁa;d oftflestricting the access of vulnerable groups to these essential but
ces, the government should enhance their ri ili

: tle ght and capability to access

them by creating the necessary conditions for their access and prgtect s&lch access

from intrusion b : .
foreign. y more powerful, influential and wealthy elements, both local and

IV. PusBLIC UTILITIES, EDUCATION, MASS MEDIA
AND ADVERTISING

hmiteclljtnd:g O/the C‘or'lstit'utio.n, foreigners cannot invest in mass media. They are
040% participation in the operation of public utilities, 40% participation in

tlle owner Shlp Of ed ucation institutions aIld 30 ;0 pal tic 1patl( N 1IN arx ly vertisin
S 7
ad g

By proposing that these limitati ign i
) ons on foreign investment i
government hopes to achieve the following: i sbeabolished, the

a. irrllprove pgblif: util%ties (e.g., water, power transportation and
de ecc;mmumcatlons) since these are the backbone of the country’s future
u;vtethmegt.d Té:)quovemment also argues Filipinos are unable to put

neede % capital to enable foreigners to i :
participation in this area. 5 imvest up to 0%
b.

Imp'rove .the quality of education which has declined due to the
Frq?f?ratlon of substandard schools which lack quality teachers and
;a ities. Moreover., foreign-owned schools will facilitate the entry into
the country of new ideas from the outside world.
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c Upgrade the country’s information technology and enhance access to
information.

Increased foreign investment in these areas will definitely improve the delivery
of basic services, enhance quality education, and facilitate information dissemination
in the country. The satisfaction of these needs will in turn have a positive impact on
other civil, political, social, economic and cultural rights of the people. However,
these are areas of investment which are sensitive and vital not only to the economy
but also the culture and sovereignty of the Filipino people. The impact of the proposals
on our culture, our security and on governance in the country are equally, if not more,
important considerations.

Opening up public utilities (e.g., telecommunications), media, advertising and
schools to foreign control will enable foreigners to exercise unwanted influence on
the hearts and minds of Filipinos. For instance, if foreigners are allowed to control
media establishments, they will have some control over the content and manner of
dissemination of information. This will enable them to manipulate public opinion to
suit their interests and exert pressure on the political and economic decision-making
processes of the country.

Foreign influence per se is not the evil which is sought to be avoided; it is
inevitable. It is part of our past, our present and future. Filipinos are the product of
a confluence of western and eastern cultures. Even now, foreigners continue to
exercise considerable influence over Filipinos through their control of the global
economy and the global media. Many Filipinos continue to pursue post-graduate
studies abroad. Theriskin the proposed amendments, Jies in the diminished capacity
of the government to prevent or control the negative or destructive elements of foreign
technology and influence. This is exemplified clearly by the helplessness of the
government in regulating pornography in the Internet.

Another area of concern is the likelihood that foreign ownership of enterprises
engaged in public utilities, education, mass media, and advertising will limit the
access of ordinary Filipinos, especially vulnerable groups to these services or facilities.
Access of the poor to these services or facilities is a primary consideration because
they are the intended beneficiaries of the proposed constitutional amendments. If for
instance, foreign-owned public utilities and schools charge prohibitive fees, the
developments brought about by foreign investments would be meaningless to the

majority of the people.

Allowing foreign control over public utilities, educational institutions, media
and advertising can therefore have negative consequences on the following rights of
Filipinos: the right to self-determination, the right to information, the right to culture,
the right of free speck and expression (press freedom), and the right to education.
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- V. CLIPPING THE POWER OF THE SUPREME COURT OVER
ECONOMIC QUESTIONS

The Estrada government wants to clip the powers of the Supreme Court to
prevent its interference in business and economic matters. Under the 1987
Constitution, the Supreme Court is vested with powers which allow it to rule on
cases involving economic issues. The proposal is based on the view that economic
matters are beyond the court’s are of expertise, and that the Court’s rulings on economic
questions have become a hindrance to the country’s economic development. The
sentiment of business is that the Supreme Court should not substitute its own business
judgement for that of businessmen. (President’s speech, Aug.9,199)

The Supreme Court’s power to rule on economic matters is-based on the
constitution’s definition of judicial power. Article VIII, Section 1(k) of the 1987
Constitution defines judicial power as including “the duty of the courts of justice...to
determine whether or not there has been a grave abuse of discretion amounting to
lack or excess of jurisdiction on the part of any branch or instrumentality of the
government”. This duty has been introduced to allow the Court to rule even on
“political questions”, in view of the frequency with which the Court to rule even on
“political questions”, in view of the frequency with which the Court refused to rule
on acts of former President Marcos during Martial law under the cloak of the “political
question” doctrine (which restrains the court from ruling on matters involving policies
or the exercise of powers exclusively vested by the Constitution in the political branches
of government.)

The exercise of this power of the Court to nullify any act of the legislative and
executive branches of the government which constitutes a grave abuse of discretion,
evenifit involved economic questions has allegedly discouraged foreign investments
in the country. Itis claimed that it weakens the stability and security of transactions
entered by foreigners involving the government. The government expects that by
limiting such power of the Court, investor confidence in the country will increase.

It is not easy, however, to determine what is purely an economic issue.
Controversies involving economic questions often overlap with non-economic
interests. Any foreign investment undertaking will certainly require compliance
with existing laws, policies and procedures, and must not be inconsistent with public
interest. Moreover, whether or not an issue is purely economic is immaterial when it
involves rights which are entitled to judicial protection. Prohibiting the Supreme
Court from ruling on economic matters involving justifiable rights would, in effect
curtail its power to protect the rights of the people and the interests of the nation. It
would also limit the people’s right to redress their grievances in cases involving
economic issues and impair their constitutional rights to due process and to equal
protection of the laws. The government should be more concerned with protecting
and enhancing legal remedies rather than limiting them.

Such a proposal would also undermine the system of checks and balances in
our government. The Supreme Court arbitrates on constitutional questions to ensure
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there is no abuse in the exercise of governmental powers by the President and l;};
Congress. The proposal, which seeks to exempt the decisions of goven}rréggt agten;:Ole
on economic issues from judicial review, will clearly emasculate thg ju 1c1gry s ole
in our system of government and encourage aufhontarlan ten.denmesh oln the pa1;N (i)l 1
the executive department. In theend, democratic governance in the Philippines

suffer.

VI. CONCLUSIONS AND RECOMMENDATIONS

i i i hange proposals from
This paper has examined the merits of the c}lgrter ch

urely humEnI;ights perspective. Based on this study, itis sqbrmf:ted that thf: propos;}s
?or constitutional amendments should be reconsidered in view of their probable

adverse effects on the rights of Filipinos.

In examining each of the political reform proposals, the following conclusions

may be drawn:

a. The presidential system is preferable because, by allowing the people t/o
vote for the President directly, it gives greater 1mportance to the people’s
right to participate in governance than the parliamentary system.

.
o

b Federalism is good because it enhances political participation 'b'y‘ the
. people and promotes the right of self-determination. However, it must

not foster disunity and must be gradual.

c Having more senators and electing them by region may strengt.heln
political rights, but genuine representation is guaranteed only mainly
by a responsible exercise of the right to vote.

d.  Term extensions are, under existing circumstances violative of the
people’s rights to take part in public affairs, to be elected, and to have

equal access to public service.

i i ice-President deprives the
The package-deal election of President and che Presic
peogle of tgheir right to choose the Vice President and imposes on them
the choice of political parties.

i i i i roposals, however,
The writer’s conclusions regarding the economic reform prop! .

are less categorical and more prescriptive. The realization of human rights,

particularly economic, social and cultural rights, r}eiqxllires rigourlc(ejz J:n;;etags
iti i i i t. Under the Internationa

conditions for their protection and fulfillmen ation

Economic, Social and Cultural rights (ICESCR), the ggvernmex.\t is ob%gitled tc; g;cr)iizt

and fulfill these rights by taking steps “to the maximum of its aya;l a e”r(eArtide 2,

with a view to achieving progressively the full realization of the rights. .. ,

par.1of ICESCR)
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In proposing the constitutional amendments to globalize the economy, the
government aims to generate the resources needed to alleviate poverty, promote
employment, provide basic services and thereby address the human rights of Filipinos.

Globalization comes with mixed blessings. The proposed amendments could
also lead to the impairment of basic rights of Filipinos, particularly the vulnerable
groups. This will certainly be the case if the proposed amendments are implemented
under existing political and economic conditions which will make it difficult for
ordinary Filipinos to enjoy the benefits of a globalized economy.

At present, ordinary Filipinos, especially vulnerable groups, barely have access
to resources needed to satisfy their basic needs. Farmers still struggle for survival
despite the agrarian reform program. Homeless millions have yet to own shelter. A
just wage remains a dream for the ordinary worker. The gap between the rich and the
poor continues to widen. This sad plight can easily be attributed to the government’s
lack of resources. To a large extent, however, it is also due to laws, policies, programs,
structures and practices which hinder or prevent access by the poor to resources, or
allow greater access by advantaged groups. If these concerns are not addressed as
priorities, it is not unreasonable to expect this problem of access to worsen once the
economy is fully globalized. In a globalized economy, the government, even if it is
willing, will have less capacity to regulate or control the activities of transnational
corporations. In other words, it will have greater difficulty in ensuring that available
resources, particularly those in foreign hands, be devoted to satisfy basic needs and
be made more accessible to the people.

If the government is bent on globalizing the economy, and because the forces of
globalization are unstoppable, it would be advisable for the government to create, as
amatter of priority, the necessary conditions and infrastructures to prepare the country
and the people to deal with the requirements of globalization so that everyone will
enjoy the benefits. This means, for example, drafting the necessary dressing
bureaucratic abuses and red tape, re-allocating resources, and controlling or
eradicating graft and corruption. Italso means the setting up of safety nets to cushion
the negative effects of globalization.

The government may also look at other means of generating resources from
within, and at improving existing programs to generate resources. These measures
could include increasing wealth and “sin” taxes, improving tax collection, and taking
bolder steps to ensure the success of the agrarian reform program.

Economic growth should not be the sole consideration in opening up our
economy to foreigners for the purpose of developing the country. Social justice,
democracy and the promotion and protection of human rights are also essential
dimensions of sustainable human development. Globalizing the economy must no
be pursued at their expense. Unless the government gives priority to creating the
preconditions to globalization, the proposed constitutional amendments may, instead
of progress, result in regress and end up causing more violations of rights or ordinary
Filipinos.
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