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What was the Legislative Intent for Article 36?

Did the Legislative Intent of Psychological Incapacity Mean to.
Describe a Mental Iliness or Disorder?

Psychological Incapacity: Psychological Hlness or Personality
Disorder?

Is Psychological Incapacity Related to Understanding or to
Compliance with the Essential Obligations?

Is there Lack of Consent in Psychological Incapacity?

What must Exist at the Time of Celebration of the Marriage — the
Disorder or the Incapacity?

Does Psychological Incapacity have to be Incurable?

Can Psychological Incapacity be Relative?

Can Psychological Incapacity be Confined Merely to the Specific
Marriage Relation?
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S I. INTRODUCTION

Marriage is the comerstone of Philippine society. Marriage in the Philippines
is viewed as a lifelong commitment. In fact, couples at the threshold of
martiage are often advised that marrage is not like kaning isusubo na madaling
iluluwa (rice that is eaten and easily spat out). Marriage has been described as
a sacrosanct social institution® in the Philippines, mainly because it is upon
this cornerstone that the Filipino family, the foundation of the nation, rests.?
Thus, Philippine law commits itself to strengthening the solidarity of the
family and actively promoting its total development.3 The Family Code of
the Philippinest defines marriage as a special contract of permanent union,
which can only be dissolved by death of either spouse, by annulment, or by
the declaration of nullity by the courts.5 Unlike in ordinary contracts where

1. Domingo v. Court of Appeals, 226 SCRA 572 (1993).

2. PHiL. CONST. art XV, § 2 (“[m]arriage is an inviolable social institution, is the
foundation of the family and shall be protected by the State.”).

3. PHIL. CONST. art XV, § 1. '

4. The Family Code of the Philippines [FAMILY CODE].

5. I art 1. )
Marriage is a special contract of permanent union between a man and a
women entered into in accordance with law for the establishment of
conjugal and family life. It is the foundation of the family and an
inviolable social institution whose nature, consequences, and incidents
are governed by law and not subject to stipulation, except that
martiage settlements may fix the property relations during the marriage
within the limits provided by this Code.
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the agreement of the parties has the force of law between them, in marriage
the rights and obligations of the parties, as well as the nature, consequences,
and incidents of the relation, are generally fixed by law and are not subject to
stipulation.

Philippine laws on marriage are based on this background of strong and
permanent marital ties. Marriage, being an inviolable social institution, is
protected from being dissolved merely by the parties’ whim. Separation,
annuiment, or declaration of nullity of marriage can only be based on
grounds stated by law.® Hence, Filipino couples in rocky marriages find that
the process of getting out of said relationships would be like the proverbial
camel passing through the eye of the needle, because of the restrictive
grounds proyided for in articles 35, 37, 38 and 45 of the Family Code.”

Recentl;(, however, with the passing of the Family Code of the
Philippines on 3 August 1988 and its subsequent amendment by Executive
Order No. 227, the “eye of the needle” was made a bit wider, thereby
allowing married couples to avail of its more lenient provisions in order to
avoid their marriages. Article 36 of the Family Code provides:

[a] marriage contracted by any party who, at the time of celebration was
psychologically incapacitated to comply with the essential marital
obligations of marriage, shall likewise be void even if such incapacity
becomes manifest ofly after its solemnization.?

Article 36 provides a more liberal ground for declaration of nullity of
marriage. The widening of the needle’s eye may be due in part to the
definition of psychological incapacity, which is Tot provided for in the Code
itself. The Civil Code Revision Committee did not give a definition of
psychological incapacity, nor did it give any examples since they feared that
doing so would unduly limit the meaning 5f the concept and its application
under ejusdem generis.9 Justice Josue N. Bellosillo was quoted as having said:

[tlhe Committee did not give any examples of psychological incapacity for
fear that giving of examples would limit the applicability of the provision
under the principle of ejusdem generis. Rather, the Committee would like
the judge to interpret the provision on a case-to-case basis, guided by

Id. (emphasis supplied).

6. Katherine F. Lopez, Psychological Incapacity: Whether or Not Persons Claiming to
be Psychologically Incapacitated Can Themselves File for Nullity of Marriage as the Basis
of Such Under Article 36 of the Family Code 2 (2004), Juris Doctor Thesis, Ateneo
de Manila University School of Law.

7. Jonathan O. Temporai, Republic v. Court of Appeals and Molina: Providi;tg Definite
Standards for the Interpretation and Application of Article 36 of the Family Code, 43
ATENEO LJ. 384 (1908).

8. FAMILY CODE, art. 36.

9. Temporal, supra note 7, at 383.

L
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experience, the findings of experts and researchers in psychological
disciplines, and by decisions of church tribunals which, although not
binding on the civil courts, may be given persuasive effect since the
provision was taken from Canon Law.'°

Furthermore, psychological incapacity is itself a nebulous idea for
persons having little background in psychology. Being a concept which at
first glance may well be within the grasp only of pemons trained in the
psychological and behavioral sciences, it is no wonder that judicial discretion
with regard to declaring whether or not there is psychological incapacity in a
giveu case may be described as almost unbridled.

From the text of article 36, we may gather the following elements of
psychological incapacity: (a) a celebration of marriage; (b) non-performance
of marital obligations; {c) the marital obligations which are not performed
are essential obligations; (d) non-performance is due to causes psychological
in nature and it is chronic: constant and habitual; (e) the cause/s are present
during the celebration of marriage although they may not be manifest or
evident at that point; and (f) the cause/s surface after the celebration of
marriage.! s

The essential marital obligations between husband and wife are listed in
the Family Code!? and enunciated in the Molina guidelines.’3 With regard to

1o. Salita v. Hon. Magtolis and Espinosa, 233 SCRA 100 (1994); Justice Alicia V.
Sempio-Diy, Psychological Incapacity as a Ground to Dissolve Marriage, SAN BEDA
LJ. 41 (1994).

11. Temporal, supra note 7, at 387.

12. FAMILY CODE, arts. 68-71.

Art. 68. The husband and wife are obliged to live together, observe
mutual love, respect and fidelity, and render mutual help and support.

Art. 69. The husband and wife shall fix the family domicile. In case of
disagreement, the court shall decide. The court may exempt one
spouse from living with the other if the latter should live abroad or
there are other valid and compelling reasons for the exemption.
However, such exemption shall not apply if the same is not compatible-
with the solidarity of the family.

Art. 70. The spouses are jointly responsible for the support of the
family. The expenses for such support and other conjugal obligations
shall be paid from the community property and, in the absence
thereof, from the ircome or fruits of their separate properties. In case
of insufficiency or absence of said income or fruits, such obligations
shall be satisfied from the separate properties.

Art. 71. The management of the household shall be the right and duty
of both spouses. The expenses for such management shall be paid in
accordance with the provisions of Article 70.

13. Republic v. Court of Appeals and Molina, 268 SCRRA 198 (1997).
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the obligations of the spouses as parents to their children, the pertinent
provisions of the Family Code are listed as articles 220, 221 and 225.14

14. FAMILY CODE, arts. 220, 221, and 225.

Art. 220, The parents and those eXefcising parental authority shall have
with respect to their unemancipated children or wards the followmg
rights and duties:

(1) To keep them in their company, to support, educate and
instruct them by right precept and good example, and to
provide for their upbringing in keeping with their means;

(2) To give them love and affection, advice and counsel,

| companionship and understanding;

‘ (3) To provide them with moral and spiritual guidance, inculcate

\ in them honesty, integrity, self-discipline, self-reliance,
industry and thrift, stimulate thgir interest in civic affairs, and
inspire in them compliance with the duties of citizenship;

(4) To furnish them with good and wholesome educational
materials, supervise their activities, recreation and association

+ with others, protect them from bad company, and prevent
them from acquiring habits detrimental to their health, studies
and morals: 3

(s) To represent them in all matters affecting their interests; -

(6) To demand frem them respect and obedience;

(7) To impose discipline on thertas may be required under the
circumstances; and ‘

(8) To perform such other duties as are 1mposed by law upon
- parents and guardians. *

Art. 221. Parents and other persons éxercising parenial authority shall
be civilly liable for the injuries and damages caused by the acts or
omissions of their unemancipated children living in their company and
under their parental authority subject to the appropriate defenses
provided by law.

Art. 225. The father and the mother shall jointly exercise legal
guardianship over the property of the unemancipated common child
without the necessity of a court appointment. In case of disagreement,
the father's decision shall prevail, unless there is a judicial order to the
contrary.

Where the market value of the property or the annual income of the
child exceeds Ps5o0,000, the parent concerned shall be required to
furnish a bond in such amount as the court may determine, but not less
thar. ien per centum. (10%) of the value of the property or annual
income, to guarantee the. performance of the obligations prescribed for
general guardians. A verified petition for approval of the bond shall be
filed in the proper court of the place where the child resides, or, if the
child resides in a foreign country, in the proper court of the place

il e T
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It is necessary to note the essential marital obligations, since it is the non-
performance of this class of obligations which will lead to a declaration of
nullity of marriage due to psychological incapacity. It is also important to
note that not all marital obligations are essential marital obligations. Non-
compliance with these non-essential marital obligations has no effect on the
validity of the marriage.'s

This Paper will clarify the nature of psychological incapacity as intended
by the framers of article 36 in the Family Code of the Philippines, with the
ultimate hope that the legislative intent be reflected accurately by the judicial
interpretation and construction given to the concept. A re-examination of
the concept of psychological incapacity as interpreted by the courts will be
the focus of analysis. In this re-examination, the aspects of psychological
incapacity in current jurisprudence which are divergent from the intent of
the framers as well as possible causes of discrepancies are allowed to surface
and are analyzed.

I1. HISTORY OF ARTICLE 36 — THE INTENTION OF THE FRAMERS

-

A. Article 36 was Derived from Canon 1095

Article 36 of the Family Code introduced a totally new ground for the
declaration of nullity of marriage.’6 This provision was taken from Canon
1095 of the New Canon Law'7 adopted by the Roman Catholic Church,
which took effect on 27 November 1983:

The following are incapable of contracting marriage:
1. Those who lack sufficient use of reason;

2. Those who suffer from a grave lack of discretionary judgment
concerning the essential matrimonial rights and obligations to be
mutually given and accepted;

where the property or any part thereof is situated. The petition shall be
docketed as a summary special proceeding in which all incidents and
issues regarding the performance of the obligations referred to in the
second paragraph of this Article shall be heard and resolved. The
ordinary rules on guardianship shall be merely suppletory except when
the child is under substitute parertal authority, or the guardian is a
stranger, or a parent has remarried, in which case the ordinary rules on
guardianship shall apply.
15. Gabriel M.L. Angeles, “Til Death Do Us Part...” 28 (2003), Juris Doctor Thesis,
+ Ateneo de Manila University School of Law.

16. Temporal, supra note 7, at 382.
17. The New Code of Canon Law, Can. 1095 (1983) [hereinafter Canon Law].
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3. Those who, because of causes of a psychological nature, are unable to
assume the essential obligations of marriage.*®

Psychological incapacity was adopted as an additional ground for
declaration of nullity of marriage in order to serve as a solution to the
problem of Church-annulled marriages on grounds not recognized under
Philippine Civil Law, and to serve as an additional remedy for burdened
spouses. It was believed that many hopelessly broken marriages in our
‘country today may already be dissolved or annulled on the grounds proposed
by the Joint Committee on declaration of nullity as well as annulment of
marriages, thus rendering an absolute divorce law unnecessary.™ The
inclusion of psychological i incapacity in our statute books allowed individuals
who erred in their choice of spouses the ability to dissolve the marriage bond
— at the same time keeping traditionalists contented by technically not
allowing divorce in our laws — since divorce is not acceptable in Filipino

~ culture ‘which is deeply rooted in Christian values. Psychological incapacity
provided an acceptable alternative to divorce,— an idea openly abhorred by
the Catholic Church.2°

It is therefore evident from the enumerated purposes that the general
aim was to add psychological incapacity as an additional ground in order to
lower the bar that martied spouses seeking to nullify their marriages have to
hurdle. Justice Padilla opined similarly in Santos v. Bedia-Santos?® that “the
intent of the framers of the Code is evidently to expand and liberalize the grounds for
nullifying a marriage”’?> whereas Justice Romero stated that the framers of the
provision “intended to add another ground to those already listed in the Civil Code
- as grounds for nullifying a marriage, thus expanding or liberalizing the same.”?3

B. Definition of Psychological Incapacity =

As earlier stated, the Code did not provide for a definition of the concept of
psychological incapacity nor any examples to illustrate the concept. Initially,
not all the members opted to leave the concept undefined. However,
proposals to define psychological incapacity were brushed aside by Justice
Ricardo Puno by stating that judges and concerned parties can always refer
to the minutes of the Committee meetings or consult the Committee

18. Li. (emphasis supplied).

19. Santos v. Bedia-Santos, 240 SCRA 20 (1995); (See, id. Concurring Opinion of
Justice Romero); see also, Sempio-Diy, supra note 10, at 40.

20. Jose Ramon R. Pascual, Understanding the Nature of “Psychological Incapacity”,
Philippine L.J. 141 (1997); Angeles, supra note 15, at 2.

2I. Santos v. Bedia-Santos, 240 SCRA 20, 35 (1995).
22. Id. at 35.
23. d. (Concurring Opinion of Justice Romero) (emphasis supplied).
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members on this matter.?+ It may therefore be noted that in leaving out a
more precise definition of the concept of psychological incapacity from the
Family Code, the intention was for a reference to the Committee meetings
to be made by persons seeking to interpret the meaning of psychological
incapacity.

A possible danger that may be encountered due to this lack of definition
of the concept of psychological incapacity in the Family Code is that it may
be broadened to encompass any and all circumstances of incompatibility of
the spouses. This may result in a situation where almost anyone can have
their marriage dissolved, thus running counter to the State policy declaring
marriage as an inviolable social institution.2s On the other hand, it could also
grant judges too much discretion in determining when declaration of nullity
by virtue of psychological incapacity is applicable. This results in a lack of
standards in the application of the law and could possibly lead to violations of
the equal protection clause of the Constitution.26 Thus, according to Justice
Alicia Sempio-Diy, “some judges are very liberal in applying article 36 while
others are unduly strict.”27

Owing to the fact that the ground of ‘psychological incapacity’ is both
novel and technical, it can be defined by persons specializing in widely
divergent fields, such as psychologists, medical practitioners, legal
professionals, as well as the Church in their interpretation of Canon Law.
Each of these groups has a different standard by which they classify a person
to be psychologically incapacitated. This variable definition therefore creates
confusion as to the proper interpretation of the phrase. Is the correct
interpretation that given by the Church in its interpretation of Canon law
from which the phrase was derived? Do we look towards the medical and
behavioral scientists for guidance regarding this matter? Or does the phrase
have a different meaning altogether when it is used in the legal sense? It is
the aim of this essay to determine the accurate meaning of psychological
incapacity from the legal point of view.

C. Deliberations of the Family Code Revision Committee

v
The sessions of the Family Code Revision Committee concerning article 36

and psychological incapacity may provide clues as to the real intention of the

framers. The Committee sometimes referred to psychological incapacity as a

lack of understanding or appreciation of one’s marital obligations.

24. Temporal, supra note 7, at 383.
25. Angeles, supra note 15, at 1.

26. Id. at so.

27. Sempio-Diy, supra note 1c, at 45.
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1. Psychological incapacity is not a vice of consent

In the deliberations of the Family Code Revision Committee,?8 Justice
Caguioa clarified that the provision (which was to become article 36) refers
to a lack of appreciation of one’s marital obligations, rather than to defects in

the mental faculties vitiating consent. He exphined that “psychological i
incapacity” refers to lack of understanding of the essential obligations of marriage.”*

In explaining why insanity is only a ground for annulment, whereas
" psychological incapacity is a ground for declaration of nullity, Justice
*Caguioa points out that in insanity, there is the appearance of consent,
which is the reason why it is a ground for voidable marriages, while
psychological incapacity does not refer to consent but to the very essence of
marital obligations.3> When Justice Luciano suggested that they invite a
psyc})iatrist who is an expert on the matter, Justice Caguioa reiterated that
psychological incapacity is not a defect of the mind but in the understanding
of the consequences of marriage, and therefore, a psychiatrist will not be of
help.3* With regard to Judge Diy’s sugfestion that mental and physical
incapacities also be included as additional grounds, Justice Caguioa countered
that mental and physical incapacities are vices of consent while psychological
incapacity is not a species of vice of consent.32

2. Psychological incaéacity\should be existing at the time of marriage

The Committee deliberations also established that the psychological
incapacity should be existing at the time of marriage for it to be a ground for
declaration of nullity of the marriage. Professor Bautista stated during the
Committee deliberations that there would be momentary periods in cases of
psychological incapacity when there is an understanding of the consequences
of marriage. To this, Justice Reyés and Dean Gupit remarked that the
ground of psychological incapacity will not apply if the marriage was

28. MINUTES OF THE CIVIL CODE AND FAMILY LAW COMMITTEE MEETINGS
(1986) [hereinafter CIVIL CODE AND FAMILY LAW COMMITTEE].

29. Id. at 10 (Aug. 9, 1986) (emphasis supplied).

30. Id. at 8 (July 26, 1986).

31. Id at13.

32. Id. According to Justice Alicia V. Sempio-Diy:
[i]s psychological incapacity a vice of consent? The answer is no. For a
person might have given free, voluntary consent to a martiage — that
is, he understood what marriage is all about and all the obligations
arising therefrom when he entered into such marriage — but his will
may be radically incapable of assuming its obligations. In other words,
psychological incapacity is not a question of defective consent but one
of fulfillment of the essential obligations arising from such consent.
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contracted at the time when there is an understanding of the consequences
of marriage.33

Thus, Justice Puno observed that it is enough to show that a.t the time of
the celebration of the marriage, one was psychologically incapac1t.ateq so that
later on, if one can already comply with the essential marital obligations the
marriage is still void ab initio.34

3. Psychological incapacity in Civil Law is not the exact equivalent of
psychological incapacity in Canon Law

Professor Romero queried whether there should be a provisio'n in the
Family Code to the effect that marriages annulled or declare_d void by the
church on the ground of psychological incapacity be automanc.a!ly a_nnul?e_d
in Civil Law because of the fact that they have a common provision in ¢1v1l
Law and Canon Law. The other members of the Revision Committee
replied negatively.3

One of the purposes for the adoption of the provision was to provide an
answer to Chiirch-annulled marriages still subsisting under Civil Law. In t-hlS
matter, Judge Diy opined that the provision should h.ave retroactive
application.38 On the other hand, Justice Reyes and Justice Puno were
concerned about the avalanche of cases.3?

4. The requirement that psychological incapacity be incurable is questionable

At best, the Minutes of the Civil Code and Fam%ly LaW Revision
Committee Meetings show the ambivalence of the comumittee w1tl} regarq to
the quality of incurability with respect to psychological incapacity.

33. Id. at 9-10.

34. CIVIL CODE AND FAMILY LAW COMMITTEE, 10 (July 26, 1986).
Justice Puno observed that under the present f:lraft provisx:on, it is
enough to show that at the time of the celebratlon.of marriage, one
was psychologically incapacitated so that later on if .alrea.dy he can
comply with the essential marital obligations, tl?e raarriage is still void
ab initio. Justice Caguioa explained that since in dlvor_ce, tl?e
psychological incapacity may occur after the. marriage, in void
marriages, it has to be at the time of the celebration of marriage. He,
however, stressed that the idea in the provision is that at the time of
the celebration of marriage, one is psychologically in.capaf:itated to
comply with the essential marital obligations, which incapacity
continues and later becomes manifest.

35. Id. at 10 (Aug'9, 1986).

36. Id.
37. Id
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According to Justice Caguioa, insanity is merely a ground for annulment
because insanity is curable and there are lucid intervals, whereas
psychological incapacity is a ground for declaration of nullity because
psychological incapacity is not curable.38

Thus, although one might come™to the conclusion that psychological
incapacity must be incurable, ¢ontradictory statements might be culled from
the Minutes of the Civil Code and Family Law Revision Commlttee
Meetings. This may be seept from the following statements:

Justice Puno observed that under the present draft provision, it is enough to
show that at the time of the celebration of marriage, one was
psyohologuaﬂy incapacitated so that later on if already he can comply uuth the

essential marial obligations, the marriage is still uoxd ab initio.
1

XXX
Justice Puno and Judge Diy, however, pointed out that it is possible that after
the marriage, one’s psychological incapacity become manifest but later on he was
cured. Justice Reyes and Justice Caguioa opined that the remedy in this case
is to allow him to remarry.39

These statements imply that psychological incapacity existent at the time
of celebratiori of the marriage makes the marriage void, and that even
though the incapacity itself later becomes cured, the marriage still remains
void. This would imply that psychological incapacity may be cured, and
hence, does not really need to be incurable to render the marriage void.

The fact that the provision does nqt specify the requirement of
incurability despite suggestions during the deliberations that it contain such a
statement, would lead one to conclude that incurability as a requirement
might not have been arrived at unequivgcally. Thus:

Prof. Baviera suggested that the phrase “and is incurable” be added at the end of
subparagraph (7). Prof. Bautista commented that this will give rise to the
question of how they will determine curability. Justice Caguioa agreed that
it will be more problematic.+°

At best, the Minutes of the Civil Code and Family Law Revision
Committee Meetings show the ambivalence of the committee with regard to
the quality of incurability with respect to psychological incapacity.

38. Id. at 9 (July 26, 1986) {Justice Reyes asked why “insanity” is a ground for void
ab initio marriages. In =eply, Justice Caguioa explained that insanity is curable
and there are lucid int.evals, while psychological incapacity is not.).

39. Id. (emphasis supplicay.

40. CiviL CopE AND Famiry Lavw COMMITTEE, o (July 26, 1986) (emphasis
supplied).
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5. The Committee deliberations indicate that psychological incapacity may
be relative

Justice Alicia Sempio-Diy stated that the Code Committee believes that the
psychologically incapacitated person should not be disqualified from getting
married again because his or her psychological incapacity would be revealed
when he applies for a marriage license for the second marriage, and the other
party is thus placed on guard to conduct discreet investigation about the
matter.4! This implies that the Civil Code and Family Law Revision
Committee believes that psychological incapacity may be relative or specific
only to the spouse, and may not manifest itself with respect to another
spouse or person. Psychological incapacity may thus be selective in its
operation. In explaining that psychological incapacity may be selective in its
operation, the following statement should be noted:

Justice Caguioa remarked that subparagraph (7) refers to psychological
impotence. Justice (Ricardo) Puno stated that sometimes a person maybe
psychologically impotent with one but not with another. Justice Leonor Ines-
Luciano said that it is called selective impotency.4*

-

II1. PSYCHOLOGICAL INCAPACITY IN CANON LAW

A. The Church has Played a Big Role in the Institution of Marriage

Even before the introduction of Catholicism, the sanction of religion with
respect to marriage has always been recognized in the Philippines. The
concept that marriage is more than a contract and should be treatec as a
sacrament#} is a teaching of the Catholic Church since the Twelfth
Century.# Marriage is a natural institution elevated in the realm of grace and

41. Sempio-Diy, supra note 10, at 41.

42. CIVIL CODE AND FAMILY LAW COMMITTEE, 8 (July 26, 1086). .

43. Canon Law, Can. 1055:

The matrimonial covenant, by which a man and a woman establish

between themselves a partnership of the whole of life, is by its nature

ordered toward the good of the spouses and the procreation and
education of offspring; this covenant between baptized persons have
been raised by Christ the Lord to the dignity of a sacrament.

For this reason a matrimonial contract cannot validly exist between

baptized persons unless it is also a sacrament by that fact.

44. ADOLFO N. DACANAY, S.J., CANON LAW ON MARRIAGE: INTRODUCTORY
NOTES AND COMMENTS 3 (2000) [hereinafter IDACAMAYY; RALPH BROWN,
MARRIAGE ANNULMENT IN THE CATHOLIC CHURCH 11, 28 (1990)
[hereinatter BROWN].
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included in the “economy of salvation.”#s Marriage has thus been elevated
into the level of a sacrament.4S Because of its sacramental character,4?
marriages between Catholics are governed by Church law. The New Code
of Canon Law of the Catholic Church, promulgated on 25 January 1983, 48
prescribes conditions* necessary to safeguard the spiritual and sacramental
character and effects of marriage.s° '

The marriage bond is formed by the exchange of consent.s
distinct events arise at the same moment when 2a marriage is actydlized: (1)
the matrimonial consent which consists in the act of knowing, deliberating,
and opting for marriage — the marriage in fieri, or the ma iage “in the
making,™.and (2) the matrimonial bond to which the matrithonial consent
gives rise Which consists of the act of honoring, observing, [and living the
marriage —, the marriage in facto esse, or the marriage “already' made.”s The
core content of the marriage rite is the exchange of matrimonial consent.
According to the teaching of the Church, the bride and groom are the
ministers of the sacrament whereby they provide not only the “matter” for
the sacrament — their own persons — but also the “form” of the sacrament
— their mutual matrimonial consent.s3 '

Consent is an essential ingredient in a Catholic marriage.5 The marriage
bond is formed by an act of will manifested in a legitimate manner, with

45. ARCHBISHOP OSCAR V. CRUZ, ]J.C.D., D.D., ANNOTATIONS ON ROTAL
JURISPRUDENCE ON CANON 1095 CIC, 26.

" 46. Id. c. Stankiewicz (Mar. 9, 1995). -
47. See generally, GEOFFREY ROBINSON, MARRIAGE DIVORCE AND NULLITY: A
GUIDE TO THE ANNULMENT PROCESS IN THE CATHOLIC CHURCH (1984).
48. BROWN, supra note 44, at 16. &
49. Canon Law, Can. 1059:
Even if only one party is baptized, the marriage of Catholics is
regulated not only by divine law but also by canon law, with due

regards for the competence of civil authority concerning the merely
civil effects of such a marriage.

50. JORGE COQUIA, CHURCH AND STATE LAW IN THE PHILIPPINES 306 (1959).
$1. BROWN, supra note 44, at 19. R
52. CRUZ, supra note 45, at 102.
53. Id. ato.
54. Canon Law, Can. 1057:
Marriage is brought about through the consent of the parties,
legitimately manifested between persons who are capable according to
law of giving consent; no human power can replace this consent.

Matrimonial consent is an act of the will by which a man and 2

woman, through an irrevocable covenant, mutualiy give and accept
each other in order to establish a marriage.
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respect to the mutual donation and reciprocal acceptance of each other.
Thus, in ¢. Giannecchini (21 Feb. 1995), consent has been described as an act
of will and an irrevocable covenant.s$

Grounds for nullity dealt with in the New Code of Canon La'w are
placed under the chapter dealing with ‘Marital Consen.t.’S6 According to
Ralph Brown in his book Marriage Annulment in the Catholic Church:

Marriage is made by the consent of the parties - in a meeting of minds
and wills of the parties ... Consent, put at its sxmp1c§t, has two central
aspects. One consents to something; and one consents with somc,thmg. The
something to which one consents is called the ‘object of consent’; z}nd what
one consents with are those powers and personal requirements which allow
one to consent to the object ... The person needs, obviously to Ibe sane and
possessed of a degree of judgmental ability to decide upon marriage; as.we]l
as to have at least 2 minimal ability to form and sustain the partnership of
which the Code speaks. 57

Matrimonial consent is the primary constitutive element of marriage in
Canon Law, and it is one of the most common grounds in 1mpugmngl'a
marriage as null and void ab initio in Marriage Tribunals of the Catholic

Church.s8

B. Nullity of Marriage in Canon Law

Marriages are generally considered indissoluble under Canon L_aw. Canon
Law speaks of the marriage bond as being permanent and exc.lu51ve.59. These
are correlated with the two essential characteristics of marriage: unity and
indissolubility.%° The Church takes marriage as a symbol f)f the 1nd1sso'lu¥)le
union between Christ and the Church, and as such, considers the Christian

55. CRUZ, supra note 45, at 87. Matrimonial consent is an.act of the will - an
option made by the integrated operation of .the mtellc.ctual (kno.wm'g,
discerning, deciding) and volitional (selecting, willing, pursuing) fafultlfas —
whereby 2 man and a woman mutually give and accept t_hemselves in an
irrevocable covenant, i.e. a lifelong spousal partnership which by nature is
ordained for their own good as spouses and for the welfare of the children bern

" of their unicen.

56. BROWN, supra note 44, at 20.

s7. Id. at 26-27 (emphasis supplied)-

$8. Id. at 11.

59. DACANAY, supra note 44, at 13.

60.‘ Canon Law, Can. 1056 (“[f]he essential properties of marriage are un.iry and
indissolubility, which in Christian marriage obtain a special firmness in virtue of
the sacrament.”).
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marriage as indissoluble.9 Thus, a Christian marriage that has been
consummated is absolutely indissoluble.%2

In Canon Law, there are only two kinds of marriages — the “valid” and
the “void” marriage. The remedy to declare the nullity of a marriage is
called “annulment.” The term is somewhat inaccurate, however, since there
:1s an implication that there was a valid marriage to start with. In annulments
under Canon Law, the Church does not dissolve an existing and validly
contracted marriage.®8 Church annulment is merely declarative of the fact
that although there is the appearance of marriage, the substance of such
marriage 15, not present.% The annulment of marriage in Canon Law is to be
differentiated from its usage in Civil Law where there is a third category —
the “annullable” marriage — which is the proper subject of an annulment
case, whereas: \the remedy against a void marriage is termed an action for
declaration of nulhty of a marriage.%s

Generally, there are three grounds by which the validity of a marriage
can be challenged (1) the presence of impediment;6¢ (2) defective consent;
and (3) defective canonical form.®7

Impediments are conditions defined in Canon Law afflicting the person

by himself (such asin the case of impotence) or with respect to others (such/—\

61. Id. Can. 1141 (“[a] ratified and consummated marriage cannot be dissolved by
any human power or for any reason other than death.”).

62. DACANAY, supra note 44, at 14. ~

63. Canon Law, Can. 1075, §§1-2.

§1. The Supreme authority of the Church alone has the competency
to declare authentically when divine law prohibits or voids a marriage.

§2. Only the supreme authority has the right to establish other
impediments for the baptized.

64. DDACANAY, supra note 44, at 15.
65. Sempio-Diy, supra note 10, at 40.

66. Canon Law, Can. 1073 (“[a] diriment impediment renders a person incapable of
contracting marriage validly.”).

67. Id. Can. 1108, §§1-2.

§1. Only those marriages are valid which are contracted in the
presence of the local ordinary or the pastor or a priest or deacon
delegated by cither of them, who assist, and in the presence of two
witnesses, according to the rules expressed in the following canons,
with due regard for the exceptions mentioned in cann. 144, 1112, §1,
116 and 1127, §2 and §3.

§2. The one assisting at a marriage is understood to be only that person
who, present at the ceremony, asks for the contractants’ manifestation
of consent and receives it in the name of the Church.
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as consanguinity) which renders a person incapable of contracting a v:flid
marriage. The general effect of an impediment is that the consent procee'dfng
therefrom is juridically ineffective, thereby invalidating the marriage arising
from such consent.® The condition, however, does not render the consent
invalid since the person would otherwise be capable of eliciting a naturally
valid consent.% Twelve impediments are listed in Canon Law — age, orders,
vows, consanguinity in the collateral line, consanguinity in the direct. line,
affinity, public propriety, legal relationship, abduction, crime, disparity of
cult, impotence, and ligamen.”

Defective consent, on the other hand, must be distinguished from
impediments. Whereas in impediments, the origin of the consent is
defective, here the consent itself is defective. Canon 1057 speaks about
consent as an essential requirement in marriage.”! Either the cognitive,
volitive, or psychosomatic constituent elements of consent itself may be
defective.” The Church defines marriage as “an intimate partnership of life
and love, established by the Creator and qualified by his laws.”73
Matrimonial consent therefore, must have this intimate partnership as its
immediate object.7+ Matrimonial consent does not just consist of the mutual
exchange of rights to each other’s body. The kind of consent given must be
proportionate to its object. This consent must include three elements: (1)
truth; (2) correct intention and freedom; and (3) maturity. These correspond
to the cognitive, volitive, and somatic elements.”s

68. Id. at 19.

69. Id.

70. Id. Can. 1083, 1087-95; DACANAY, supra note 44, at 20.

71. Canon Law, Can. 1057, §§1-2.
§1. Marriage is brought about through the consent of the parties;
legitimately manifested between two persons who are capabl.e
according to law of giving consent; no human power can replace this
consent. ‘
§2. Matrimonial consent is an act of the will by which a man and a
woman, through an irrevocable covenant, mutually give and accept
each other in order to establish marriage.

72. DACANAY, supra note 44, at 74.

73. Id.

74. Canon Law, Can. 1096, §1.

For matrimonial consent to be valid it is neressary that the contracting
parties at least not be ignorant that marriage is a permanent consorti-um
between a man and a woman which is ordered towards the procreation
of offspring by means of some sexual cooperation.

75. DACANAY, supra note 44, at 74.
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Defective form is a third invalidi
. ground for invalidity of a marriage unde
Church Law. This speaks of the Juridical solemnities required, signce in :

marriage where at least one of the parties j i lage i
poved by Chach o om parties 15 a Catholic, such marriage is

C. The Concept of Psychological Incapacity was Derived from Canon Law

I"ghe gg)u;d of psychological incapacity was derived from Canon 1095 of the
ew. Code o_f Canon Law.77 Decades before codification of this provision
mamadgj nullity has been declared by the Catholic Church on the samé
g_oun .J;Ience, thed substance forming the basis of the grounds for invalidity
a marriage provided by Canon 1095 is not reall i i

Tiage y new since the specifi
.formuIl;tlbon-‘ is culled from decades of matrimonial Junisprudence.78 Aspstate:i:
i]r-llai. theueer X26 Ju(liy 1393), Canon Law had for centuries accepted the fact

e were individuals who were not meant for marria
: ! : . ge on account of
serious be’l’lav‘;oral anomalies which were then processed under the rubrrilc ((:f
Insanity.” As progress was made in the behavioral sciences, matrimonial

_!unspru.dence developed until it was enunciated in Canow
Incapacity to assume the essential marital obligations is premised

principle tha.t one cannot be bound to the impossible, so that a OI; e
cannot promise what he/she has no dominion upon, such’ as those be}f)avr'son
dll-lle to hls/he.r ol?fgssions, .compulsions, and simijar psychologlii)arﬂs
SC t;::r(:sn;:naHv:‘];'n::‘]:ercan gmvelcy impede reason, functions, and deliberate
a 7] , even Canon Law does

psy'cholo.gxcal. incapacity,” due to the uniquex?e(:z g?ﬁr:/e themte}-‘:Jl
relatl.onshlp given variations in background, Personalities, and rcyult . £
mamefi cc?uplcs.80 Thus, according to Archbishop Oscar %/' Cruz JuéeDo
D.D., in his book Annotations on Rotal Jurisprudence on Canon 1-095 CI’C'. o

*

Creumanceswndon st B s LY s st e
. - .

to e.li'cit integral and thereby effective E;;onigllec?:slcéyf P°;5h°n5
Prawa'hng whz_zt concretely are such circumstances and/or factors in terms nei:l:leragt{
::at(::ﬁm;suc understanding nor i§ scientific nomenclature which are

s for experts or professionals in the behavioral sciences. It is enouch
for the .law to say what disables persons for marriage, one, due to me ;gl
Incapacity, two, on account of judgment incapacity, ax;d thr,ee, by 1'easorr11 oaf

76. Id. at 16.

77. Canon Law, Can. ro9s.
78. CRUZ, supra note 45, at 99.
79. Id. at 108.

80. Sempio-Diy, supra note 10 at 41.

-~
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psychical incapacity. The law is then judicially analysed and applied, taking
into consideration the pronouncement of said experts or professionals.81

Canon 1095 deals with the three faculties required for consensual
capacity: (1) the ability to make a responsible human act; (2) the ability to
evaluate sufficiently the nature of marriage and consequently to choose it
freely; and (3) the ability to assume its essential obligations.

The ability to make a responsible human act is required for consent.
One possible reason why a person may be incapable of a human act is that he
is Jeprived of the use of reason at the time consent was given. Without the
use of the reasoning faculties, a person will not know what he/she is
undertaking in getting married. This inability may either be permanent in
the case of severe mental handicap, psychotic illness or brain damage, or it
could be temporary as that caused by drug abuse. 52

The ability to sufficiently evaluate the nature of marriage and freely
choose the marital state is referred to as due discretion. Those suffering from
a grave lack of judgment concerning the essential matrimonial rights and
obligations to be mutually given and accepted are not capable of contracting
a marriage. This is not related to one’s ability to contract, but rather refers to
the inability to bind oneself to the rights and obligations of marriage.%3

This ability has been called “due discretion,” the definition of which Fr.
Dacanay states in his book:

The exercise of due discretion of judgment is intelligence brought to bear
on a particular choice to be made, and that this basis of nullity has to™do
with the harmonious integration of intellect and will from which proceeds
a conscious and free determination directed towards a certain object.
Marital consent then derives from a combined action of cognitive,
deliberative/critical, and volitional facuities. One must know what is at
stake; one must be capable of considering and evaluating the clements,
properties, rights, and obligations of marriage as well as one's own capacity
to fuifill these obligations; and one must be free to want and choose this
way of life with this or that particular person.

For a valid act of consent, one must therefore have a-rudimentary
knowledge of marriage and must freely accept its responsibilities, and in
addition he/she must have the judgmental capacity to evaluate what is
being consented to, to elicit the act of consent ‘and to fulfill what is

involved demanded by marriage. One must be able to, in a sense, “look to

the future...”84

81. CRUZ, supra note 45, at 28-29 (emphasis supplied).

82. BROWN, supra note 44, at 22; DACANAY, supra note 44, at 97.
83. Id. at 98.

84. Id. at 100.
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essential obligations of marriage even though he may have sufficient use of
reason plus due discretion in judgment.s?

Since the provision on psychological incapacity was takén from Canon
Law, decisions of church tribunals, although not binding on the civil courts,
are given persuasive effect.® Although not decisive for having no judicial or
secular effect, jurisprudence prevailing under Canon Law at the time of the
enactment of the Family Code is pertinent as an aid to the interpretation and

construction of the codal provision.99

The Roman Rota is one of the main sources of jurisprudence regarding
provisions of the Canon Law. The importance of the Roman Rotal
jurispruderice is highlighted by Archbishop Oscar V. Cruz:

In the event that there is a lack of law (lacuna legis) such as in matrimonial
legislation\, it should be noted and remembered that only Tribunals o

Apostolic See such as the Roman Rota — not any lower local, regi6nal or
national Tribunals — are officially acknowledged as the sourgé of legal

suppletion (suppletio legis) precisely by their jurisprudence As expressly
provided by Canon 19 CIC.

Rotal Jurisprudence is wherefore an official judicial directory — with great
referential value as a basis and source of the correct understanding,
. . / . . . .

Interpretation and application of Matrimonial Law.100

C. Canon 1095 Intended a Broad Application of the Concept of Psychological
Incapacity

A brief account of the drafting of the Canon Taw provision, according to
Ladislas Orsy, S.J., was sumed up in Santos v. Bedia-Santos as follows:

The History of the drafting of this canon dees not leave any doubt that the
legislator intended, indeed, to broaden the rule. A strict and narrow norm was
proposed first: “Those who cannot assume the essential obligations of
marriage because of a grave psycho-sexual anomaly (ob gravamen anomaliam
psychosexualem) are unable to contract marriage (cf. SCH/ 1975, canon 297,
a new canon, novus); then a broader one followed: ‘...because of a grave
psychological anomaly (ob gravem anomaliam psychicam)...” (cf. SCH/ 1980,
canon 1049); then the same wording was retained in the text submitted to
the pope (cf. SCH/1982, canon 1095, 3); finally, a new version was
promulgated: ‘because of causes of psychological nature (ob causas naturae

97. Id. at gg.

98. Salita v. Hon. Magtolis and Espinosa, 233 SCRA 100 (1994).
99. Santos v. Bedia-Santos, 240 SCRA 20, 34 (1995).

100. CRUZ, supra note 45, at 115-16. .
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psychiae)’. So the progress was from psychosexual to psychological anomaly, then the
term anomaly was altogether eliminated *°*

Fr. Orsy conceded that since psychological causes can be o.f an infinite
variety, the term psychological incapacity defies any precise definition.'o?

Psychological incapacity in Canon Law refers to the inability to commit
oneself to the essential obligations of marriage. The book entitled Canons and
Commentaries on Marriage written by Ignatius Gramunt, Ja\.riftr Hervada and
LeRoy Wauck, was cited in Santos v. Bedia-Santos in explal-nmg the concept
of psychological incapacity stating that, “if the marriage is to be declarefi
invalid under this incapacity, it must be proved not only th.at the person is
afflicted by a psychological defect, but that the defect did in fact dlepnve .the person, at
the moment of giving consent, of the ability to assume the essential du'ttes”of tmarriage
and consequently of the possibility of being bound by these duties.”"®!

Justice Alicia V. Sempio-Diy further cites Father Gerald Healy, S.J. and
Archishop Oscar Cruz, ]J.C.D., who were invited as resource persons by the
Code Committee and who gave a list of possible mamfestaugns of
psychological imcapacity, as follows: the refusal of a wife to dv.vell \'mth the
husband without fault on the part of the latter or to have sex with him or to
have children, compulsive gambling, excessive irrational jealousy on the part
of either spouse making common life impossible or unbearable, soc1o—path1c
anomalies in husbands such as sadism or physical violence on the wife,
constitutional laziness or indolence, drug addiction, or some kind of
psychosexual anomaly.1%4

In ¢. Lanversin (18 Jan. 1995), it was stated that the incapzfcity sh_ou%d
make the party disabled from rendering what is due in th<.e marriage, w1th.1n
the context of justice, not merely in the sphere of good will. It is }mmatex.'lal
whether the incapacity refers to all, some, or most essept}al marital
obligations. The requirement for invalidity is that there i} invalidity relevar'lt
to any or all constitutive marital obligations, and t}.ns is dpe to a psy§h1c
anomaly.’05 C. Tumaturi (14 Mar. 1996) states that incapacity for marriage
refers to the inherent inaptitude of a party to “live the strlc_tly mandatory and
accordingly expected interpersonal matrimonial relationship th:{lt as a matter
of course is ordained for the good of the spouses — and the children, if any,
born of their union.”1°6

101. Santos, 240 SCRA at 20, 34 (emphasis supplied). N
102. Id.

103. Id. (emphasis supplied).

104. Id.

105. CRUZ, supra note 45, at 84.

106. Id. at 103.
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1. Psychological incapacity deals with positing the object of consent

The act of consenting is composed of two elements: (1) the act of the
consenting person, and (2) the object of consent. Psychological incapacity for
matriage withdraws the object of matrimonial consent, which is thus
renc'iered defective.’” To consent to something beyond dne’s capacity is
equivalent to consenting to nothing; it means that there is lack of consent
not because the person himself is incapable of consenting but because he’
consents to something beyond his capacity to fulfill.?8 /This has been
explained in ¢. Giannecchini (21 Feb. 1995) as follows:

In th.e";‘event of psychical incapacity to assume the obligations essential to
marriage, what in truth happens is that such an adverse personal condition
on the part of the subject party concerned actually devoids marriage of its
substance) extinguishes the essence of the conjugal covenant. Thus, the said
party assuries nothing, commits nothing and thus eventually contracts nothing.1°9

- Psychological incapacity deals not with the positing of consent but rather
with positing the object of consent.’™ For example, in certain sexual
anomalies §uch as nymphomania, satyriasis, sadism, masochism, and
homosexuality, it is possible that higher faculties remain intact such that the
person afflicted has an understanding of the nature and responsibilities of
marriage. The question is whether the person can assume the responsibilities
he cannot fulfill, even though he understands them. Thus, although the
consent is freely given, it is juridically ineffective because the party is
consenting to an object he cannot deliver.’!!

.The .consensual incapacity dealt with by™Canon 1095 deals only in
conjunction with marriage, and not to other areas of human endeavor. The
Church recognizes that every individual has the capacity to accomplish
something — save those altogether mentall§ deranged. However, not all are
capable of giving valid matrimonial consent. Thus, there are some who have
obtained achievements in different fields of human endeavor who are also
incapacitated to assume the essential obligations of marriage.!12

2. The cause of incapacity must be psychological

Can'on law points to the incapacity to assume essential niarital obligations as
having causes of a psychological nature. There must be reference to the

107. Id. at 88.

108. Id. at 34.

109. Id. at 88 (emphasis supplied).
110. DACANAY, supra notc 44, at 110.

I11. Id. at 111; CRUZ, supra note 45, at 34.
112. Id. at 2.
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psychic part of the person, or his personality. There must be something in
the psychic constitution or psyche of the person which impedes his capacity
to assumie the essential marital obligations. Thus, according to Archbishop
Oscar V. Cruz, for psychological incapacity to exist, it is required that “there
is a wverified existence of a psychical incapacitating factor...”"'3 Thus, in c
Giannecchini (21 Feb. 1995), the significance of the psychological nexus was
highlighted in its statement that “such incapacity should be traced to an
impairing cause in the human psyche.”"'+ This psychological cause is of prime
importance in establishing with certitude the incapacity to assume the
essential marital obligations. A deeply ingrained bad habit does not qualify as
a source of this incapacity. There is still some freedom in the development of
a habit unlike one’s psychic constitution, which must be accepted as a
given.'!3

Psychological incapacity as interpreted by the Catholic Marriage
Tribunal must be characterized by gravity, juridical antecedence and
incurablity. Dr. Gerardo Veloso, a former presiding judge of the
Metropolitan Marriage Tribunal of the Catholic Archdioceses of Manila
(Branch 1) wasited in Santos v. Bedia-Santos as having opined that:

Psychological incapacity must be characterized by (a) gravity, (b) juridical
antecedence, and (c) incurability. The incapacity must be grave or serious such
that the party would be incapable of carrying out the ordinary duties
required in marriage; it must be rooted in the history of the party
antedating the marriage, although the overt manifestations may emerge
only after the marrage; and it must be incurable or, even if it were

otherwise, the cure would be beyond the means of the party involved.! 16

Examples of disorders taken by Church decisions as rendering a person
psychologically incapable to assume the essential obligations of marriage.
Justice Alicia Sempio-Diy"7 cites Dr. Gerardo Ty Veloso’s booklet on
Catholic Church annulments of marriages where he states that aside from the
classical neuroses, psychoses, and other personality disorders that render a
person psychologically unfit to assume and perform the essential obligations
of marriage, other examples of disorders rendering a person psychologically
incapable of assuming the essential marital obligations are homosexuality in
nien or lesbianism in women, satyriasis in men or nymphomania in women,
extremely low intelligence, epilepsy, habitual alcoholism or the condition by
which a person lives for the next drink, criminality or the condition by

113. Id. at 3s.

114. Id. at 88.

115, Id.at119.

116. Santos v. Bedia-Santos, 240 SCRA 20, 33 (1995) {(emphasis supplied).
117. Sempio-Diy, supra note 10, at 42.
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Wthl"l a person consistently gets in trouble with the law dr with socially
established norms of conduct, and immaturity, 113

I_ncapacity to assume the essential obligations of marriage ¢an result from
an illness or other psychic abnormality. Among the disorders and
abnormalities considered by the Roman Rota that may result in incapacity
to assume the essential obligations of marriage are: psychopathic personality
hyper _sexuality—nymphomania and satyriasis, homosexuality and lesbianism’
sch;_?ox_d personality, transsexualism-transvestitism, hysterical person’ality’
paranglq personality, psychoneurosis, affective immaturity/immature,
pers_ox?'a;lty, passive-dependent  personality, manic-depressive psychosis
obsesswetcompulsive neurosis, antisocial personality, sexual disorders sexuai
neurosis, - borderline personality, anorexia nervosa, psychon’eurosis
alcoholismand gambling, schizophrenia, and depressive personality. 119 ,

3. Inca.pa.cn\y to assume the essential matrimonial obligations should be
existing at the time of marriage

The incapacity to assume the essential marital obligations must be
antecedent, and not subsequent, to the marital contract such that “the judges
must.be s_atisﬁed that the problem itself was not caused by the experie-:megof
‘r‘ntamed hf_e, and it is not a later reaction to the marital situation.”’20 Hence
[ijncapacity must be proven an antecedent and co-incident wi*};
conse'nt”’21 and should thus be “factually existent at the time of t};e
wede.ng,’”‘22 although it may clearly manifest itself in the external form onl
sometime thereafter.?3 Incapacity .should be concomitant or co—existiny
wnh the pronouncement of matrimonial consent for it to become a factog;
Wh.lch invalidates a marriage.’># According to Fr. Dacanay, “the doctrinal
point of law should not be lost: incapacity is not sometiﬁng that arises
subsequently. Rather, it is something that can be seen and traced to the
‘r‘noment of contract.”*2s The marriage contract has been described such that
a substantial defect concomitant with the negotiations renders the contract
null from the beginning, but if subsequent to the negotiation it does not

118. Id.

119. AUGUSTINE MENDONCA, ROTAL ANTHOLOGY: AN ANNOTATED INDEX OF
ROTAL DECISIONS FROM 1971 TO 1988, 86-110 (1996).

120. BROWN, supra note 44, at 103.

121. HUGH F. DOOGAN, CATHOLIC TRIBUNALS:"
s ALS:" MARRIAGE, ANNULMEN'
DISSOLUTION 163 (1990). A

122. CRUZ, supra note 45, at 35.
123.1d. at 94.

124.1d. at 26.

125. DACANAY, supra note 44, at 110.
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dissolve the valid contract.”'26 A string of Church jurisprudence all point to
the summation found in ¢. Lanversin (18 Jan. 1995), where it was held that it
becomes irrelevant to marriage validity if the psychological cause only had a
post-marriage onset.'?7

Thus, the condition of the parties at the moment of contract determines
validity of the contract. In practice, however, one ascertains indirectly
whether or not a person is unable to assume the essential obligations of
marriage. The judge investigates the ability to fulfill the essential obligations.
If the conclusion reached is that the parties did not and could not fulfill the
duties, then it is concluded that the party was unable to assume the
obligation. However, it must always be ascertained that incapacity should be
traced to the moment of contract, and is not something that arises
subsequently.’28 Hence, we must note that “the incapacity to integrate must
preexist the union objectively and that the heart of the problem is in
demonstrating this.”'29

4. Incapacity to.assume the essential matrimonial obligations should be
caused by grave disorders or abnormalities

C. Raad (20 Mar. 1980) was cited by Hugh F. Doogan in his book Catholic
Tribunals: Marriage Annulment and Dissolution as stating that: “[tJo render 2a
marriage invalid, mental or psychic incapacity to elicit consent or to assume
the obligations must be present at the time of the ceremony and must be
grave. Quirks of temperament, such as egoism, laziness, unskillfulness, wantonness,
clumsiness, uncleanliness and the like are not to be confused with psychic anomalies
’130

properly so-called.

C. Di Felice (25 Oct. 1978) discusses that incapacity for communion of
life can result in two ways: (1) when a person’s psychic and physical state 15
so affected that a valid marriage cannot be contracted, and (2) when there are
only light character defects that can later be perfected. The second type can
only impede the full and perfect conjugal life and it can be perfected in the
future. Slight character flaws do not render a person incapable of marriage.'3!
In ¢. Lanversin (18 January 1995), the union-in-fact was intolerable to the
other party right from the start. If the case was brought to judicial attention
long after, there should be clear indications that the other party patiently

126. DOOGAN, supra note 121, at 91I.

127. CRUZ, supra note 43, at 85.

128. DACANAY, supra note 44, at 1C9-10.
129. DOOGAN, supra note 121, at 103.
130. Id. at 97 (emphasis supplied).

131. MENDONCA, supra note 119, at 94.
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bore the unbearable until there was no more recourse left but to submit to a
judicial plea of nullity.132

Conflicting decisions indicate that psychological incapacity may refer
even to a chnically undefined abnormality of the psyche. Conflicting
decisions of the Church, however, seem to point out that gravity need not
refer to a psychological disorder, but rather to any abnormality of the psyche
which may even be clinically undefined, thus: “the incapacity can be derived
from.any grave psychic anomaly, with the term ‘psychic’ not only embracing
‘morbum quaedam’ (any dlinically defined illness of the psyche) but extending to any
(grave) ‘morbosam abnormitatem’ (any dlinically undefined abnormality which affects
the psyche adversely).”133

Some phurch decisions state that incapacity to assume the essential
matrimonial obligations should be incurable. Incapacity to assume the
essential marital obligations is usually not just antecedent to the wedding, but
subsists for a long time after the wedding, and may even last for a long time
as to be incurable.’34 Incurability, as referred to canonically, means immunity
to cure by ordinary means and within the opportune time.'3s Some Church
decisions seem to point out that incurability of the condition is a
requirement for, the declaration of nullity of a marriage. In ¢. Pinto (15 July
1977), a negative decision was given since it was said that vaginismus cannot
be proven to be incurible.'36 In ¢. Stankiewicz (24 Nov. 1983), it was stated
that homosexuality may be a source of nullity of marriage if it is irreversible
and it renders impossible heterosexual union.37 In ¢. Stankiewicz (14 Nov.
1985), it was held that the psychic disorder must be present at the time of
consenting, must be grave and with a poor prognosis.13® C. Lanversin (18 Jan.
1995), states that the condition should be permanent in a way that it is
considered irremediable through ordinary,curative means within a reasonable
time. '39

Conflicting Church decisions state that the psychic causes of incapacity
to assume essential marital obligations do not need to be incurable. There is
dispute as to the post-consensual duration of the incapacity. Incapacity was
initially seen as anajogous to physical impotence, which is the reason why it
was designated then as “moral impotence” and the requiremeut for

122. CRUZ, supra note 43, at 86.

133. DOOGAN, supra note 121, at 96 (emphasis supplied).
134.1d. at 26.

135.1d. at 35.

136.Id. at 92.

137. Id. at 105.

138.1d. at 105.

139. CRUZ, supta note 43, at 86.
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permanence in physical impotence was adopted in incapacity cas.es.‘4°
Lefebvre differentiates that permanency is not required when there is an
incapacity for exclusiveness, but requires permanence with respect to an
Ygcapacity for community of life. Pinto also concedes that permanence is not
required.’! Church jurisprudence states that there may be serious psychic
anomialies, which do not necessarily have to be incurable, which may give
tise to the T city to assume any, some or all of the marital obligations. 4
For example, in ¢. Pompedda (19 Feb. 1982), it was stated that “the cause of
such incapacity must be present at the time of contracting marriage, but it
does not necessarily have to be perpetual.”'43 According to the decision in ¢.
Lanversin (17 Jan. 1996), the incapacity to assume the essential marital
obligations “need not be either absolutely incurable or perpetually
irremediable in order to become an invalidating marriage factor.” 44 Hence,
with regard to the matter of incurability, it appears that the Church does not
elevate incurability to the status of being a requirement in cases for
declaration of nullity of marriage.

Even if the condition is indeed curable, subsequent cure of the
incapacity nevertheless does not render a marriage valid. Thus, according to
¢. Parisella (26 Oct. 1978), “[tlhose things which happen after marriage
cannot make a marriage valid if it was invalidly contracted.”'#5

Church jurisprudence states that the opinions of psychiatric or
psychological experts should be considered in light of other evidence. There
should be moral certitude with regard to the existence of the incapacity at
the time of the wedding. Thus, <. Defilippi (s Mar. 1966) held that doubtful
incapacity to assume the essential marital obligations can not be used as a
ground for invalidating-a marriage. As standard judicial practice, behavioral
experts must be consulted to resolve any doubts and thus arrive at
certitude.#6 The Church requires an extensive evaluation of the parties to
the marriage which is considered for annulnent in order to make a
declaration of nullity. This was stressed in Paul VI's address to the Rota on
29 January 1977, which stated the need for “a rigorous evaluation of the_
subject under judgment,” hence, the modern procedure in both the
canonical and civil field, which takes into account the psychology of the
parties and subjective elements, and evaluates also the environmental, family

140. DOOGAN, supra note 121, at 99.
141.1d.

142. DACANAY, supra note 44, at 117.
143. MENDONCA, supra note 119, at 10I.
144. CRUZ, supra note 45, at 94.

145. DOOGAN, supra note 121, at 99.
146. CRUZ, supra note 45, at 100.
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and sociological circumstances.'#7 In the Rotal decision of ¢. Faltin (20 Mar.
1996), it stated:

In cases where the principles and conclusions of behavioral sciences are
involved such as in the psychology and psychiatry, it is the standing
procedural - assumption that whereas the judge concerned is a professional in
matrimonial law and jurisprudence but not in the said sciences, the intervention of
expert(s) therein should be sought in said cases — even if the judge concerned has
_also obtained expertise in the said scienes whereas his own personal expert opinion
‘may then be confirmed or infinmed by the opinion of another expert. But the
jxi‘dgmmt still rightfully belongs ta the judge. 148

The' Rotal decision of ¢. Bmuno (6 Dec. 1996), on the other hand,
showed the importance of the psychological assessment of the experts in
order to distinguish whether the issue is a true psychological incapacity or
merely a relative difficulty in compliance. The assessment is to be based on
the facts of the case and the pronouncements of the experts and that “such
an assessment will provide the certitude required by law.” 149

The Church does not impose an absolute prohibition against remarriage
with regard to a psychologically incapacitated person. Canonists differentiate
absolute from relative incapacity to assume essential marital obligations.
Absolute incapacity refers to the situation where a person is incapable of
fulfilling the essential marital obligations with respect to anyone, whereas
relative incapacity refers to a person incapable of fulfilling the -essential
marital obligations with respect only to certain specified individuals. Justice
Alicia V. Sempio-Diy cites Father Healy in saying that “the Church does not
Impose an absolute prohibition for a person proven to have a psychological
defect, to marry again because he or she may get the right partner who
understands his [or her] problem.”:5° The right to marrage is seen by the
Church as a fundamental human right, which cannot be restricted except in
individual and clear cases 'S' Thus, marriage being of the natural order,
should fall within the standard naturai competence of persons in terms of
capability to consent to it, honor their commitment to it, and live out said
marriage according to their commitment. No super-hunan qualification is
necessary to elicit a valid consent to the matrimonial state.?s* It is only in
certain exceptional cases where the Church recognizes that some people are

147. DOOGAN, supra note 121, at 97 (emphasis supplied).
148. CRUZ, supra note 45, at 106-07 (emphasis supplied).
149. 1d. at 112.

150. Sempio-Diy, supra note 10, at 44.

151.Canon Law, Can. 1058 (“[a]ll persons who are not prohibited by law can
contract marrage.”).

152. CRUZ, supra note 4, at 27-28.
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not meant for marriage due to lack of reason, lack of judgment, or lack of

capacity to assume the essential marital obligations.!s3

C. Ragni (6 Feb. 1996) stated that the right to marriage is seen as a
natural right — part of the human constitution and inclination. This right is
normally recognized, provided however, that there should be _the.natur_al
aptitude or capacity for the assumption of the marital obligations in
accordance with the substance and consequences of the marital covenant.’$4
In ¢. Tumaturi (14 Mar. 1996), it was held that two extremes must be
avoided: one is to extol marriage to such a level of excellence that very few
people can be considered capacitated for it and the other is to &@MSh th'e
significance and gravity of marriage such that everyone is held capacitated for
it.’ss In fact, the vetitum — the restrictive clause that is sometimes attached to
a declaration of nullity — does not really prevent a person from exercising
his/her right to marry, but only serves to wam the prospective partner.'ss
The restrictive clause states that the Party Contractant thus proven to be
incapacitated for marriage is restricted from entering another c;.monic-al
marriage unless the consent of the Matrimonial Tribunal is obtained, in
consultation with behavioral science experts.’s7 [t is important to note,
however, that this restrictive clause only restricts entering into another
Christian marriage without the consent of the Tribunal of the First Instance,
but it does not absolutely forbid such marriage. The ecclesiastical approach
recognizes that everyone, even the weak, have a right to remarry and that
their marriage, once contracted, enjoys the favor of the law.!s8

IV. THE CLINICAL DEFINITION OF PSYCHOLOGICAL INCAPACITY

There is no exact clinical equivalent of psychological incapacity in the
psychiatric sciences. According to Dr. Luz Casimiro-Querubin, Psychiatrist
and Residents’ Training Officer at The Medical City, there is really no
concept of psychological incapacity in psychiatry, apart from the concept
provided in the law. There is no exact clinical equivalent of psychological
incapacity, the way the law defines it. The law seems to limit the concept to
that of an inability to assume marital obligations within the marital
relationship. This would make the concept very specific and limited as a
psychological concept. The marital relationship comprises only a small
portion of the individual’s personality. If incapacity is defined only in terms

153. DOOGAN, supra note 121, at 92.
154.1d. at 96.

155.1d. at 104.

156.DACANAY, supra note 44, at 14.
157. CRUZ, supra note 45, at 26-27.
158. DOOGAN, supra note 121, at 102.
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of the aspect of a person’s incapacity to discharge marital obligations, it
would seem as if one is not referring to an integrated human being. This
would be contradictory to the concept of personality being pervasive.1s9
Modern psychology considers that “an adequate understanding of individual
behavior can be achieved only when it is studied in the broad context that
includes the total, functioning person.”!6°

According to Dr. Luz Casimiro-Querubin, in the case of psychological
incapacity to assume the essential obligations of marriage, psychiattists
become forced to assign a medical or clinical concept to a legal concept.
There is, thus pressure to find a match for the clinical definition with the
legal definition. It is however very difficult for behavioral experts to
“straight—jﬁ'gket” the concept this way, and be forced to peg a clinical handle
to the legal'concept. She opines that instead of looking at the clinical handle,
it would be more appropriate to look at psychological incapacity in terms of
the interpersonal dynamics of the couple rather than looking at the defects or
disorders of the individual.'s" Thus, it is recommended that when a person
presents a partner-relational problem, there must be a psychiatric assessment
as to whether the problems arise from the relationship or whether it is part of
mental illness, disorder, or defects of the person.

Initially, the’ nearest clinical equivalent that could “fit the bill” as
required by the law whereby-a person would be incapacitated to assume the
marital obligations, would be psychotic disorders, schizophrenia, bipolar
disorders, as well as the personality disorders. But with the requirement that
it should not be insanity, schizophrenia would be excluded. However, if the
triple requirements of gravity, antecedence, and incurability are considered,
according to expert opinion, what would fit the bill would be the
classification termed personality disorders.m;

Personality disorders are grouped under the classification mental
disorder. The Diagnostic and Statistical Manual of Mental Disorders (DSM-
IV) defines a mental disorder as “a clinically significant behavioral or
psychological syndrome associated with distress or disability, not just an
expected response to a particular event or limited to relations between the
person and society.” It describes a mental disorder as follows:

[Elach of the mental disorders is conceptualized as a clinically significant
behavioral or psychological syndrome or pattern that occurs in an
individual and that is associated with the present distress (e.g., a painful

159. lnrerview with Dr. Luz Casimiro-Querubin, Psychiatrist and Residents’
Training Officer of the Medical City, in Pasig City (July 19, 20n5).

160. CALVIN S. HALL & GARDNER LINDZEY, THEORIES OF PERSONALITY 7 (1978).
161. Casimiro-Querubin, sipra note 159.
162, Id.
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symptom) or disability (i.e., impairm.ent in one or more in.lport‘:imtt;xlreasa izf
functioning) or with a significantly increased risk of .suffenr.lg, e; , pain,
disability, or an important loss of freedom. In addition, this syndrome o;
pattern must not be merely an expectable and culturally lsanc‘;lone

response to a particular event, for example, the d§ath of a ox_f; one.
‘Whatever its original cause, it must be currently consx.dere.d a ma.mde.stztlo?
of a behavioral, psychological, or biclogical dysfunction in the indivi ﬂl.m.
Neither deviant behavior (e.g., political, religious,' or sexual), nor con d:cts
that are primarily between the individual and society are ment;'xl dlS.OF irs
unless the deviance or conflict is a symptom of a dysfunction in the

individual, as described above...!%3

Mental disorder has also been applied to abnormal beh.avioral pat:)erns
covering the whole range from mild to crlpp!mg. Mental. llll;CSS 1:‘15 gerr;
used synonymously with mental disorder, but. is now restricte toT }:sort em
involving brain pathology or severe personality disorganization. e e ;rrs
illness may be justified when referring to se:\./erely 1ncap::1c1.tat1r:g();4 isorders,
although it is hardly appropriate in cases resulting faulty learning.

The DSM-IV system of psychiatric classification plfac.es mental di§ordercs‘
into the followix;g-major diagnostic categories: (1) ]?elmum, dementia, am1
amnestic and other cognitive disorders; (2) Mental disorders due to a genera.
medical condition not elsewhere classified; (3) Substance—relateFi dxsor?ierg,
(4) Schizophrenia and other psychotic disorders; (5) l\-/l'ood d?sorziie:rsj ( ;
Anxiety disorders; (7) Somatoform disorders; (8) .Factx'uous disorders; .(9
Dissociative disorders; (10) Sexual and gender identlty. disorders; (11) Eating
disorders; (12) Sleep disorders; (13) Impulse-contrql d15f)rders not elsewhe:rei
classified; (14) Adjustment disorders; (15) Personality disorders; (16) 1\/1_e:r.1t::11
Retardation; and (17) Other conditions that may be a focus of clinica
attention, 55

Personality is the totality and essence of th-e indivi-dual. Personahty. is
defined as “the totality of emotional and behavioral traits th?gécharactex;ze
the person in day-to-day living under ordinary condmon.s. fPe:rsona ity
refers to “that part of the individual that i§ most representative O tbe person,
not only in that it differentiates the individual from othftrs, more 1m;?ortar.11;,l
because it is what he or she actually is.”757 Some t.heor,lsts adopt 2 blosoc;l
definition of personality which equates an individual’s personality to his

163. H.I. KAPLAN, ET AL, SYNOPSIS OF PSYCHIATRY 304 (1994) [hereinafter
KAPLAN, ET AL.].

164.].C. COLEMAN, ET AL., ABNORMAL PSYCHOLOGY AND MODERN LIFE 17
(1980) [hereinafter COLEMAN, ET AL.].

165. KAPLAN ET AL., supra note 163, at 309.

166.1d. at 731.

167. HALL & LINDZEY, supra note 160, at 7.
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“social stimulus value” meaning that a person is defined by the reaction of
other individuals to the subject. This theory is vigorously opposed by those
who adopt the biophysical definition of personality which “roots the
personality firmly in characteristics or qualities of the subject.”’168 Thus,
personality has been defined as: “that which permits a prediction of what a
person will do in a given situation. The goal of psychological research in
personality is thus to establish laws about what different people will do in all
kinds of social and general environmental situations ... Personality is ...
concerned with all the behavior of the individual, both overt and under the
skin.,..”"169 Personality is said to be relatively stable and predictable, and a

prope\'r._‘_deﬁnition of personality “should reflect the enduring and recurring
elements of behavior.”170

Perso'nlality disorders are specified and listed in DSM-1V. A personality
disorder is defined as “a variant of those character traits that goes beyond the
range found in most people.” It is when the personality traits are inflexible
and maladaptive and cause significant functional impairment or distress that
they are classified as personality disorders.'”! Persons with personality
disorders are most likely to refuse psychiatric help and to deny their
problems. Personality disorder symptoms are usually characterized as being
alloplastic — they are capable of adapting and altering the external
environment, ard ego-syntonic — they are acceptable to the ego since they
create no distress in the patients themselves despite their adverse etfect on
others."7? People having personality disorders do not feel anxious over their
behavior. Because they do not acknowledge pain from their symptoms, they

are usually not motivated to seek treatment.'73_

Personality disorders comprise but one among several categories of
mental disorders. The Fourth Edition of DSM-1V groups the personality
disorders into three clusters. Cluster A is composed of the paranoid, the
schizoid and the schizotypal personality disorders — these persons appear to
be odd and eccentric. Cluster B is composed of the antisocial, the borderline,
the histrionic and the narcissistic personality disorders — people having these
disorders are usually dramatic, emotional and erratic. Cluster C, on the other
hand, is made up of the avoidant, dependent, and obsessive-compulsive
personality disorders as well as a category called personality disorders not
otherwise specified such as passive-aggressive personality disorder, and
depressive personality disorder — persons having these disorders are usually

168.1d. at 8.

169. Id. at 8 (emphasis supplied).

170.1d. at 211.

171. KAPLAN, ET AL., supra note 163, at 731.
172.1d. at 732.

173 1d. at 731.
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- . - A
anxious or fearful. Some people exhibit traits that fall within sever
personality disorder classifications.?74

f personality disorders are classified accordinghto .the
1 i 1 indivi ’ vior.
particular characteristj¢ which is prominent in the 1pd1v1dualls l?feicztions
However, oftentimg{ the dividing lines between the different classi
)
of personality disefders are unclear.'?s

Individuals with personality disorders have .the follqwing featgre.s 1r}
common: (1) a pattern’ of disrupted personal relationships is c};a.racterlstlc oI
iffers ity di hich is marked by a trail o interpersona
the different personality disorders w il of interpersona
1 lties caused to others, (2) they perceive _
problems and difficu . e
1 d fortune or the action o ;
they experience are as a result of ba : :
noetyfeelpthat they are at fault or that they need to change; tl()e)y tli)]eer;efl_:; tr}:::
' demanding manner, (3
world as wrong and have an angry, ) they fel 2o
ibili her people; they are usually manip ,
responsibility towards ot ‘ / manipulative, sei-
i i i hical behavior and they feel n
seeking, without guilt for unet . | feel no xemorse for
i ; disregard for others’ welfare a
hurting others; they have a callous  have an
idi i f themselves, {4) the same p
overriding concern for taking care o ey
i avior i d are marked by considerable ¢
maladaptive behavior is repeated an ! . e
1 k of learning from previous pro 5
over time; there appears to be a lac . : : e
i ibility i d by an avoidance of respon
their lack of responsibility is accompanie ponsiviiy
d, and (6) these people leave an imprt
for the problems they have created, d (6) | . M prant o
i i he individual himself suffers no pain.
their behavior on others, whereas t . : . .
th:re characteristics lead to broken relationships which are the hallmark o

personality disorders.!7

The different types

Antecedence of personality disorders may be proven. .A gr;at Rar(;i‘(:ifdi)ael
personality of an individual is already given. The pe(risor:lltl}tly ,:)g hant }iz idua
“sets” ets married. o
usually “sets” even before the person g ! b with
1gati fter marriage, the incapacity ply w
obligations become such only a : ; omply i
jari igati d by looking for certain )
such miarital obligations may be determine _ or certain behavior,
i ing the celebration of the marriage, indicat .
o o oo, e | fatri d not look for specific behavior
disorders. Hence, the psychiatrist need no 4 ony Took
i i i ital obligations, but rather nee y loo
oncerning compliance with marita . . reed
Eor a groui of behaviors indicating psychological or personality disorders in
order to prove its antecedence.’7? )
Personality disorders are essentially incurable. According to Dr. Luz

Casimiro-Querubin with respect to incurability, Perso_nality disorders ﬁti :Ee
bill for psychological incapacity because personality disorders are essentially

174. 1d.
175.1d. at 277.
176. COLEMAN, ET AL., supra note 164, at 276-77.

177. Casimiro-Querubin, supra note 159.
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incurable especially because the symptoms are ego-syntonic and the person
accepts such behavior as being part of his personality. Since the definition of
personality disorder is that it is a. cormstent pattern of behavior that does not
change, regardless of situations, this would logically imply that a personality
disorder would be incurable.!78

People with personality disorders are usually especially resistant to
therapy. This is more so since they rarely come for treatment on a voluntary
basis, When treated involuntarily, they tend to be surly, resistant, and in
search. of a cure with no effort required on their part. They tend to stay in
treatment for only short periods of time and make very little improvement.
In many ‘cases, people with personality disorders undergo treatment as part of
another person’s treatment. In these cases, the problems of the “patient” are
usually caused by the great strain that the family member with severe
personality : disorder has caused to the other family members. Since they
often entér ‘treatment due to somebody else’s insistence and they themselves
do not feel they have to change, people with personality disorders often
place the responsibility for their treatment on others and avoid the focus of
the therapy on themselves. Personality disorders are often tenacious and
individuals with these disorders fail to profit from therapy as well as from
their life experiences.?79

Patients with personallty disorders usually have a variety of defense
mechanisms which are “the unconscious mental processes that the ego uses
to resolve conflicts among their instincts (wishes and needs), reality,
important people, and conscience. Effective defenses abolish anxiety and
depression. People with personality disorders are reluctant to abandon their
defenses since doing so will mean that they will increase conscious anxiety

and depression.18° .

According to Kaplan and Sadock’s Synopsis of Psychiatry, the prognosis
for the following personality disorders are generally poor: paranoid
personality disorder, schizoid personality disorder, schizotypal personality
disorder, antisocial personality disorder, borderline personality disorder,
histrionic personality disorder narcissistic personality disorder, avoidant
personality disorder, and obsessive~compulsive personality disorder.'8!

There could be no relative incapacity with personality disorders. Since a
personality disorder is pervasive in the individual, Dr. Luz Casimiro-
Querubin opines that there can be no relative incapacity with regard to
personality disorders, taking into consideration that the symptoms and

178.1d.

179. COLEMAN, ET AL., supra note 164, at 282-83.
180. KAPLAN, ET AL., supra note 163, at 733.
181.Id. at 735-46.
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behavior are already part of and integrated into the individual’s
personality.’82 It must always be remembered that “the meaning of small
segments of behavior can be fully understood only when seen within the
larger framework of the entire functioning organism”!# since personality is

“that which gives order and congruence to all the different kinds of behavior
in which the individual engages.” 184

V. RECENT JURISPRUDENCE ONPSYC OGICAL INCAPACITY

In view of the lack of definition of the concept of psychological incapacity in
the Family Code, problems arose with regard to its application and
interpretation, leading to many misapplications of article 36,'85 thereby
resulting in efforts of the Supreme Court to provide guidelines for its
application.'8

A. Salita v. Hon. Magtolis and Espinosa: Seeing the Need for Definition of
Psychological Incapacity

In Salita v. Magtolis,'$7 the Supreme Court acknowledged the need to define
and circumscribe the concept of psychological incapacity. However, the
Court did not provide such definition since this was not the issue in the case
(which dealt with sufficiency of allegations in the petition for annulment)
and was not necessary for the resolution of the.case. Thus, Justice Bellosillo
wrote in the decision that “fw]e do not see the need to define or limit the scope of
the provision. Not in this case, at least. For, we ave not called to do so, the actual
controversy being the sufficiency of the bill of particulars to interpret this

provision at this juncture would be to give an obiter dictum which is ill-timed
7188

B. The Santos Jurispradence: Confining Psychological Incapacity to the Most Serious
Cases of Personality Disorders

The first ruling of the Supreme Court circumscribing psychological
incapacity was given in the case of Santos v. Bedia-Santos, which looked info
the deliberations of the Family Code Revision Committee, and the

182. Casimiro-Querubin, supra note 159.

183.HALL & LINDZEY, supra note 160, at 179.

184.1d. at 8.

185. Angeles, supra note 15, at 6.

186. Temporal, supra note 7, at 383.

187. Salita v. Hon. Magtolis and Espinosa, 233 SCRA 100 (1994)-
188. Id. at 107 (empbhasis supplied).
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jurisprudence of the Catholic marriage tribunals to arrive at the following
summation:

[a]rticle 36 of the Family Code cannot be taken and construed
independently of but must stand in conjunction with, existing precepts in
our law on marriage. Thus correlated, “psychological incapacity” should refer to
no less than a mental (not physical) incupacity that causes a party to be truly
incognitive of the basic marital covenants that concomitantly must be assumed and
discharged by the parties to the marriage which, as so expressed by article 68 of
the Family Code, include their mutual obligations to live together, observe
live; respect and fidelity and render help and support. There is hardly any
doubt that the intendment of the law has been to confine the meaning of

“psychological incapacity” to the most serious cases of personality disorders clearly
demonstrthe of an utter insensitivity or inability to give meaning and significance to
the marrikge. This psycho]oglcal (sic) condition must exist at the time the
marriage is celebrated ..

The other forms of psychoses, if existing at the inception of marriage, like
the state of a party being of unsound mind or concealment of drug
addiction, habitual alcoholism, homosexuality or lesbianism, merely renders
the marriage contract voidable pursuant to article 46, Family Code. If drug
addiction, habitual alcoholism, lesbianism or homosexuality should occur
only during the marriage, they become mere grounds for legal separation
under article 55 of the Family Code. These provisions of the Code,
however, do not -necessarily . preclude the possibility of these various
circumstances being themselves, depending on the degree and severity of the disorder,
indicia of psychological incapacity.

- The well-considered opinions of psychiatrists. psychologists, and persons
w1th expertise in psycholog1cal disciplines might be helpful or even
desirable.™89

In the Santos case, the Supreme Court had occasion to cite the
deliberations of the Code Commission regarding the validity of consent in
psychological incapacity. The Supreme Court acknowledged what was
deliberated on by the Code Commission with regard to the presence of valid
consent in psychological incapacity cases, when it stated that “[p]sychological
incapacity does not refer to mental faculties and has nothing to do with
consent; it refers to obligations attendant to marriage.”19°

The case of Chi Ming Tsoi v. Court of Appeals'' is an example of utter
insensitivity or inability to give meaning and significance to the marriage. In
this case, the Supreme Court noted that Chi Ming Tsoi's admission of the
lack of sexual relations between him and his wife could be an indication of
mental disorder. The Supreme Court stated:

189. Santos v. Bedia-Santos, 240 SCRA 20 (1995) (emphasis supplied),
190. Angeles, supra note 15, at 32,
191. Chi Ming Tsoi v. Court of Appeals, 266 SCRA 324 (1997).
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[Ulnwillingness to consummate his marriage is strongly indicative of a
serious personahry disorder which to the mind of this Court clearly
demonstrates an ‘utter msensmvzry or inability to give meaning and
significance to the marriage’ within the meaning of Article 36 of the Family
Code... the senseless and protracted refusal of one of the parties to fulfill the above
marital obligation is equivalent to psychological incapacity.'9>

The opinion of Dr. Gerardo Ty Veloso, former presiding judge of the
Metropolitan Marriage Tribunal of the Catholic Archdiocese of Manila, was
found persuasive regarding the matter: “[s]enscless and protracted refusal is
equivalent to psychological incapacity. Thus, the prolonged refusal of a spouse to
have sexual intercourse with his or her spouse is considered a sign of
psychological incapacity.” 93

C. Republic v. Court of Appeals and Mbolina: TheMolina Guidelines

Guidelines were laid down by the Supreme Court on 13-February 1987 in
Republic of the Philippines v. Court of Appeals and Roridel Olaviano Molina'* to
help interpret psychologlcal incapacity as a ground to declare the nullity of 2
marriage.’ In this case, the Supreme Court ruled there was no clear
indication of psychological incapacity. Thus:

[¢here is no clear showing to us that the psychological defect spoken qf is
an incapacity. It appears to us to be more of a “difficulty,” if not outright
“refusal” or “neglect” in the performance of some marital obligations. Mere
showing of “ireconcilable difference” and “conflicting personalities” in no wise
constitutes psychological incapacity. It is not enough to prove that the parties failed to
meet their responsibilities and duties as married persons; it is essential that they must
be shown to be incapable of doing so, due to some psychological (not physical)

illness. 196

In the Molina case, the Court decreed that the psychological incapacity
must ‘be characterized by (a) gravity, (b) juridical antecedence, and (c)
incurability.197 The Molina guidelines have been criticized as having und}lly
restricted the grounds for interpretation and application of psychological
incapacity. v

Among the guidelines laid down by the jurisprudence in Molina, the
following are pertinent to the definition of psychological incapacity:

192. Id. at 18 (emphasis supplied).

193. Pascual, supra note 20, at 151 (emphasis supplied).

194. Republic v. Court of Appeals and Molina, 268 SCRA 198 (1997).
195. Temporal, supra note 7, at 381.

196. Molina, 268 SCRA »t 210 (1997) (emphasis supplied).

197.1d.
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XXX

The root cause of the psychological incapacity must be (2) medically or
clinically identified; (b) alleged in the complaint; (c) suffidently proven by
experts; and (d) clearly explained in the decision. Article 36 of the
Family Code requires that the incapacity must be psychological — not
physical, although its manifestations and/or symptoms may be physical.
The evidence must convince the court that the parties, or one of them,
were mentally or physically ill to such an extent that the person could not have
known the obligations he was assuming, or knowing them, could not have given
valid assumption thereof. Although no example of such incapacity need

" be given here so as not to limit the application of the provision under
“the principle of ejusden genenis, nevertheless such root cause must be

identified as a psychological illness and its incapacitating nature fully
explained. Expert evidence may be given by qualified psychiatrists and clinical
psychologists.

The incapacity must be proven to be existing at the time of celebration of the
marriage. The evidence niust show that the illness was existing when
the parties exchanged their “I do’s”. The manifestation of the illness need
not be perceivable at such time, but the illness itself must have attached at such
toment, or prior thereto.

Such incapacity must also be shown to be medically or clinically permanent or
incurable. Such incurability may be absolute or even relative only in regard to
the other spouse, not necessarily absolute against everyone of the same sex.
Furthermore, such incapacity must be relevant to the assumption of marriage
obligations, not necessanily to those not related to marriage, like the exercise
of a profession or employnient in a Jjob. Hence, a pediatrician may be
effective in diagnosing illnesses of childre®and prescribing medicine to
cure them but may not be psychologically capacitated to procreate,
bear and rise his/her own children as an essential obligation of
marriage. &

Such illness must be grave enough to bring about the disability of the party to
assume the essential obligations of marriage. Thus, “mild characteriological
peculiarities, mood changes, occasional emotional outhursts” cannot be accepted
as root causes. The illness must be shown as downright incapacity or
inability, not a refusal, neglect or difficulty, much less ill will. In other
words, there is a natal or supervening disabling factor in the person, an
adverse integral elemen. in the personality structure that effectively
incapacitates the pérson from really accepting and thereby complying
with the obligations essential to marriage.

The essential marital obligations must be those embraced by Articles 68
up to 71 of the Family Code as regards to the husband and wife as well
as Articles 220, 221 and 225 of the same Code in regard to parents and
their children. Such non-complied muarital obligation(s) must also be
stated in the petition, proven by eviderce and included in the text of
the decision.

Interpretations given by the National Appellate Matrimonial Tribunal
of the Catholic Church in the Philippines, while not controlling or

[voLr. s1:596
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decisive, should be given great respect by our courts. It is clear that -

Article 36 was taken by the Family Code Revision Committee frc_)m.
Canon 1095 of the New Code of Canon Law, which bec:.ame effective
in 1983 and which provides: ‘The following are incapable .Of
contracting marriage: Those who are unable to assume the ’essentlal
obligations of marriage due to causes of a psychological nature.

Since the purpose of including such provision in our Family .COdC is to
harmonize our civil laws with the religious faith of our people, it stands to
reason that to achieve such harmonization, great persuasive weight 5haulld be
given to decisions of such appellate tribunal. ldeally — subject to our law on evidence
— what is decreed as canonically invalid should also be declared civilly void.

This is one instance where, in view of the evident source and purpose of
the Family Code provision, contemporaneous religious interpretation is to
be given persuasive effect. Here, the State and the Church — whil
remaining independent, separate and apart from each other — sh.all wall;
together in synodal cadence towards the same goal of protecting an

cherishing marriage and the family as the inviolable base of the nation.

198

D. Hemandez v. Court of Appeals: Psychological Incapacity as Lack of Cogniz
of Marital Obligations. :

In this case, the Supreme Court stated:

[n]o evidence was presented to show that private respondent was not cognizant of the
basic marital obligations. It was not sufficiently proved that private respondent
was really incapable of fulfilling his duties due to some incapacity of a
psychological nature, and not merely physical.

XXX

Private respondent’s alleged habitual alcoholism, sexual infidelity or perversion, a’nd
abandonment do not by themselves constitute grounds for finding that h.e is suffering
from a psychological incapacity within the contemplatwr’: of the Family pode. .It.
must be shown that these acts are munifestations of a disordered personality which

make private respondent completely unable to discharge the essential obligations of
the manital state, and not merely due to private respondent’s youth and self-
conscious feeling of being handsome, as the appellate court held.’99

ce

v

Although the decision hinged on evidentiary mattets, it is \_Nprthy_to

note that the concepts of “incapacity to comply w1t.h ths essential maqtz}
obligations” have been confused with being “cogmzant. of sgch marit

obligations. “Cognizant” is defined in the Oxford Amerlcan chtlonsfry as

“aware, having knowledge.”2%® It is important to reiterate that incapacity to

198.Id. at 211-12 (emphasis supplied).

199. Hernandez v. Court of Appeals, 320 SCRA 77, 87-88 (1999) (emphasis
supplied).

200. OXFORD AMERICAN DICTIONARY 162 (1980).
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comply with the essential marital obligations was not meant to be limited to
mere awareness or knowledge of such obligations.

The case of Marcos v. lMarcos2°' further emphasized psychological
incapacity as lack of awareness of marital responsibilities. This case clarified
the Molina guidelines as follows:

The foregoing guidelines do not require that a physician examine the person to be
declared psychologically incapacitated. In fact, the root cause may be “medically or
divically identified.” What is important is the presence of evidence that can
* adequately establish a party’s psychological condition. For indeed, if the totality of
“evidence presented is enough to sustain a finding of psychological incapacity, then
. actual medical examination of the person concerned need not be resorted to.
|
Article 36 of the Family Code, we stress, is not to be confused with a
divorce law that cuts the marital bond at the time the causes therefore
manifest themselves. It refers to a serious psychological iliness afflicting a party
even before the celebration of the marriage. It is a malady so grave and so permanent
as to deprive one of awareness of the duties and responsibilities of the matrimonial
bond one is abour to assume. These marital obligations are those provided
under articles 68 to 71, 220, 221 and 225 of the Family Code.202

XXX

This case explicitly stated that a physician is not required to examine the
person in order to prove psychological incapacity as per Molina guidelines, as
long as the totality of evidence presented points to such condition. Further,
the requirements for antecedence and incurability were reiterated. Again, it
is noteworthy to note that the Supreme Court describes psychological
incapacity as a malady so grave and permanent as to deprive one of awareness
of the duties and responsibilities one is about to assume. As in the case of
Hernandez v. Court of Appeals, concept of psychological incapacity has been
confused with lack of awareness or knowledge of the marital obligations.

1. Pesca v. Pesca: Applying the Molina Guidelines

The Supreme Court in this case applied the requirements in the Molina
guidelines of gravity and antecedence thus: “At all events, petitioner has utterly
failed, both in her allegations in the complaint and in her evidence, to make out a case
of psychological incapacity on the part of the respondent, let alone at the time of the
solemnization of the contract, so as to warant a declaration of nullity of the marriage.
Emotional immaturity and iresponsibility, invoked by her, cannot be equated with
psychological incapacity.”203 '

201. Marcos v. Marcos, 343 SCRA 755 (2000).
202. Id. at 764~65 (emphasis supplied).
203.Pesca v. Pesca, 356 SCRA 589, 594 (2001) (emphasis supplied).
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2. Choa v. Choa: Reiterating Molina

This case also reiterates what has been said in Molina: “In Republic v. Molina,
we ruled that the psychological incapacity must be more than just a “difficulty”, a
“refusal”, or a “neglect” in the performance of some marital obligations. We stressed
that a mere showing of irreconcilable differences and conflicting personalities in no wise
constitutes psychological incapacity.”*%4

E. Barcelona v. Court of Appeals: The Root Cause Need Not be Proven by Experts

In the case of Republic of the Philippines v. Dagdag,>5 the Supreme Court
seems to have taken back what it said in Marcos v. Marcos,*® and appears to
have put back the raquirement of psychiatric or medical evidence, by stating
thus: “Taking into consideration these guidelines, it is evident that Erlinda
failed to comply with guideline No. 2 which requires that the root cause of
psychological incapacity must be medically or clinically identified and sufficiently
proven by experts, since no psychiatrist or medical doctor testified as to the alleged
22207

psychological incapacity of her husband.

In Barcelona v. -Court of Appeals,?°8 the root cause no longer need to be
proven by experts; only physical manifestations of psychological incapacity
need to be alleged.2? This case was decided subsequent to the issuance of
the New Rules on Declaration of Absolute Nullity of Void Marriages and
Annulment of Voidable Marriages effective 15 March 2003, where it was
provided under section 2, paragraph (d) that: “The complete facts should
allege the physical manifestations, if any, as are indicative of psychological
incapacity at the time of the celebration of the marriage but expert opinion
need not be alleged.”21°

This case explicitly stated that the root cause of psychological incapacity
no longer needs to be alleged, since —

[p)rocedural rules apply to actions pending and unresolved at the time of
their passage. The obvious effect of the new Rules providing that “expert opinion
need not be alleged” in the petition is that there is also no need to allege the root
cavse of the psychological incapacity. Only experts in the fields of neurological and
behavioral sciences are competent to determine the oot cause of psychological

204.Choa v. Choa, 392 SCRA 641, 651 (2002) {emphasis supplied).
205. Republic of the Philippines v. Dagdag, 351 SCRA 425 (2001).
206. Marcos v. Marcos, 343 SCRA 755 (2000).

207. Dagdag, 351 SCKA at 434-35 (2001) (emphasis supplied).

208. Barcelona v. Court of Appeals, 412 SCRA 41(2003).

209. Id. at 49.

210.Rule on Declaration of Absolute Nullity of Void Marriages and Annulment of
Voidable Marriage, Resolution A.M. 02-11-10-SC, § 2 (2003).
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incapacity. Since the new Rules do not require the petition to allege expert opinion
on the psychological incapacity, it follows that there is also no need to allege in the
petition the root cause of psychological incapacity.

... The root causes of many psychological disorders are still unknown to
science even as their outward, physical manifestations are evident. Hence,
what the new Rules require the petition to allege are the physical manifestations
indicative of psychological incapacity.*'!

In Republic of the Philippines v. Quintero-Hermano,?'> the root cause of

- psychological incapacity must be proven. In this case, it was held that the

physical manifestations of psychological iricapacity need to be alleged and
proven as being caused by a psychological disorder:

We cannot presume psychological defect from the mere fact that Toshio
abandaned his family immediately after the celebration of the marriage. As
we ruled in Molina, it is not enough to prove that a spouse failed to meet
his respon51b111ty and duty as a married person; it is essential that he must be
shown 0 be incapable of doing so due to some psychological, not physical iliness.*'3

Thus, the requirement for allegation and proof of the root cause of the
psychological incapacity was reintroduced in this case.

F. Dedel v. Court of Appeals: Requmng Complete Inability to Discharge the Marital
Obligations.

This case seems to have raised the bar in the application of the concept
of psychological incapacity even higher, since it requires a complete
inability to discharge the essential obligations of marriage, thus:

Respondent’s sexual infidelity or perversion and abandonment do not by
themselves constitute psychological incapacity within the contemplation of
the Family Code. Neither could her emotional immaturity and
irresponsibility be equated with psychological incapacity. It must be shown
that these acts are manifestations of a disordered personality which make
respondent completely unable to discharge the essential obligations of the
marital state, not merely due to her youth, immaturity, or sexual
promiscuity.2#

In Carating-Siayngco v. Siayngeo,?’s the requirement of complete inability
to discharge the marital obligations was reiterated. This case again reiterates
the requirement for evidence of the root cause of psychological incapacity in
a disordered personality completely disabling a person from discharging the

211. Barcelona, 412 SCRA at 49 (emphasis supplied).

212. Republic v. Quintero-Hermano, 428 SCRA 735 (2004).

213.1d. at 742 (emphasis supplied).

214.Dedel v. Ceurt of Appeals, 421 SCRA 461, 467 (2004) (emphasis supplied).
215. Carating-Siayngco v. Siayngco, 441 SCRA 423 (2004).

A
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essential marital obligations. Thus, the decision states “[i]t must be shown
that respondent Manuel’s unfaithfulness is a manifestation of a disordered
personality which makes him unable to completely discharge the essential obligations of
the marital state and not merely due to his ardent wish to have a child of his
own flesh and blood.”216

VI. ANALYSIS: DOES THE JURISPRUDENCE ON PSYCHOLOGICAL
INCAPACITY CONFORM WITH THE INTENT OF THE FRAMERS?

Initially, the framers of the Code were optimistic that judges and lawyers
would refer to their deliberations on psychological incapacity to guide them
in its proper application. This was not the case, however, and decisions were
promulgated that seem to have confused different aspects of psychological
incapacity, even as they aimed to clarify the concept.?'? This essay deals
mainly with the issue of whether or not the recent jurisprudence concerning
the definition of psychological incapacity conforms to the legislative intent of
the provision. Has judicial interpretation unduly restricted the ground of
psychological incapacity for voiding marriages? Or does the judicial
interpretation accurately reflect the true intent behind the law? If there is an
inaccuracy found in the interpretation which the judiciary has given to the
controversial provision, it is the aim of this essay to find out what was truly
the spirit of the law and thus form possible suggestions for subsequent
interpretation of psychological incapacity.

A. What was the Legislative Intent Behind Article 36?

In order to assess whether jurisprudence is in line with legislative intent, we
must first ascertain legislative intent. In this endeavor, we must be guided by
the rules given in statutory construction regarding guidance by legislative
intent. Thus, we note a basic rule in statutory construction: “[e}very part of
the statute must be interpreted with reference to the context. This means
that every part of the statute must be considered together with the other
parts and kept subservient to the general intent of the whole enactment, not
separately and independently.”218 M

We must therefore keep in mind, in ascertaining the meaning of the
provision on psychological incapacity, that behind the provision lies the will
of the legislature, and thus, any interpretation should be guided by this
intent. A statute is the will of the legislature to which all others are
subordinate and the fundamental rule of interpretation is that a statute is to be

216. Id. at 428 (emphasis supplied).
217. Angeles, supra note 15, at 6-7.

218.JOSE JESUS G. LAUREL, STATUTORY CONSTRUCTION — CASES AND
MATERIALS 23 (1999) {emphasis supplied).
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expounded according to the intent of them who made it.2'9 Hence, “when a court
gives effect to a statute not in accordance with the intent of the lawmaker,
the court is unjustifiably legislating. 220

It has been shown in the summation above that the purpose of article 36
in adding a new ground for declaration of nullity of marriage was really to
liberalize annulment, to serve as a solution to Church-annulled marriages on
grounds that are not recognized under Civil Law, as well as to serve as an
additional remedy for burdened spouses with analogous causes of action. The
intention of the framers in drafting article 36 was to liberalize annulment, to
lower'the bar in order to nullify marriages. Of course, such lowering of the
bar.must be done within certain prescribed limits or standards, in order that
the interpretation of the law would not ultimately iead ro judicial legislation.
Herein lies the problem with article 36. The standards or limits defining
what cases could be encompassed within the ambit of “psychological
incapacity” were purposely not explicitly prescribed in the law. The
intention for such omission was for those tasked with interpreting the
provision to refer to the Committee meetings or consult with the
Committee members regarding this matter. It is thus useful to look deeper
into the concept of psychological incapacity as defined by the framers of the
provision in order to arrive at what they really meant to comprehend within
this provision. This view could then be juxtaposed with current
Jurisprudence in order to pinpoint possible disparities.

B. Did the Legislative Intent of Psychological Incapacity Mean to Describe a Mental
llness or Disorder?

In the Civil Code Revision Committee deliberations, it was pointed out by
Justice Caguioa that “psychological incapacity is not a defect in the mind but in
the understanding of the consequences of marriage, and therefore a psychiatrist will
not be a help.”?2" It is unfortunate that the use of the term ‘understand’ was
given in this summation, since previous discussions have already clarified that
the idea conveyed in psychological incapacity is not really limited to mere
understanding of the marital obligations. Hence, prior to the above
summation, “Justice Caguioa explained that the phrase was ‘wanting
insufficient use of reason of judgment to understand the essential nature of
marriage’ refers to defects in the mental faculties vitiating consent, which is
not in the idea in subparagraph (7), but lack of appreciation of one’s marital
obligation.”222 From this, one can gather that psychological incapacity is not

219.1d. at 2 (emphasis supplied).

220.1d. at 18.

221.CiviL. CODE AND FAMILY Law COMMITTEE, 13 (July 26, 1986) (emphasis
supplied).

222.1d.
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to be considered as a mental defect, nor to a mere lack of understanding of
the essential marital obligations.223

In the Molina case, the Supreme Court appears to have interpreted the
nature of psychological incapacity somewhat differently from the intention
of the Civil Code Revision Committee. One major disparity is that
“psychological incapacity” as interpreted in Molina involves a mental or
psychological illness as may be seen from the Molina guidelines requiring that
“[tIhe evidence must convince the court that the parties, or one of them,
was mentally or physically ill ... such root cause must be identified as a
psychological illness and its incapacitating nature fully explained.” This is to be
contrasted with the intention of the framers that psychological incapacity
does not refer to mental faculties and has nothing to do with consent.??4
Thus, in contrast with current jurisprudence, it appears that the bar initially
meant by the legislators which only described lack of “appreciation” was
raised jurisprudentially to mean a “psychological illness.” It is worthy to note
that Justice Caguioa’s statement that a psychiatrist will not be of help already
serves to indicate that it is not a psychological illness that the Code
Committee were talking about when they referred to psychological
incapacity.

C. Psychological Incapacity: Psychological Illness or Personality Disorder?

Within the Molina case itself, there is confusion with regard to psychological
incapacity as a psychological illness or as a psychological or personality
disorder. Case in point is when it states that there is hardly any doubt that
the intendment of the law has been to confine the meaning of
“psychological incapacity” to the most serious cases of “personality
disorders™ clearly demonstrative of an utter insensitivity or inability to give
meaning and significance to the marriage.

It must be noted that technically, a mental or psychological disorder is
not synonymous with a personality disorder. The category ‘“personality
disorder” is merely a subclass of a larger group of disorders called “mental
disorders.” The DSM-IV system places personality disorders only as ofie
among the 17 major diagnostic categories of mental disorders.?25 The
pronouncement in Molina, which sometimes refers to mental or
psychological illness, while at other times referring to personality disorders in
itself, served to add confusion to the delineation of the concept of
psychological incapacity.

223. Pascual, supra note 20, at 155.
224.Id. at 162.
225.Id. at 157.
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It is unfortunate that the technical terms “psychological illness” and
“personality disorder” are being used in a loose sense, when said terms have
strict technical definitions. This further exacerbates the issue, since it is not
determinable in which sense the said terms are being utilized — are they

being used in their layman’s sense, or should they be interpreted with
precision in their strict technical sense? :

Again, one must go back to the intention of the framers in order to
clarify the true sense one needs to use to determine whether the provision
encompasses psychological illness or personality disorders. One legislative
intention was to liberalize annulment in order to serve as a remedy for
Church-annulled marriages which are not then recognized under Civil Law.
One must therefore refer to the bases used under Church Law to annul
marriages under the rubric of psychological incapacity, since the framers
intended' to accommodate these bases within the ambit of the provision.
Thus, acgording to the Minutes of the Meeting of the Civil Code and
Family Law Committee, “... it is their answer to the problem of church
annulments, which are still valid under the Civil Law, 226

Rotal decisions prior to the drafting of article 36 indicate that essentially,
the Church recognizes as coming within the ambit of incapacity to assume
marital obligations personality disorders such as narcissism and obsessive-
compulsive disorders, but they 4lso included affective immaturity /immature
personality, sexual and gen>der‘id,entity disorders, as well as schizophrenia and
other psychotic disorders, impulse-control disorders such as excessive
drinking and gambling, and substance-related disorders. Thus, Church
Jurisprudence seems to have included 1nore swbcategories of mental disorders
than just the subcategory “personality disorders.” If one is to follow Church
Jurisprudence, this would greatly liberalize the interpretation of the concept

of psychological incapacity. "

The question would then be — should one follow Church Law
concerning interpretation of the concept of psychological incapacity?
Although Church Law is not binding, the intention appears to have been the

use of church jurisprudence as a guide to the interpretation of the provision.
It has been stated: :

[rlather, the Committee would like the Judge to interpret the provision on
d case-to-case basis, guided by experience, the findings of experts and
researchers in psychological disciplines, and by decisions of church tribunals
which, although not binding on the civil counts, may be given persuasive effect since
the provision was taken from Canon Law,227

226. CIviL CODE AND FAMILY Law COMMITTEE, 10 (Aug. 9, 1986).

227.Salita v. Hon. Magtolis and Espinosa, 233 SCRA 100, 108 (19904) (citing
Sempio-Diy, supm note 10, at 41) (emphasis supplied).
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However, if one looks into the Minutes of Fhe Meetings of th.e Civil
Code and Fan,'nily Law Committee, one finds the following as a caveat:

Prof. Romero raised the question: With this common.Prov%smtrtllen;: aii;ix;
Law and in Canon Law, are they going to have a pro'v1zlortlhm[huMh amy
Code to the effect that marriages mmullc.d or declared l‘/(.JldC‘)’. | Za o
ground of psythological incapacity is automatically annulled in Civi aw’

members replied négatively.?8

Thus, on the one hand, is it being stated that weh mu}it;nl:ie fu;:iebdei:;
e o ey il e o being under Civil Liv? Or
i ied that said Church decisions wi ; /
ggle)sh :ne simply interpret the above negative repl_yhast g}firrrz;ga;suﬁ};;
rejection of the “automatic” process of annulment — t at ol il
marriages still have to undergo t!le an.nulment proce.stst 1en Moctine it &
harmonize this with the discussions in the Corru.m e Mesn I,nerely
submitted that the negative reply of t':h,e, Comrrutteedl cmbess merey
referred to rejection of the “auto'n-latlc _process, 3111) Should ot
interpreted to mean that Church decisions will have no bearing

-

Law. ] .
i lusion
If one takes this to be the case, therefore, it would le:}d to t}l;xe co;lze ion
that the framers intended to encompass within the ambit of t fe czrsofality
psychological incapacity more than just the sTbsfategcclary oucﬁ sonality
1 s, S
i beategories of mental disorders, suc .
isorders, but also other su - 0%
;iccommodated under Church Law. One can then interpret thz 1ntert1}t11:reb
encompassing a wide variety of cases under mental disorders, Yy
liberalizing the provision.

It is thus posited that the framers did not really 1nten(11i ps(;fics}(;;)ézrg:.c?i
incapacity to be straight-jacketed into. the category of pferts}cl)enaczil o
must be pointed out that nowhere in ‘the Minutes o ity
Family Law Committee Meetings was it stated that psy.chf)loglca incap v
isato %e equated with personality disorders. it was only in the Santos ca
where it was stated that:

tll)e € har y a do bt t l‘ the inte dme he law has been to
e 18 dl ny u hat th ten: nt of t lav
he meani of ycholo 1¥ ac ty t he ost serious Cases
hol glCdl 1capact ot m
COIlﬁllet aning ps
of personallty disorders clearly demonstrative of an utter lllSeIlSIthltY or

H 3 - 229
inability to give meaning and significance to the marriage.

ion i i is really no
The wording of the provision itself points out th:at th.eredls ror Zven
requirement for the incapacity to stem from a personality 'dlsor er,S o even
i i ssu
frc?m a mental disorder, it being enough that the incapacity to a

228 CIVIL CODE AND FAMILY LAW COMMITTEE, 10 (Aug. 9, 1986) (emphasis
supplied). - -
229. Santos v. Bedia-Santos, 240 SCRA 20 (1995) (emphasis supplied).
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essential marital obligations should result from 2 psychological cause. It is
posited that the intention of the framers was to differentiate this type of
incapacity from mental and physical incapacities, which is why they used the
term “psychological.” This is evident from the deliberations found in the
Minutes of the Civil Code and Family Law Committee Meetings, thus:

Judge Diy suggested that they include mental and physical incapacities,
which are lesser in degree than psychological incapacity. Justice Caguioa
explained that mental and physical incapacities are vices of consent while
psychological incapacity is not a species or vice or consent.>3°

It is posited that it was not the intention to limit the concept only to
psychilogical or mental disorders and illnesses, but rather to a condition that
makes a person incapacitated to comply with the essential marital obligations,
which ca:n be traced to a psychological rather than to a physical cause.

D. Is Psy;hological Incapacity Related to Understanding or to Compliance with the
Essential Obligations? ‘

Confusion arises from the fact that incapacity is sometimes used to refer to
different things — sometimes it is used to refer to mere understanding or
cognizance of the essential marital obligations, while at other times it is used
to mean assumption or compliance with the essential marital obligations.

If one traces t}ié"histé;y'of«the Family Code provision on psychological
incapacity, the initial wording was as follows:

The following marriages shall be void from the beginning:

XXX

’

(7) Those martiages contracted by any party who, at the time of the
celebration, was wanting in the sufficnt use of reason or judgment to -
understand the essential nature of marriage or was psychologically or
mentally incapacitated to discharge the essential marital obligations, even if
such lack of incapacity is made manifest after the celebration.23!

It is evident that initially, the provision encompassed three distinct
conditions: (1) a person wanting in sufficient use of reason, (2) a person
wanting in sufficient use of judgment to understand the essential nature of
marriage, and (3) a person psychologically or mentally incapacitated to
discharge the essenuial marital obligations. However, in the final wording of
the provision, one can infer that it is only dealing with a single condition: a

person psychologically incapacitated to comply with the essential marital
obligations. Thus,

230.CIVIL CODE AND FAMILY LAW COMMITTEE, 9 {Aug. 9, 1986) (emphasis
supplied).

231.1Ic. (The provision was initially a subdivision of Article 35.).
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{a) marriage contracted by any party who, at the t.ime of’ celelz;'.ati:?n swgsf
sychologically incapacitated to comply with the e.'ssentml.mantal obliga xzr:ﬁ >
Ir’narriage shall likewise be void even if such incapacity becomes m

. NP
only after its solemnization. 3

i the
This may have been one source of the confus1ox'1 we see today vxgleer::and
provision is sometimes interpreted as pertaimng to C}ncap}c;qty tol\:x;\a - thé
i eals
the Hernandez v. Court of App
such as what has been noted in . e by e
onfusion may have been
Marcos vs. Marcos?3% cases. The ¢ / R od and
1 e Civ
i Minutes of the Meeting of t
et that if one refers to the : : d
f};amily Law Committees, one finds several instances where 1t f1;efers o
’ . . . om
incapacity to understand, such as in the following quotations

Minutes: -

i i rase

Justice Caguioa stated that there are two interpretations of t et }Fe prase
“psychologically or mentally incapacitated” — in the first one,

i { the
vitiation of consent, while in the second one, there is no und:;rsta.ndsx:iof
effects of the marriage. He added that the first one would fall under insanity.

' wev! 1 i i ere is

ustice Puno however, opined that in the second ;?terpretauon, th ft
\4 , h equences of the

itiation one does not know all the conseq
also vitiation of <_:onsent because . "
mam’age and !fhe had known these completely, he rmght not have consented to
>
the marriage.

XXX

Prof. Bautista stated that he is in favor of making psyfll'llological i;:as::nugjhz
: i i i herwise it will encoura
nd for voidable marriage since ot i . o
f:l;;f understood the consequences of marriage to claim thelxt he dl.d r}:jt ;\3 m:)t
make excuses for invalidating the marrage by acting as if
understand the obligations of marriage. ..

istincti ck of
Prof. Bautista found it difficult to accept the dlS;lnCthﬂ b;m;t:; Ehat !
' i i nders
ding because if one does not u
consent and lack of understan : . d what
is consenting to, it is equivalent to no consent. Justice Cag\;\10;\(:11)(;112lt o
that Prof. Bautista is using consent In general. He stress

referring to consent in marriage.

XXX .
i ificati ses for

Justice Puno suggested that they determine the classxﬁcgtlon of the gajustice

the void character of the marriage. Justice Reyes, _].ustlce ?;no ;nindirated

Caguioa enumerated the reasons for marriage being void an

their corresponding bases as follows:

Base 1-(1) lack of capacity and understanding

232. FAMILY CODE, art. 36.
233. Hernandez v. Court of Appeals, 320 SCRA 77 (1999).
214. Marcos v. Marcos, 343 SCRA 755 (zooo).
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Base I-(2) public policy
Base I-(3) lack of formal and essential requisites
Base 1-(4) genetic and morality reasons
Base 11-(5) psychological capacities
XXX

Prof. Romero opined that psychological incapacity is still insanity of a lesser

degree. Justice Lu.iano suggested that they invite a psychiatrist, who is the

expert on this matter. Justice Caguioa, however, reiterated that
~psychological incapacity is not a defect in the mind but in the understarzdi:@
“of the consequences of mamriage, and therefore, a psychiatrist will not be a help.

.Pro'f,‘.Bautista stated that, in the same manner that there is a lucid interval in
insanity, there are also momentary periods when there is an understanding of
the conisequences of marriage. Justice Reyes and Dean Gupit remarked that that
ground of psychological incapacity will not apply if the marfiage was
contracted at the time when there is understanding of the consequences of
marriggei3s . .

This reference to understanding of the essential marital obligations is
probgb_ly due to the fact that at the time of those deliberations, three distinct
conditions were being discussed: the person who is wanting in sufficient use
of reason, the person wanting in sufficient use of judgment to understand the
es.sential. obligations of marriage, and the person who is inéapable of
discharging or complying with the essential marital obligations. Later on, the
concepts embodied in the above distinct conditions seem to have l;een

!umped. together as one when they discussed the details of psychological
incapacity as a condition, )

I-f one traces the origin of the provision in Canon Law, Cano,n 109§
provides:

. . &
The following are incapable of contracting marriage:
1.~ Those who lack sufficient use of reason;

2. Those v_vho suffer from a grave lack of discretionary judgment
concerning the essential matrimonial rights and obligations to be
mutually given and accepted;

3. Those who, because of causes of a psychological nature, are
unable to assume the essential obligations of marriage.?36

These three areas in which consent can be affected psychologically are

termed “Amentia,” “Lack of Due Discretion” and “Incapacity to
1y . iy o

Assume.”237 Hence, in the provision on psychological incapacity we have in

235.CIVIL- CODE AND FAMILY LAW MINUTES, 12 (July 26, 1986) (emphasis
supplied).

236. Code of Canon Law, Can. 1095; TEMPORAL, supra note 7, at 382.
237.BROWN, supra note 44, at 87.
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the Family Code today, it appears that the two categories of Canon 1095 —
Lack of Due Discretion and Incapacity to Assume — have been lumped
together into one category. Lack of Due Discretion refers to the
cognoscitive-evaluative-volitive sphere whereas Incapacity to Assume refers
to the executive sphere of human activity.23® The New Code of Canon Law
implies the existence of a dichotomy between a person’s discretionary power
and his ability to assume the essential obligations of marriage.* There has
been much debate even among Catholic Tribunal Judges as to whether the
two grounds are indeed distinct and autonomous or whether Incapacity to
Assume may be reduced to an aspect of Lack of Due Discretion.*® Whether
or not the condition required to be declared psychologically incapacitated
under article 36 fits in any one category -or the other, or must fit both
categories needs to be clarified in order to avoid ambiguity in interpreting
the provision. :

E. Is There Lack of Consent in Psychological Incapacity?

Reference to the Meetings of the Civil Code and Family Law Revision
Commiittees will .point to the fact that said Committee did not treat
psychological incapacity as a vice of consent. Thus, one may glean from the
following passages during their deliberations:

Justice Caguioa explained that his point is that in the case of incapacity by
reason of defects in the mental faculties, which is less than insanity, there is
a defect in consent and, therefore, it is clear that it should be a ground for
voidable marriage because there is the appearance of consent and it is
capable of convalidation for the simple reason that there are lucid intervals
and there are cases when the insanity is curable. He emphasized .that
psychological incapacity does not refer to mental faculties and has nothing to do with
consent; it refers ro obligations attendant to marriage. -

XXX

Justice Caguioa explained that, ultimately, consent in general is affected but
he stressed that his point is that it is not principally a vitiation of consent since
there is a valid consent. He objected to the lumping together of the validity of
the marriage celebration and the obligations attendant to marriage, which
are ‘completely different from each other, because they require a different
capacity, which is eighteen years of age, for marriage but in contract, it is
different. Justice Puno, however, felt that psychological incapacity is still a
kind of vice of consent and that it should not be classificd as a voidable
marriage whichtis incapable of convalidation; it should be convalidated but
there should be no prescription. In other words, as leng as the defect has
not been cured, there is always a right to annul the marriage and if the

238. DOOGAN, supra note 121, at 101.
239. BROWN, supra note 44, at 100.
240.DOOGAN, supra note 121 at 101.
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defect has been really cured, it should be a defense in the action for
annulment so that when the action for annulment is instituted, the issue can
be raised that actually, although one might have been psychologically
incapacitated, at the time the action is brought, it is no longer true that he
has no concept of the consequence of marriage.

XXX

Justice Caguioa remarked that they deleted the word ‘mental’ precisely to
distinguish it from vice of consent. He explained that ‘psychological incapacity’
- refers to lack of understanding of the essential obligations of marriage. 24!

Itis clear from the above passages that the Committee did not consider
there to be a lack of consent in psychological incapacity. It is important at
this point to note the meaning of “consent” in Civil Law. The New Civil
Code of the Philippines?#? lists down the three essential requisites of
contracts! consent, object and cause.243 Consent is manifested by the meeting
of the offer and the acceptance upon the thing and the cause which are to
constitute the contract. In the Civil Code, consent as an essential
requirement of contracts deals mainly with the personal condition of the
parties to the contract such as age, insanity, or dementia, and deaf mutes who
do not know how to write, as well as to conditions vitiating consent, such as
entering a contract while deranged or in a state of drunkenness or during a
hypnotic spell, when there is mistake, violence, intimidation, undue
influence, or fraud, as well a§ simulation. The section in the Civil Code
related to consent as an essential requisite of contracts does not deal with
compliance or fulfillment of the object or subject matter of the contract.
Consent in the Civil Code is treated separately from the object of the
contracts as well as from the cause of the contract. o

With this in mind, it is easy to understand why the Committee members
considered that there is no lack of consent in psychological incapacity.
Psychological incapacity as a condition does not affect the age, sanity, or
communication ability of the party, nor is there mistake, violence,
intimidation, undue influence, fraud, nor simulation by the party who is
psychologically incapacitated to comply with the essential marital obligations.

- He/she is therefore equipped to render the required consent as per the Civil
Code. Since a contract is defined by the Civil Code as a “meeting of the

241.CIviL CODE AND FAMILY Law MINUTES, 10 (Aug. 9, 1986) (emphasis
supplied).

242.An Act to Ordain and Institute the Civil Code of the Philippines [NEW CIVIL
CODE].

243.1d. art. 1318,

2006]  RE-EXAMINING PSYCHOLOGICAL INCAPACITY 649

minds,”?44 such contract therefore has been perfected by the rendition of the
consent by the parties.

In psychological incapacity, what is affected is the ability of .the
psychologically incapacitated person to give the objec‘t of consent requ.lred
by the contract. This is the reason why Justice Caguioa in the _Cf)mmlttee
deliberations stressed that they should not lump together the validity of the
marriage celebration and the obligations attendant to marriage — since one
deals with consent (validity of the marriage celebration), whe¥'eas the otl_w_r
deals with the object of consent (obligations attendant to marriage). In Civil
Law, therefore, there is a valid consent to the marriage rendered by a
psychologically incapacitated person.

In Canon Law, however, the ability to assume the essential obligations
attendant to the marital state is a requirement for consent. Thus, Canon 1095
lists down the three faculties required for consensual capacity: (1) t.he ability
to make a responsible human act, (2) the ability to evaluate sufﬁcmn?l'y the
nature of marriage and consequently to choose it freely, and (3) the ab_ll'lty to
assume its essential obligations. Canon Law does not separate_the sbility to
posit the object ‘of consent from the rendering of the consent itself. Thus in
Canon Law, if one is unable to posit the object of consent, the consent
rendered is therefore not valid as a result.

This duality in the concept of consent as interpreted in Civil Law as w<?ll
as that provided for in Canon Law may be another source of confusion in
arriving at a complete understanding of psychological incapacity.

F. What Must Exist at the Time of Celebration of the Marriage — the Disorder or
the Incapacity?

That antecedence is required as a condition for psychological incapacity to
be a ground for declaration of nullity of marriage may be gleaned from Fhe
following statements made during the Civil Code and Family Law Revision
Committee Meetings:

Justice Caguioa explained that since in divorce, the psychological igcapacxty v
may occur after the marriage, in void marriages, it has to be at tflfz time of the
celebration of marriage. He, however, stressed that the idea ifz the provision is that at

the time of the celebration of marriage, one is psychol.oglc.ally mc‘apucnatt?d to
comply with the essentizl marital obligations, which incapacity continues
and later becomes manifest.245

244.Id. art. 1305 ([t]ne article provides that a contract is a meeting of minds betwe_en
two persons whereby one binds himself, with respect to the other, to give
something or o render some service.). .

245.CIVIL CODE AND FAMILY Law COMMITTEE, 10 (July 26, 1986) (emphasis
supplied).
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According to the Molina guidelines:

The Incapacity must be proven to be existing at “the time of th

ce%el?ratlon” of the marriage. The evidence must show that the illnes ;
existing when the parties exchanged their “I do’s.” The manifestaticjnwasf
the illness need not be perceivable at such time, but the illness itself m ot
have attached at such nioment or prior thereto. 246 ” "‘

_].urxspl.'udence does not seem to differentiate between the illness and the
mam_festatl.on of the incapacity. The illness must be present at the time the

- marriage is celebrated, and the incapacity to comply with the esse 'el
, marital obligations, which is the effect of the illness, may thus be d?ffla
-iny when such marital obligations are already present’. ! et

». The wording of the provision itself states:

"\Alrtl; 3.6. A marriage co?tracted by any party who, at the time of the
¢eletration, was psychologically incapacitated to comply with the essential

gbllgatlons of marriage, shall likewise be void even if such incapacity
becomes manifest only after its solemnization. 47 '

Erom the wording of the provision, it can be gleaned that it is
requirement that the incapacity to comply with the essential ma 'tzll
obhgaFlons be present during the time the marriage is “celebrated ;ha
provmomdges not refer explicitly to a disorder or illness which ShOl:lld be
Present.dunng’ the time of the marriage, but rather, there should be .
incapacity to comply, although such incapacity be;omes manifest aftan
solemmzat.lon of the marriage. Thus, there should already be an incapaci ff
comply with or fulfill the essential ohligations attendant to marria le) dlutZJ .
the time the marriage is celebrated, regardless of whether such iica iy
stems fror an illness, disorder, or any other condition. ’ peay

G ] ,
- Does Psychological Incapacity have to be Incurable”

Edhe Minutes of the Civil Code and Family Code Revision Committee
ee}im]gs.do.not seem o requite incurability as a characteristic of
psychological incapacity for it to be used as a ground for the declaration of

nul]ity Of marriages At be i Oon on I][C matter 1s
. St. the Commlttee’s I)Ositi 1

R " *

amblvalent and amblgUOUS.

E.ve'n decx.sions of the Catholic Church declaring nullity of marrages are
conﬂu.:tmg.thh rggard to this requirement of incurability in cases %vhere
there is an Incapacity to assume the marital obligations. Some R otal decisions
state that 1r.1curability s a requirement, while some Rotal decisions seem ¢
imply that incurability is not required. Thus, according to Ralph Brown iz

246. Republic v. Court of Appeals and Molina, 268 SCRA 198, 211-12 (19¢7)
247. FAMILY CODE, art. 36. o

e e b
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his book Marriage Annulment in the Catholic Church: “although the perpetuity
of the condition is helpful evidence, it is by no means a necessity to
conclude the inability to assume the essential obligations of marriage.” 248
The Santos case citing Dr. Gerardo Veloso, a former presiding judge of the
Metropolitan Marriage Tribunal of the Catholic Archdioceses of Manila
(Branch 1) stated: “Psychological incapacity must be ... incurable or, even if
it were otherwise, the cure would be beyond the means of the party
involved.”24% Thus, even the Church’s position on the matter of incurability
seems to be ambiguous. —

The Mbolina guidelines,?s® on the other hand, firmly stated that “the
incapacity must also be shown to be medically or clinically permanent or
incurable.” The same guidelines also stated that the intention of the law was
to confine the meaning of psychological incapacity to “the most serious cases
of personality disorders.” Expert opinion?s* indicates that personality
disorders would necessarily be incurable since such is its definition.
Personality disorders are pervasive, as it is part of the personality of the
individual and the individual has already come to accept such behavior as his
own. Being-ego-syntonic, the person does not feel anxiety about their
maladaptive behavior, and thus has little motivation for change.?$? Thus, the
Molina guidelines here seem to have raised the requirement for psychological
incapacity to a condition where it must be incurable, despite the ambiguity
of both the legislative intent and the Church’s position on the matter.

H. Can Psychological Incapacity be Relative?

According to Justice Alicia V. Sempio-Diy, the Code Committee believes
that “the psychologically incapacitated person would not be disqualified from
marrying again.”?3 This wonld imply that the framers believed that
psychological incapacity could be relative to the spouse. This may also be
inferred from the following statements made during the deliberations of the
Civil Code and Family Law Revision Committee:

Justice Caguioa remarked that subparagraph (7) refers to psychologicalv
impotence. Justice (Ricardo) Puno stated that sometimes a person maybe

248. BROWN, supra note 44, at 103.

249. Santos v. Bedia-Santos, 240 SCRA 20, 33 (1905).
250. Molina, 268 SCRA 198, 211-12.

251. Casimiro-Querubin, supra note 159.
252.KAPLAN, ET AL., supra note 163, at 731.

253. Sempio-Diy, supra note 10, at 41.
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psy:flologically impotent with one but not with another. Justice (Leonor Ines-)
Luciano said that it is called selective impotency.254

Hence the framers, as well as the Moling uidelines, in a

further. cl:an@ psychological incapacity, seem tog have int’roduc:deg(z)cl):h:
comPllcatlon 'whereby they described that incapacity may be absolute or
relative. .ThIS- would, however, negate the equivalence between
psyc’hologllcal 1Incapacity and personality disorder which is implied in the
Mq];na gu1d§11n§s. The Molina guidelines would therefore be inconsistent
when"the guidelines say, on the one hand, that psychological incapacity is to
be conﬁned to the most serious cases of personality disorders, while on th

other ha{ld, saying that psychological incapacity may be relativ:e. ;

. .P.erso‘x‘lahty disorders, being pervasive within the personality of the
individual) will affect his/her relations with other people as well, and not just
be conﬁr.le'd to his relations with the present spouse. Hence ifh:e/she marjrli]S
another 'mdividual, said incapacity should again surface, bei,ng part of his/h:
personal.lty.lif This is because “[p]atients with personality disorders show
deeply ingrained, inflexible, and maladaptive patterns of relating to and
perceiving both the environment and themselves.”2¢ Thus. if Ene is I:

accept th:jlt psychological incapacity is a personality disordér as per thz
Molina guidelines, one cannot accept that there can be relative in’capacpzty

W.thlt is thus .posn.ed’that ps-ycho.logical Incapacity cannot merely be equated
fx . p(fe_rsonahty dlsoFders, since in so doing, it would negate the discussions
ot the framers regarding the existence of relative incapacity. Since there can

be no relative incapacity with regard to personality disorders, one can deduce .

that the framers were not referring si ity di
_ g simply to personality disord -
were talking about psychological incapacity. ’ ¥ Gorces when they

i

1. Can Psychological ity ) ] gt
N D yenological Incapatity e Confined Merely to the Specific Marriage

;{;he Molma. guidelines established that such incapacity must be relevant to
m: asump;;on of marriage obligations, not necessarily to those not related to
rriage, like the exercise of 'a profession or employment in a job. This

seems to suggest that the relevant behavi
: ! vior may be confi ithi
marital relation. ¢ med within the

i (/i\ccordmg to expert psychiatric opinion,?7 effects of a personality
1sorder can not be confined within the marital relation. Said behavior

254.CviL CODE AND FAMILY LAW COM ) i
opled MITTEE, 8 (July 26, 1986) (emphasis

255. Casimiro-Querubin, supra note 159,
256. KAPLAN, ET AL, supra note 163, at 731.

257. Casimiro—Querubin, supra note 159.
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being definitive of the personality of the individual, it will surface in his/her
relations with other people. Personality is a pervasive character of the
individual; to think that said behavior can only be confined within the
marital relationship would imply that the individual does not have an
integrated personality. This is not the case, however. Maladaptive patterns of
the individual having personality disorder will affect how he/she relates to
and perceives both the environment and himself/herself and would therefore
affect his/her dealings with all people.2s® Thus, although evidence may not
be required as to how a personality disorder affects a person’s dealings with
other people, it is expected to affect the assumption of other ‘obligations,
even those which are not related to marriage.

VIIl. CONCLUSION

In this essay, it is suggested that the intent of the framers must be reflected
accurately by the interpretation given to the provision. Such intention as
may be read and deduced from the records of the sessions of the Family
Code Revision Committee, as well as that which may be gathered from a
holistic reading of*the Family Code, guided by the external sources allowed
by the framers such as experts in the psychiatric fields, as well as Church Law
and jurisprudence must be ascertained carefully, and as much as possible,
such intention must be followed.

From the above discussion, one can gather that jurisprudence concerning
the definition of psychological incapacity does not conform to the legislative
intention for the provision. Judicial interpretation has unduly restricted the
grounds of psychological incapacity for voiding marriages, and -thus no
longer accurately reflects the true intent behind the law. The spirit of the law
was to liberalize the grounds for declaration of nullity of marriages whereas
judicial interpretation has severely limited the concept. In so doing,
jurisprudence seems to have arrived at a point where the concepts allowed to
be encompassed by jurisprudence are no longer consistent with each other,
such as the pronouncement in Molina with regard to psychological incapacity
being a personality disorder and at the same time that it could be relative, as
well as the question of whether the Supreme Court is referring to a mental
illness/disorder or a personality disorder when referring to psychological
incapacity.

It is posited that, looking into the intent of the framers, one should not
straightjacket the  concept of psychological incapacity merely into the
category of personality disorders. Church decisions allow the concept to
encompass more than this subcategory called “personality disorders,”
including within its ambit other subcategorics of the larger grouping called
“mental disorders.” If one is to be true to the intention of accommodating

258. Id.
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Church annulled marriages into civil law, one should also accommodate
these other classes of mental disorders as being within the scope of the
concept of psychological incapacity.

Furthermore, if one is to be guided by experts in the field of psychiatry,
one should not just look at disorders of individuals, but look also into the
interpersonal dynamics of the marital relationship. Hence, psychological
incapacity need not be considered as to whether or not it is caused by a
personality or a mental disorder, rather, one should view the incapacity
simply as being caused by psychological factors. This would have the effect
of further lowering the bar with regard to the declaration of nullity of
marriages, which is the avowed intention of the provision.

Of course, however, it is still important to take into consideration the
inviolability of marriage which is enshrined in our Constitution and the
importance of the family, which duty of strengthening and actively
promoting its development the State upholds. It is “a basic precept in
statutory construction that a statute should be interpreted in harmony with
the Constitution.”’259 If one lowers the bar too much, doing so might be
detrimental to marriages and the family, thereby running counter to the
Constitution which upholds the family as a state policy.2%° .

We are thus left in a cross-road where we must decide — should we
ailow the liberalization of the declaration of nullity of marriages, or should
we opt for the more conservative view where the bar should be made
higher? The ‘author feels that this is the point we find oumselves in
jurisprudence, thereby explaining the seeming disparity between the
legislative intent and the court pronouncements. The Supreme Court se=ms
to favor the more conservative view, perhaps keeping in mind their
allegiance to the Constitution. The framers, on the other hand, failed to give
proper and definitive guideposts for subsequent jurisprudence. Some of the
guideposts provided, seemingly, are actually moving guideposts — the
experience of the judges, the findings of the experts and researchers in
psychological disciplines, and the decisions of the Church tribunals — these
are all dynamic guides. It is no wonder that the proper interpretation of
psychological incapacity could place even learned men and women of our
courts in a quandary.

259. LAUREL, supra note 218, at 48.
260.PHIL. CONST. art II, §12.

The State recognizes the sanctity of family life and shall protect and
strengthen the family as a basic autonoious social institution. 1t shall
equally protect the life of the mother and the life of the unborn from
conception. The natural and primary right and duty of parents in the
rearing of the youth for civic efficiency and the development of moral
character shall receive the support of the Government.
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It is therefore suggested that legislation b.e made to further clgnfy t}.1e
concept of psychological incapacity. Clarification must bg done keeping 1§
mind the present state of understanding of .the psychologlcal1s<;11§nc§s, suc
that the proper categories in the classiﬁcatlons_ of the mentai isor grls are
included within the definition of the concept itself, if mdeet_i the. legis ato;sf
intended the concept to encompass only mental or persopahty dlsc?rd.ers.h
not, the law should state more precisely what it wishes to include within the
ambit of the term.

In the meantime, the Courts will have no choice but to follow th(e1
intent of the framers. One of the intentions is clearly .that Church a\nnull}e1
marriages be accommodated in Civil Law. If such is the case, then t ;
Courts will at least have to allow other forms of m.enFal disorders arl;
clinically undefined abnormalities allowed by Church jurisprudence to be
similarly annulled under Civil Law.

Although article g of the Civil Code®! affirms Fhe ability of Jud%es to fill
in the gaps and interstices of the law, and as Justice Holmes stzlz)te , coxt;t:
“do and must legislite” in order to fill in the.gaps'of the law, fecause t
mind of the legislator, like all human beings 1s finite and the;e ;re cgmfnoe
envisage all possible scenarios,*® we must.alwaY.s be careful that he 102\,
judicial interpretation comes in to fill in th.e interstices, 51.1ch gaps in ¢ Z, la ”
really exist. Otherwise, judicial interpretation might easily become judici

legislation.

261. NEW CIviL CODE, art. 9 {*[n]o judge or court shall decline to, render judgment
by reason of the silence, obscurity or insufficiency of the laws.”).

263, LAUREL, supra note 218, at 18.



