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I. INTRODUCTION 

Since.'i~ ~umble origins ~ 1946, the International Criminal Court (ICC) 
was envmoned to be an mtemational judicial organ with 1·urisdicti 
th t · · f on over 

e ~os senous cn_mes o. international concern, some examples of which 
are cnme~ of ~enoade, cnmes a~inst humanity, war crimes, and the crime 
of aggression. On I July 2002, this dream became reality with the entry into 
force of the ~orne Statute of the International Criminal c rt 2 h · 
surpassed th . . 6 tifi . . ou , avmg 

e ll111lllllUJ!! o-ra catiOn required by the Statute. J At present a 
total of I 42 states have signed the Statute and 90 have either ratified 
accepted, approved, or acceded to it. · ' 

• • LL:B. '67 (Class Salutatorian), Ateneo de Manila University School of Law The 
aut ... ~r IS currendy Un~ersecretary, Depaltment of Foreign Affairs. Among the ~any 
positions he has_ ?el~ m the DepartlneP-t were: Assistant Secretary for Legal Affiirs 
(I9¢-~); Philippme Ambassador to Hungary, the Czech Republic, Poland, and 
Slovakia (1993-96); Deputy Chief of Mission, Philippine Embassy in Washington, 
D.C. (_1989-9~). The author was the Alternate Head of the Philippine Delegation to 
the Diplomatic Conference o~ the International Criminal Court held in Rome, 
Italy, on June 15-17, 1998, which adopted the Statute of the International C · · al 
Court. . nnun 

~is past work published by the journal was .The International Criminal Court· An 
Ove1111ew, 46 ATENEo LJ. 318 (2001). · 

Cite as 48 ATENEO LJ. 382 (2003). 
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ATENEO LJ. 3Is'(200I). 

2. Rome Statute of the International Criminal Court, U.N. Doc. A/CONF IS 1 
(1998) [hereinafter ICC STATUTE). · 3 9 

3. Id. art. 126 {6). 
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For its part, the Philippines signed the ICC Statute on 28 December 
2000 at the United Nations Headquarters in New York City, thus becoming 
the 124th State Signatory. It is significant to note, however, that since the 
adherence of the Philippines to the ICC Statute, it has not ratified the same 
to date. 

This is a material fact since the ICC Statute is in the nature of a treaty as 
defined by the 1969 Vienna Convention on the Law of Treaties. 4 A treaty is 
defined as an "international agreement concluded between States in written 
form and governed by international law. "S Although it has been previously 
held that less formal types of international agreements may be entered into 
by the Chief Executive and shall be valid even without the concurrence of 
legislative authority, 6 the prevailing rule is that agreements that are 
permanent and original shouH be embodied in a treaty and need State 
concurrence. 7 

Falling under the classification of being original and permanent, 
Philippine law mandates that the ICC Statute must concur with the 
requiremen~ of the Constitution. It must first be ratified by the President, 
whose own ratification must in tum, be concurred in by the Senate in order 
for the treaty to be. valid and effective.8 

This ratification requirement substantiates the adherence of the 
Philippines to the dualist view of the relationship between international and 
domestic law. This view maintains that international law and domestic law 
are essentially distinct. Each State determines for itself when and to what 
extent the former is incorporated into its legal system and its status is always 
determined by domestic law.9When the domestic law provides that the 
international law applies within the domestic jurisdiction, this is an exercise 
of the authority of domestic law to adopt or transform the rules of 
international law. 10 This is to be distinguished from the monist view of the 
relatiop.ship between international and domestic law, which ~eats both laws 

4· Vienna Convention on the Law of Treaties, art. 2, UN Docs. A/CONF. 3!17 II 
and i\dd 1 (1969) [hereinafter VIENNA CoNVENTION). 

5. I d. art. 20. 

6. CIR v. Gotamco & Sons, 148 SCRA 36, 39-40 (1987); see World Health 
Organization v. Aquino, 48 SCRA 242 ( 1972). 

7· FR. jOAQUIN G. BERNAS, S.J., THE 1987 CONSTITUTION OF THE REPUBLIC OF 
THE PHILIPPINES: A COMMENTARY 905 (2003 ed.) [hereinafter BERNAS, 
COMMENTARY). 

8. l'Hn.. CoNST. art. VII, § 21. 

9· RosALYN HIGGINS, PROBLEMS AND PROCESS: INTERNATIONAL LAW AND How 
WE UsE IT 205 (1994). 

10. IAN BROWNLIE, PRINCIPLES OF PUBLIC INTERNATIONAL LAW 33 {5d ed. 1998). 








