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The very considerations which the courts most rarely mention, and always with an apology, 
are the secret root from which the law draws all the juices of life. We mean, of course, 
considerations of what is expedient for the; conm1unity concerned. Every important principle 
which is developed by litigation. is in fact and at bottom the result of more or less definitely 
understood views of public policy; most generally, to be sure, under our practices and 
traditions, the unconscious result of preferences and inarticulate convictions, but 
none the less traceable to public policy in the last analysis. 
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INTRODUCTION 

None who deal with law, however defined, can escape policy when policy is 
understood as the making of.important decisions that affect the distribution of 
social values.• This statement is as true for those making jurisprudence as it is 
for those engaged in legislative work. 

tunately, the common understanding of the judicial function is 
limited to eciding actual controversies between parties by the .mere 
application oft e law. Conventional wisdom regarding jurisprudence does not 
favor rec9gnitio . of the policy implications of decided cases; moreover, there 
is much emphasis on proscribing judicial legislation and the issue of politica.l 
questions. 

Nevertheless, it is undeniable that for the greater part of the Court's one 
hundred years (I90I-200I), in addition to the .times they made policy under 
the pretext of judicial review, the Court has been making policy · 
detenninations in the process of interpreting statutes and in deciding cases. 
Through the years, the "instinctive preferences and inarticulate convictions," as 
well as vital policy. considerations have been important elements contributing 
to how jurisprudence partook in the establishment of social policy. Yet 
tradition and widely-accepted constitutional underpinnings makes it seem 
almost taboo in the legal profession to speak of the judiciary as an institution 
that is as important as the President and Congress in building the national 
edifice of policy and cohesion. 

It may thus be crucial to confront the policy-making role of the courts. It is 
possible that they will actually be legislating less or better as opposed to the 
established conception of the judicial function, forcing them to realize the 
social importance of debatable issues and the imperative need for justification 
and acceptance of any policy laid down in jurisprudence. It should be 
emphasized, however, that this is far from an argument fur judicial legislation; 
nor .is it an apology for the illusion that the traditional theory of judicial 
function may have foisted on the members of the bar and bench. .,. 

This is really only an attempt to bring to lightwhat Mr. JustiCe Holmes 
called the "secret root from which the law draws all the juices oflife." It shall 
be endeavored to situate the judicial function in :n'' century Philippine· 
republicanism; and how in the exercise of its province and duty to say what the 
law is, the Comt is sometimes actually prescribing what the Ia'.¥ should be. 

The issue of judicial review, becomes a threshold concern for 
this essay. It is in detemiining the meaning and intent of constitutional and 

I. See Harold D. Laswell and Myres S. McDougal, Legal Education and Public Policy: 
Professional Training in Public Interest, 52 YALE L.J. 203-95 (1943). 
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judicial absolutism. "248 However, it is important that the Court be reasonably 
pro-active, and constantly vigilant. As the embodiment of the people's 
collective sense of justice and the guardian of the Constitution, the Court must 
not, nay, should not, hesitate to be involved in the political, economic, or 
social life of the nation. ' 

History should remind us that the dark days of the dictatorship w,ere 
brought on by a lot offactors, some of them perhaps beyond the control ofthe 
courts. But a critical characteristic of the martial law period is how the Court 
sought refuge in the political question doctrine and the theory ofseparation of 
poweJ:S in order to avoid having to rule on cases of extreme political and social 
importapce. . 

to an extent only history will eventually ji.ldge; the tragedy that 
befell this country in its years of suffering and captivity cannot be told for 
posterity :_without recognizing the Court's failure to discharge "its most 
important role as protector of the civil and political rights of our people."2 49 

.... :....,. 

248. IBP v. Zamora, 141284 (Sept. 30, 2000) tYitug, J., op.). 
249. Id. at 37 (Puna, J., sep. op:J. ·· 
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