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Indeed, proof of suability of the state is a necessary precondition to the 
adjudication of its liability. For, if at the outset, a state is able to effectively 
foreclose the assumption of jurisdiction by a court over the subject-matter 
involved, then any determination on the merits as to its liability will likewise 
be barred effectively. Conversely, even if suability is possible, but a finding nf­
liability on the part of the state impossible, embarking on an attempt to 
defeat sovereign immunity will prove to be futile, to say the least, and the 
remedy of specific performance becomes more apparent than real for the 
private contracting party, 

At\present, different legal wles and principles govern issues of state 
suabilit-y, and liability and, unfortunately, fail to provide any solution to this 
current d,eadlock faced by private claimants. Perhaps a fair conclusion that 
may be ~rawn from this noticeable conflict between state suability and 
sovereign \immunity vis-a-vis state responsibility and execution through 
specific performance is that it may be rooted in the prevailing dash between 
municipal and international legal rules and principles. 

This is not to say though that specific performance can never be an 
available remedy for private claimants in such cases involving the breach of 
contract by a state. Whether the international community must await a 
further evolution through state practice of the rules governing state liability 
and execution for breach of contract, or an assignment of entirely different 
rules altogether, the widespread recognition of specific performance as a 
remedy in the face of an arbitrary and tortuous contractual breach cannot be 
denied. Considering then its acceptance as a torm of relief in most civilized 
municipal legal systems, one may consider that specific performance may 
well be deemed the remedy more than the cure to this dileElma - a remedv 
which can certainly give new life to the living law of contractudl 
relationships. 2 58 ·t 
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We must treverforget tlwt the record on which we judge these d~fendants today 
is the record 011 u41idr l1istory will j11dge us tomorrow, 
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