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INTRODUCTION

It was only sixteen years ago at the sacred grounds of the Luneta
that the American flag 'was hoisted down to give way to the Philippine
flag.! But behind this gesture of nationhood is a history dating back to
the 1500s when European powers first came into the country and pro-
vided occasion for history to write that in these heretofore unknown islands
dwelt a people who knew freedom, who loved freedom and would fight
and die for freedom. In that island bastion of Mactan, Lapu-lapu and
his men- fought Magellan and his troops who came to claim the Philip-
pines for Spain, ending the battle with Magellan himself killed.? From
then on a history of colonization started: institutions and cultures of the
colonizing powers were implanted among the people so that in the midst
of a turbulent Asia, the Philippines now stands out as the only Christian

® Thesis submitted by the author for the degree of Master of Laws, School of
Law, University of Michigan. ]

°? Solicitor, Office of the Solicitor General; LL.B., Manuel L. Quezon University,
1955; DeWitt & Fulbright Fellow, 1960-61; LL.M., University of Michigan, 1962.
1 “. . .now therefore, ], Harry S. Truman, ... hereby withdraw and surren-
der all rights of possession, supervision, jurisdiction, control or sovereignty now
existing and exercised by the United States of America in and over the territory
and people of the Philippines and on behalf of the United States of America, I do
hereby recognize the independence of the Philippines as a ‘separate and self-gov-
" eming nation and acknowledge the authority and control over the Constitution now -
in force.”

Proclamation of Independence, read by U.S. High Commissioner Paul V. McNutt
on' July 4, 1946, printed in Blue Book of the First Year of the Republic, p. 2 (1947);
Proclamaticn Nc. 2695, -3 CFR, 1943-1948, Com., p. 8. o

2 Malcolm, First Malayan Republic (1951), p. 62.
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nation in this part of the earth,® with a republican .S)fstgm of gg}v«la];trr;rﬁﬁpt.

and three official languages,* and where détno.cracy is a waz:n ci> to. 1“,

This generation of Filipinos is blessed with t}l]‘le Gpﬂog StattyeS w}u-cﬁ

in a system of government patterned after that of t e Unite .d e hich
» through the centuries from the once dxsorgamze y

Ilil'.as Ig"()lwt!:) become the leading world power that she is today, proving

tl'lg:i::cess of a great experiment in th:iz rept:iblict:an.fiyst;e;néicgzg:e;nsr:::;

where the President is vigorous and indepenc ent and the citi s assure

ir civil liberties.® i ial prerogatives, at times extensive, at

o.f thel:o:::-:;lctlil:;rh ;:benzzegli?c::l tlll)e-imgperatives. of the ho'ur orf }t,he

tt:nnaiit of that gr(;at office, have contributed much to the shaping of her

national .detstlt?i’: background. of rich American exper_ie.ncg, this paper

shallAg;l?(S) examine the extent of the powers of the President of the Phi-

lippines viewed in the context of the pressing problems facing the nation -

today® — not so much the problem of taking up arms to fight the battles

ot o e o o e it o
Bl Sl S R e T B8t s

i e o 3
?12;3&:’, H'i"';::l Pl}?nmgp:l;iiz’s, a;?. ce:t,al;)hs% tT;g;l:oeg.lal;léci‘aEeAtif ONf(f,lCl;.’g ém:%i%e; upon
the (:eﬁ?;:-i;lzcgg zg:gs‘::::;szs%’; ithe;‘for::_ign services both of the Philippines and of

the United States are agreed that the country is the show window of democracy‘ in
the Uni er
. hich formed the

i ‘ i 951), p. 2L
leolm, First Malayan Republic (1 P
the I:aszamst; }?{:hfao range of executive powers the'mentan unla:ge :;wn domed the
i f the Gz'ramers was primarily a composite picture of tle ?laﬁ } shorn of its
ldea! ol' . atives and of the state governor freed from I;eg:s h:; (Jomination,
medleva:)dprfr:gs an Executive at once vigorous and safe. But o S amental
Th'ccirgle ‘:vshether found in the intent of the frand:ix: g‘r xil::. zqzael;xtng D practice
d cial ‘i i d into it is ‘that the President . . . re
judicial * etations have read in it i ) e
and )udxcxallm::u;:p 11;' delegated in the Constitution all the authox;;y%;le posislels:;uz'
;I{g::tt ';'?:QVOrdinance Making Powers of the Presid«;nt of tl:e_:U.S:.a:e gmn’ hglp.Power 2.
“Eme : t create power. Emergency does not incr ower or
Emergeg:ydi(llnof:isﬂod‘é resm'lc):ﬁons_ imposed upon power gralnbed ortsro:fe-x;;ow e
ré:xllgéfuﬁon was adopted in-a period of ‘grave emergency. Its gran
» : t r3 ry rs .
30 iﬁge:xait (z;ift‘;::lmg; ‘emergency.” Chief Justice Hughes in Home Building and
'Lo?n Association v. Blaisdell, 290 U.S. 398, at 425 (1934)__. has the residusm of
7. President Theodore Roosevelt believed that .the Presxiienlt’ at.}sI é:o residuum of
rs to govern for the public good. except -when restrict: y eth nstitution or
.P.OwelrrS ?gpresideht Taft took issue, and advocated thc_a tbeory Iaa * Presi-
éhfn :;:,s:;xerz;ise only those powers derived from the Consh%uhon or 35\’.7vs,31;r3 o
§l implied therefrom.- Roosevelt, An- Autobiography (192_ ), pl‘:;‘.l 81, 63 lat,
?) y Chi[:af Magistrate and His Powers, pp. 139-140. President Vilson o sha
oful;}ie pailiamentarism concept. Binkley, The Power of the President ( ), pp-
e P ounding,” “intended to endure for ages
' ¢ it i nstitution we are expounding, “intend 2ges
to o:n;e. a-m‘dltc:ls:q::::nﬂy, to be adapted to the various crises gf human aflfaufsor
McCulloch v. Maryland, 4 L. ed. 579, 602, 603-804 (1819). “It was made

. an-undefined and expanding future.” Hurﬁa_tq,v. California, 28 L. ed. 232, 237 (1884). -

- -were determined -in the light of emergency and
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" of the great powers of the earth, but to meet the problems of rising ex-
pectation — population growth, unemployment, poverty, disease, From
the vantage point of a successful American experiment, we shal] try to

examine what our President, under a.regime of law, can do in a dem-
ocracy, S

PRELIMINARY CONSIDERATIONS
Steps in Adopting Philippine Constitution

The Philippine Constitution was born as a result of the joint action of
five diffecent entities before jt was finally adopted as the supreme law
of the land. Congress of the United States first approved Public Act No.
127, as amended by Public Act No. 300, authorizing the Philippine Le-
gislature to call a constitutional convention for drafting and framing a
. Constitution, and providing among others that the government was to be
republican in form with a B of Rights® As said Act was not to
take effect until accepted by the concurrent resolution of  the Philippine
Legislature, or by a convention called for the purpose,* on May 1, 1934,
choosing the first meéthod, the Philippine Legislature adopted a concur-
rent resolution accepting said law.’ A constitutional convention was
called,* and on February 8, 1935, the Constitution was adopted by the
convention. This was’ certified by the President of the United States” on
March 24, 1935, and the Filipino people ratified it in a Plebiscite on May
14, 1935, by an overwhelming majority.

The Basic Difference ) .
Unlike the U.S. Constitution which establishes a federal system of
government, the Philippine Constitution creates a unitary type® with

upon the former for their creation
and grant of powers necessary to serve the purposes of their existence 10

173rd US, Congress, supra.

2 76th U.S. Congress, otherwise known as the “Tydings-McDuffie” or “Indc-
pendence Act.” .

3 Public Act No, 127, supra, Sec. 2 (a).

4 1bid, Sec. 17. )

5 Philippine Public Laws, Vol. 29 (1935), pPp- 254-255; Malcolm & Laurel,
op. cit., 77. .

¢ Aruego, The Framing of the Philippine Constitution, Vol. I, pp. §42-976.

7 Franklin D. Roosevelt was the U.S. President at the time.

8 People v. Lingsangan, 62 Phil. 646, 648-649 (1935); Malcolm & Laurel, op.
cit., pp. 77-78, : :

® Rivera, Law of Public Administration (1956), p- 649; Revised .Administrative
Code, Sec. 2. . )
1 Unson v. Lacson, G.R. No. L-7909, Jan. 12

. 1957; Hebron v. R es, G.R.
No. L-9124, July 28, 1958, ¥
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. ed powers of
Thus, while the United States Constitution fSPealcvseT(;f :‘:SEI;V e.xelicised by
> YV i O’ . X
1 wi articular enumeration o pov d by
the Statefﬂ er::d Pout from the mass of legislative Pg}:versnglc;s:::tsiin Z
Congress,™ ca ; ot included in the enum
and leaving those n o
the several.Statf; the States,® such is not the case under tl:)ef i,hl' Slﬁ[;}(r)l:
il b'(alt)l‘]gn:lgunder the latter, Congress has plenary Powegs-tion isgl lodged
Cogsm;h::\:ver deemed to be legislative lb 4 l(llsa}tg f laZ\(:ivh::e :“ The Philip.
and an PP has placed it els .
. the Constitution has p ¢ It elsewn lenar
o Coggresétu;:)fsis viewed more as constituting hnzllt?tlons on the p Y
pine Constitu ther than as a grant thereof, ' :
s rather than _ . a! Con-
powers of (izm;g;jztory Address, the President of the ConShT:gil:ﬁnctiori'
. > . P o Nt . >
.In hl;f' aed this idea when he said t%xat xxx. mthco oisla tond o
N o n Constitution, our Ccnstitution vests in Stet ge rcept onljr
& th;hmnelt_li;lgislative powers of a modem democratic State o
e inheren N7 X .
ithheld x x x . L .
those exﬁl;eSSIt)}’) Wlltll:x.tlld while the Philippine Constitution pro;ndgir t::lfstl:;
other ’ i artments,
Presgllént t‘a‘shall have control of all the exe;lm[t;z:l dgilz’emments as may be
) : supervision over a L tion
offices, ; fr(ilse gens :—7&11 thusp giving the President the constitutional sanction
i aw...”,
provided by

and the United States Federal Govemment..Thus, said the Philippine

), insofar as federal laws are con-
cerned, upon the ground that -the relationship of a taxpayer of the U.g,
to its Federal Government is different from that of a taxpayer of 4 Municipal
corporation. to its government. Indeed, under the composite system of gov-
emment existing in the U3, the states of the Union are Integral parts of
the Federation from an international viewpoint,. but each State enjoys in-
tenally a substantial measure of sovereignty, subject to the limitations im-
posed by the Federal Constitution, In fact, the same was made by represen-
tatives of each state of the Union, not of

‘the. people of . the U.S., except
Insofar as the former represented the people of the respective States, and -

the people of each State has, independently of that of others, ratified the
Constitution. 1In other words, the Federal Constitution and the Federal
statates “have become binding upon the people of the U.S. in consequence
of an act of, and, in this sense, through the Tespective. States of the Union
of which,!bey are citizens. The peculiar nature of the r

e relation between sajd
people and the Federal Government of the. (.5, is reflected in- the election

of its President, who is chosen directly, not by the people of the U.S., but
by electors chosen by each State, in such  manner ag the legislature -th,
niay direct (Article II, Section 2, of. the Fedt—;ral Constituﬁon).

12 U.S. Const. . 4, H tter: 1 T as in-
y Art. I, Sec. 8, In mal s of fore gn affair Sy Congress h
herent powers, which it shares with the executive United States Curtiss ”lght!

“Although
ed, 2d 603 (1958). “Althoy
Perez .v. Brownwell, 2 L. ed,, act Tope
o cd.‘ 2‘?151e(é2i21)i’tu?§1 :o specific grant a}g .Conar:ﬁ ocfa xv:';ol\;\frn::) (;OUbt legisla-
o i lation of foreign affairs, ) ) poount of e
exon th: t?mfiiec;r:verregi‘r: dﬂ?en g iorg:m t}? : t;ll(: t;:ngg;lsb'?hmgon‘ a federal
ned g ingle nation and to create throu tution, a federa]
Joines, tO_gether p ﬂ:im ta tsll;g‘affairs of that mnation, must be cl;feld’:i Vt:l fxr:/ th% wnted
,gover?;ment t(;nfoaeuclnowms indispensable to its functioning cffectively
that Governm % € |
i tions.” Id. » A
pany 3Of S‘{Veéelsg;t:sa \2 Curtiss-Wright Export Corp., supra. Vol 1L 4th od, pp. 787,
14° ¥Zlﬁt:da & Fernando, Constitution o_f-];:he Phxhpg:;xe}sl,e vl grt;.nted g g
ituti : “All legislative pow h ile
e Tl'u? S (éoi?:itt:g?; s:ll))x’:;r'elyAsl}Ayse:g1 “The Legisl:'itwe fpower er:hall be vestes
Fheciﬁlhpglsln: x ("( without mentioning any enumeration of powers. | 7
i i %’r:ra Nty A Pl‘;ﬂﬁlgz.Claro M. Recto printed in Aruego, The Fram-
15 Valedictory Address of Hon. M. Recto, print ‘
Q2 itution, Vol. II, pp. 1063, wide
e (;5 tI]:‘e P}uhpgll: et}(nim;fgct::]?utonzmy Agt has glrantedbllozc:: E:)i\sr;erxlzm;ntlso :al ide
e of powers o h ffectively proble: i cal
» e e icipalities are authorized to .
e eatio. o the ) jinces, cities, and municipali ned o
ministration. \:rjt:1 d:;mtxl;? :121‘1‘)5' s?:;;llemental budgets, sub]e_,cé4oxmslzc to1 ap;giréd : =
make  their ?f the Secretary of Finance. Rep. Act No. 22 e L pr e
s‘-‘I(’f 1"51;1:;21 (')l'he eéecret’a-!y before the enactment gf smd‘la}“;’l . egmments‘ e
0.G. . Iy, incial, city and municip € e
i i fairs of provincial, oraments { Rey
ovemr eative Codor s der the present law, he can i : aters -
i ; ‘Sec. 81), but under e p ! n detsvxo_at‘f
Ad _sﬁrzihv:l g?::;’ce:conly when the provincial, city axgl néuznxcif;al "ll"}‘:e gta AN
e (}f s and Executive Orders (Rep. Act. No. 2i‘2 , Sec. L. The taxing o
e e o “have likewise been enlarged andvloca. goveninmto s are oW A
e Pz‘::tr Szom"ng and subdivision otdinanqes,..syb)ecltbitzl ysecs onsultati
?l:;ze:aéZnil agency, the National FPlanning. Cormnission. . . 2,

ereof

identical to that obtaining between the people and taxpayers of the U.S.

existing between the people and taxpayers of “each state and the government

Philippines over
the people of the Philippines  is- more fully direct than that of the states of
the Union, insofar as the simple and unitary_type' of our national government -

'¢ Philippine Constitution, Art. VIL, Sec. 10 (1). The
government over local governmental units js the constitutiona
on the President general ‘supervision over them, Unson v, La
Reyes, Stpra. Supervision was a compromise between the

Power of the national
I prevision vesting up-
cson, supra; Hebron v,
two opposing theories of

19 Unson v. ‘Lacson, suprq, L .
20 Frothingham v, Mellon, 67 L., .ed. 1078 ( 1923), .
21 Pascual v, Secretary, G.R. No. L-10405, December 29, 1960,
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is not subject to limitations analogous to those imposed by the Federal

Constitution upon the states of the Union, and t}f\os; i:{l]pc')zel:‘d ugz:, Sxﬁ:

L ent in the interest of the- states of the Union. or |
fe:izl:l t}io‘::rlzmrecog‘:izing the right of taxpayers.to assail the coni:t:h;n-' :
ality c;f a legislation appropriating local or state public funds ;b :;ki(; ; :;
been upheld by the Federal Supreme Court (Cram'pton v. aha d, o

" y.S. 601) — has greater application in the Philippines than .t : t af :(f el
w1th respect to act: of Congress of the United States appropriating eral

funds. (Underscoring supplied.)
FOREIGN AFFAIRS

In General

In the vast realm of foreign affairs,
in the government springs not only from
tion,! but also and more importantly, frorrll1 o

hich is the supreme, absolute, uncontro' able v g |
we:i(; the absoh[ite right to govern? This power in exten.lzld aéfte:tr:s “‘r,ass
emph,a.sized by the United States Supreme Court in Unit 3

the fountain of power reposed

the mandates of the Constitu
the very essence of soverei.gr.;ty
power; the jus summi im-

. . . 3
1 «“The Philippines renounces war as an instrument of national pelicy, an

inci i i law as part of the law of

: ally accepted principles of mtemahox.:al L 4
x:]lliop;zﬁti:"ge;ﬁ. éozstfp Art. P11, Sec. 3. “The Legislative po‘w';o;; sl;’il:sigzntves }t‘:;il
inea Cong.ress of the Philippines...” Ibid., Art. Vi1, Sec. 1.emb e g
have power, with the concurrence of two-thirds of all the Members ,

to make treaties, and with the consent of the Ct_:lmm.issi;)lrsx on Appointments, he shall
i blic ministers and consuis, :
apggrl: tana:lm:ft;ls:g o;sll’bl(i):h‘:ﬁgs‘:ers duly accredited to the ’G_c;/smment of the - Phil-
sadc s.” Ibid., Art. VII, Sec. 10, (7). On the part of the Uni ates: "o g
&P e e w1;.h foreign Nations; to establish a uniform Rule o.f al 53 tion. ;
gom:i“eﬁcaxe war. :.; To raise and support Armies. ..; To Prov1de.. an mfmtlo in *
Na . To make all laws which shall be necessary and proper ff)r carryl'nh%ﬁm  Bxe
Na\.ry: the foregoing powers, and all other Powers vested by thst.Constt:h ut ;x; in S
‘(::uot\l/(:;:ment of the United States, or in any Department or :)d icer hereof.” 1 5
t‘ Art. 1, Sec. 8; “He shall have power. by and. with the advice an Lt sent of
S:e“ss;nate, to make Treaties, pmgidin}g‘ tlw:vo-ts.ir_ds ofl dﬂl;) nSs::tg;s t‘[])emge; o shali ;
and he shall nominate, and by and with the a v:iceca consent of the S oo,
i ssadors, other public Ministers an onsuls™; Ibid., C
?‘%Eozitalﬁn;:ive Amba.ssadors and- other public Ministers. Ibid., Art. II,Bfec. 3. "
" 2 Tafiada and Carreon, Political Law of the Ph.ilippmes, Vt;)ll. 1 é ;:sas)’n?' ‘, =
iting ‘Story on the Censtitution - and -Cherokee Nation: v. Sou ;gns el
(.':;3 [;g‘ 800, 906: Sinco, Philippine’ Political Law (10th ecl.),Al p- ,& pa gv mes Y-
U5, 137 US. 202; Fong Yue Ting v. U.S., 149 U.S. 698; Alman V.

294 U.S. 583.
There are two_a
aspect, sovereignty is.the power
tution to govern the State, r e
ﬁ:nsr:zgleon Ey other States. In its external aspect, suvereignty consists

’ it jety i : ther political societies;
i d of one political society in respect to all o t T
;h,:l li‘:d,ef::i,::ﬁe recogﬁlt)ion'of the State by other states to render‘ ’::l 'Pirf?(itsﬁ a;l)' ‘
complete. Tafiada and Carreon, .
“p19.

: N . ) . . . l B
) ¢ i __ intermal and external. In its interna
i soi:he:::ix:t}i,n thempeople or vested in its ruler by the
but it does not depend-in any degree, upon

Political Law of the Philippines,
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Curtiss-Wright Export Corp.’ where it was emphatically stated that
there are fundamental differences, both in origin and nature, “between
the powers of the federal government in respect of foreign or external
affairs and those in respect of domestic or internal affairs,” because while
in domestic¢ affairs the federal government “can exercise no powers except

" those specifically enumerated in the Constitution, and such implied powers

as are necessary and proper to carry into effect the enumerated powers,”
such is not the case in matters of*external affairs.4 Sovereignty, like in the
case of the Philippines prior to independence which resided in the United
States,” resided with the British Crown, so that by the Declaration of In-
dependence declaring the United [not the several] Colonies,® free and
independent states with “full power to levy War, conclude Peace, contract
Alliances, establish Commerce and do all other Acts and Things which
Independent States may of right do,” sovereignty passed directly not -to
the colonies severally, but to the colonies in their collective and corporate
capacity as the United States of America.’ A political society cannot en-
dure without a supreme will somewhere so-that when external sovereignty
of Great Britain over the American colonies, very much like that of
America over the Philippines, ceased, it immediately passed to the Union.
Sovereignty survives changes in government and it is held in suspense.®

It is this aspect of sovereignty that vests the Federal government,
in the case of the Philippines the national government, with inherent
powers in dealing with matters of foreign affairs;® these she must possess,
if she is to stand equal to the right and power of the other members of
the family of nations, for otherwise, a country would not be completely
sovereign.!® For this reason, the Constitution is so worded to state that

3 299 U.S. 304, 57 S. Ct. 216, 81 L. ed. 255 (1938).

4 At 260, 81 L. ed.

5 Laurel v. Misa, 44 O.G. (4) 1176, 1182-1183 (1947).

6 The States were not sovereigns as they did not possess the peculiar features

. of sovereignty — they could not make war nor peace mor alliances or treaties; they

were deat and dumb for they could neither speak nor hear of any proposition from
any foreign power, 5 Elliot, Debates 212. 1 Story on the Constitution, 4th ed., Secs.
198-217, cited in United States v. Curtiss-Wright, supra. '
7 United States v.. Curtiss-Wright Export Corp., supra, at 260-261, 81 L. ed.
8 United States v. Curtiss-Wright Export Corp., at 261, 81 L. ed.; Laurel v. Misa,
_supra, at 1179-1180. The exercise. of the rights of sovereignty may, however, be sus-
pended. Id., I1 Oppenhaim, 6th Lautherpatch ed., 1944 p. 482.
9 Four powers may be exercised arising from external sovereignty: (a) To de-

. clare war; (b) To conclude peace; (c) To make treaties; (d) To maintain diplo-

‘matic relations. United States-v. Curtiss-Wright ExporL Corp., supra, at 261, 81 L. ed.

10 “As a nation with: all the attributes of sovereignty, the United States is vest-
ed all the powers of government necessary to maintain an effective control of inter-
national relations.” Bumet v. Brooks, 77 L. ed. 844, 852 (1933), citing Fong Yue
Ting v. United States, 37 L. ed. 905, 913; Mackenzie v. Hare, 60 L. ed. 297, 301
(1915). “It results that the investinent of the Federal government with the powers

. of external sovereignty did not depend upon affirmative grants of the Constitution.”

United States v. Curtiss-Wright Export Corp., supra, at 261, 81 L. ed.
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«“Treaties made or which shall be made, under the i&u;}:l);'ltgeofhtéles e
i Constitution} s
nd not in pursuance to the S ' preme
?tatesf[s:; Land,” 5, give sanction to acts on forelgnh'af:;ll';n:i:)rx::1 u_into
. ’ ituti jcularly the peace’ tred
the Constitution, particular y - od it
evenhbelfjor.etéd eSta.tes under the Articles of Confederation co_ncluidzlex;g thai‘ v
T 1eti e War,!! The Constitution itself in effect recog.xtlh':mt that
'Reva:ei;:alzgfairs ‘the federal government can act ev:::lq uz; o oy
mthority of the Constitution. Indeed, the power1to‘mde§imble iy
;“ discovery and occupation, the power to expe e teatien
t’l}\’e power to enter into international agreements not ¢ Y thro“gh s
in the constitutional sense, may

be done not so mu h
s Sfic on
thority of the Constitution, as the Constitution is not very specl
authori t X
these matters, but rather as -the

y exist inherently in the conception of
hich in each of these cases the courts have found warrant
i w. > c
i A ¢.12 It was obvious

i ly with this concept of inherent
in the law of mations. e Oy Supreme

Court upheld an- act
ers that in Missouri V. . botweelf the United
P?WC noress' supported by a treaty entered 1E1to eh' ™ poving boen
gtate: agrfd Great Briteln »eg X e t;rﬁg;?niz;ys::i;t wh;:l ,been declared
s ithout the treaty p I >
illegal. >

ich i nd inadequate in the first in-

of e COﬂSﬁmﬁ‘i’gI’l wihr:c::s“;.hflafl:n‘::‘ts, 1?:: also frog the sta.tus of sover-
e e li?s:d bg the treaty entered into by the cpntractmg powers};
T o 1; yowers on external affairs flow pr'incipally frorlrll the
B vereigaty as a fully sovereign entity established upon tte cl:;
Stam?ti‘:)fn ngle}rlzlrgni;yéependencé in 1046, the Philippine .pr/::tnrgfs o
;;)sgexl'lt for her external powers the claim to mh;e;esr;cé.y ?}123 e

i al government ! 2
oy the United = ere oo gf government has been established
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But what is the concept of these inherent powers in external affairs
that we have been trying to put forward? Certainly, we cannot mean
all powers to the extent that their exercise would contravene spe-
cific provisions of the Constitution or would result in the alteration
of the existing system of government. It is not unlimited and in this
sense it is perhaps a misnomer to call them “inherent powers”, because
they should be subject to those restraints, said the Supreme Court, “which
are found in that instrument against the action of the government or of
its departments, and those arising from the nature of the government-

itself ... It would not be contended that it extends so far as to authorize
what the Constitution forbids, or a change in the character of the gov-
ernment. ..”!” Hence, in Reid vs. Covert,'® the Supreme Court disauthor-

rized the trial of a civilian dependent by a military tribunal constituted
by authority of an existing executive agreement between the United
States and Great Britain, on' the principal ground that it deprived the
accused of her constitutional right to a jury trial. Indeed, if we may
say so, the concept here has the undertones of the theory, advocated by
U.S. President Theodore Roosevelt, that the federal government has all

the powers except those “limited ... by specific restrictions and prohibi-
tions appearing in- the Constitution...”? While international law may
T Geofrey v. Riggs, 133 U.S. 258, 267, 33 L. ed. 642, 645 (1890).

8 Supra.

19 Roosevelt, An Autobiography, pp. 388-389. In June 1908, some months before
leaving the Presidency, Roosevelt wrote Sir George Otto Trevelyan as follows: “While
President, T have been President, emphatically; I have used every ounce of power
there was in the Oifice and I have not cared a rap for the criticisms of those who
spoke of my. ‘usurpation of power’; for I know that the -talk has been all nonsense
and that there had been no usurpation. I believe that the efficiency of this Govern-
ment depends upon its possessing a strong central executive, and as I did for instance
as regards external affaiis in the case of sending the fleet around the world, taking
Panama, settling affairs of Santo Domingo, and Cuba; or as I did in internal affairs in
settling the anthracite coal strike, in keeping order in Nevada ... or as I have done
in bringing the big corgorah'ons to book ... in all these cases I have felt not merely
that my action was right in itself, but that in throwing the strength of, or in giving
strength to. the- executive, I was establishing a precedent of value; I believe in a
strong executive; I believe in power; but I believe that responsibility should go with
power, and that it is not well that the strong executive should be a perpetual exe-
cutive.” Joseph B. Bishop, Roosevelt and His Time, II, 94, quoted in Corwin, The
President, op. cit,, p. 407.

Referring to the inherent powers of Congress in foreign affairs, Justice Frank-

" furter, speaking for the court, said: “The States that joined togcther to form a single

Nation and te create, through the Constitution, a Federal Govermnment to con-
duct the affairs of that nation must be held to have granted that Government the
powers indispensable to its functioning effectively in the company of sovereign na-
tions.” Perez v. Brownell, 356 U.S. 44, 78 S. Ct. 568, 2 L. ed. 2d. 603, 613 (1958).
He further said: “Although there is in the Constitution no specific grant to Congress
of power to enact Jegislation for the effective regulation of foreign affairs, there
can be no doubt of the existence of this power in the law-making organ of the Na-
tion. See United States v. Curtiss-Wright Export Corp., 299 U.S. 304, 318; Mac-
kenzie v. Hare, 239 U.S. 299, 311-312.” Perez v. Brownell, supra, at 613, 2 L. ed.
2d. In effect, Justice Frankfurter wanted to convey the idea that the sources of
external powers of Congress are both the Constitution and sovereignty, thereby
affirming the inherent powers theory. ’
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This quality of exclusiveness received judicial recognition in the case of
Holmes vs. Jennison.?* The question at issue was whether the Govern-
ment of Vermont was constitutionally entitled to surrender to the gov-
ernment of Lower Canada a fugitive from justice of the latter, Although
no judgment was handed down because of the equal division of the
justices regarding the jurisdiction of the court, Chief Justice Tanney,
speaking for himself and thige others, emphatically laid down the view
that the states had no power on matters of foreign affairs. “All powers,”
he said, “which relate to our foreign intercourse are confided to the
federal government. The framers of the Constitution manifestly believed
that any intercourse between a state and a foreign nation was danger-
ous to the Union”; and one of their main objects was “to make us, so
far as regarded our foreign relations, one people and one nation; and to
cut off all communications ‘between foreign governments and the sev-
eral state authorities,”” This exclusiveness is further reflected in the
fact that the reserved power of the States under the Tenth Amendment
has no application in matters of foreign affairs,’® and in disparaging the
idea that “some invisible radiation from the general terms of the Tenth
Amendment” limited the treaty-making power, the Supreme Court un-
qualifiedly said that a “treaty may override” state powers,? for to hold
otherwise would eventually result in that the “will of a small part of
the United States may control or defeat the will of the whole.””? It was
upon this consideration that in 1933, in upholding the right of the federal
government to impose customs duties on equipmeni imported by a state
university, Chief Justice Hughes, speaking for the Court, remarked gen-
erally:
In international relations and with respect to foreign intercourse and
trade the people of the United. States act through a single government with
‘unified and adequate power... There is no encroachment .[here]l on the

power of the State, as none exists with respect to the subject over which
the federal power has been exerted.?®

Exclusiveness in matters of foreign affairs has never been a problem
under the Philippine Constitution, not only because of the absence of a
constitutional provision similar to the Tenth Amendment of the United

" States Constitution, but also and primarily because the unitary system

24 14 Pet. 540, 10 L. ed. 579 (1840). )

25 At 554, 596, 597, 10 L. ed.

26 “When the United States declared thoir independence, they were bound to
receive the law of nations, in its modemn statc of purity. and refinement ... Inde-
pendent, therefore, of the constitution ... ‘the treaty is sufficient to remove every
impediment founded on the law” of the state. Ware v. Hylton, 3 Dall. 199, 281,
1 L. ed. 568, 603 (1796). . . '

© 27 Missouri v. Holland, 252 U.S. 416, 40° S. Ct. 382, 64 L. ed. 641 (1920).

28 Havenstein v. Lynham, 100 U.S. 483, 25 L. ed. 628 (18803. -

29 University of Illinois v. United States, 289 U:S. 48, 59, 77 L. ed. 1025, 1029,
1030 (1933). . :
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governments, and as such, he is or at least may be the mouthpiece of a
“power of decision that resides elsewhere”?” It would seem, therefore,
that the idea that the President is the sole organ or instrument of a power
residing somewhere else was the concept originally attached to the fa-
mous phrase uttered by Justice Marshall.

But when Justice Sutherland quoted Justice Marshall in United
States v. Curtiss-Wright Export Corp.,*® he obviously did not intend
to assert that the President was no more than a mouthpiece of Con-
gress for having acted pursuant to a Joint Resolution- prohibiting the
sale of arms to the warring parties in the Chaco conflict. While the
President is the sole instrument of power in foreign affairs, he is also a
‘power unto himself.* While he “makes treaties with the advice and con-
sent of the Senate,” said. Justice Sutherland, ‘“he alone negotiates. Into
the field of negotiation the Senate cannot intrude; and Congress itself
is powerless to invade it.”*® The President’s external role is essentially
more dynamic and positive than being a mere instrument of communi-
cations, Alexander Hamilton, in defending President Washington'’s is-
suance upon the outbreak of war between France and Great Britain
of the proclamation stating in effect that the United States wonid pursue
a course of neutrality, asserted that the direction of foreign policy is in-
herently -an executive function* President Washington demanded the
recall of a diplomatic agent without consulting Congress,2 and setting
another ‘great precedent, Washington, upon demand by the House of
Representatives of the papers concerning the negotiation of the Jay Treaty
(particularly fathered by Madison who advocated the theory that the
President is a mere instrument of legislative will in matters of foreign
affairs), refused to comply with the request. He argued that so far as
the President’s deliberate judgment is concerned, the papers were “of a
nature that did not permit of disclosure at this time.™3’

The acknowledged power of the President in concluding executive
agreements,” and even to terminate treaties without the consent of the

37 Corwin, -op. cit., p. 178,

38 Supra, at 262, 81 L. ed. )

39 “The President, in fact, shapes and voices the foreign policy ... to a degree
that no other competing power can rival ... His speeches have an influence that is
supreme, His ambassadors act under his instructions. It is with him that foreign
ministers must engage in the give-and-take of diplomatic- intercourse. And we
must never forget that he is the commander-in-chief of the armed forces...” Laski,
The American Presidency, An Interpretation, p. 179 (1940).

40 Ibid, ) :
179 41 Works (Hamilton, ed.) VII, 76 ff, as digested by Corwin, op. cit., pp. 178-
42 Moore, Digest of Int. Law, IV, 484-549.
43 Corwin, op. cit., p. 182." -
44 US. v. Belmont, 301 U.S. 324, 57 S. Ct. 758, 81 L. ed. 1134 (1937); U.S:
v. Pink, 315 U.S. 203, 62 S. Ct. 552, 86 L. ed.. 796 (1942).
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to be taken into executive confidence.* The President, therefore, by his
positional advantages, has exercised, and should continue to exercise the
lion’s share of the inherent powers governing external affairs.
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ratified by the enactment of the Lend-Lease Act of 1941

The Philippine Presidency need not wait. for a local Hamilton to
advocate the view that direction of foreign policy is essentially execu-
tive, or a local Washington to give dynamism and positiveness to that
office. American precedenty furnish the guide. The federal-unitary
variation does not affect the similitude in the scope and sphere within
which the Philippine President can act, because the source of this power
is not only the Constitution, similar in this respcct in both countries, but
also and primarily its status as a sovereign state. The Philippines ac-
quired this status in 1946,5 and although of a comparatively small and
weak country, the Philippine President. may exercise these powers within

the same scope and breadth as is exercised by the President of the
United States,
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Indeed, the inherent power of the Presidency in forexEn af.ftax‘;se rxe
> ) ; ,
dynamic and positive; it derives its powers grorr}\lﬂxtsé)::grro:ss zi It were
' ion, and while L
ation’s status as a sovereign, : |
o the‘ . titutional positional disadvantages relegate it to the
od ot ternal affairs are a delicate

Treaties

The Philippine President, similarly with the United States President,
is by constitutional mandate empowered to make treaties with the con-
sent of the Senate® The constitutionai provisions of both countries in
this respect are identical except for the variation regarding the rati-
fying body, the Senate. While the Philippine Constitution requires the
ratification of two-thirds of all the Members of the Senate, computed
on the total number of members, the United States Constitution merely
requires the ratification of two-thirds of the Senators present, provided
there is a quorum meeting for the purpose,” so that the absence of some
senators during the ratifying session of the Senate alters the number of
senators necessary for ratification, which is not the case under the Phil-
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54 Chicago & Southern Air Lines, Inc. v. Waterman Steamship Corp., supra;
Foster v. Neilson, 2 Pet. 253, 309, 7 L. ed. 415, 434 (1829); Oetgen Cent. Leather
Co. 246 U.S. 297, 302, 62 L. ed. 726, 732 (1918); Hausten v. Lynham, 100 U.S.
483, 25 L. -ed. 628 (1879); Geofrey v. Riggs, 133 U.S. 258, 33 L. ed. 642 (1890);
Laurel v. Misa, 44 O.G. (4) 1176, 1182-1183 (1947); United States v. Belmont,
301 U.S. 324, 57 S. Ct. 758, 81 L. ed. 1134 (1937).

55 Recently, incumbent President Macapagal forwarded the theory that the U.S.
merely recognized our independence on July 4, 1946, but that we had won our
freedom from Spain on June 12, 1898, so that to rectify a historical error, he issued
Proclamation No. 28, dated May 12, 1962, changing the annual independence day
celebration from July 4 to June 12.

. . o
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5 “The President shall have the power, with the concurrence of two-thirds of

all the Members of the Scnate, to make treatics...” Phil. Const.,, Art. VII, Sec. 10,

(7). “He ([the President] shall have Power, by and with the Advice and Consent of

. the Senate, to make Treaties, provided two-thirds of the Senators present concur.”
U.S. Const., Art. II, Sec. 2, CL 2. )

57 Rule III, V, Clause 3 and XXXVII, Rules of Senate, U.S. Congress, Senate
Manual, 1959 ed., pp. 2-4, 48-50. ' i

'of War Stimson. Morris, Great Presidential
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ippine Constitution.® But in so far as the Presidential powers of both
countries are concerned, the constitutional provisions do not make for -
any appreciable difference, In fact, both similarly -authorize the President
to “make treaties.” , : o

Accordingly, American precedents on the extent. of the treaty-making
power will apply with equal validity to this power of the Philippine
President. _ v v

Treaties are contracts® between independent nations and having
been entered into in the exercise of their. sovereign rights as such; the
scope of the treaty power which the. President may exercise covers all
p:oper subjects of negotiation between independent governments.*® Hence,
in the case of Geofrey v. Riggs,®' where the right of a Frenchman to
inherit from an American citizen in the United States pursuant to treaties

58 Another aspect of difference is that while the Philippine Constitution merely
requires the “concurrence” of the Senate, the U.S. Constitution requires the “consent
and advice” of the Senate, But since thc episode which happened during the time
of President Washington conceming the treaty with the Southern Indians, where he
was allegedly disgusted by the manner the proceedings before the Senate as a con-
sultative body was conducted, no President. has ever sought the advice of the Senate.
Corwin, op. cit,, pp. 209-210, 442. )

59 Treaties bave two aspects: as a contract between states as parties, and as
municipal law for the people of each state to observe. As a contract, international
law is more interested in the faithful performance of international obligations than
in prescribing procedural requirements.. McDougal and Laus, 54 Yale L.J., 318-319,
citing Searcy. As municipal law, it is the supreme law of the land, U.S. Constitu-
Hon, Art. VI; Hayer v. Yaker, 9 Wall. 32, 19 L. ed. 571, 573 (1870), but a self-
executing treaty on a subject within {he power of Congress to regulate, is the equi-
valent of a legislative act to be repealed or modified at the pleasure of Congress,
Chinese Exclusion Cases, 130 U.S. 581, 600, 32 L. ed. 1068 (1889), the cffcct of
such repeal on the relation between the contracting powers, generally to be deter-
mined by the United States or the Philippines as the case may be dictated by en-
lightened self-interest, of its duties with the other contracting power in much
the same way as the latter is also entitled to determine its dutiés thereunder with
the former, Charlton v. Kelly, 229 U.S. 447, 472-474, 57 L. ed. 1274, 1284-1286
(1913) and authorities cited. ) . . . .

- While the Philippine Constitution does not contain Article VI, the provision

making treaties the supreme law of the land, there are provisions giving treaties: the

character and force of laws of the state. It provides that the Philippines “adopts the
generally -accepted principles of international law as a part of the law of nation,”
Phil. Const., Art. II, Sec. 3, and that “all cases invclving the constitutionality of a
treaty or law shall be heard and decided by the Supreme Court in banc, and no
treaty or law may be declared unconstitutional without the concurrence of two-
‘thirds of all the members of the Court.” Ibid., Art. VIII, Sec. 10. Under those pro-
visions; treaties would have, by constitutional mandate, the same weight and value
as a statute of Congress which may supersede or be superseded by acts of Con-
gress, depending upon the latest expression of sovereign .will. Sinco, op. cit., p. 301,

citing U.S. v. Thompson, 258 Fed. 257, 268; Johnson v. Browne, 205 U.S. 309;

‘U.S. v. Lee Yen Tai, 185 U.S. 213; and Moser v. United States, 341 U.S. 41.- :
60 “A treaty is in its nature a-contract.between ... nations ... carried into

effect. by the sovereign powers of the parties to the. insrument.” United States v.

Arredondo, 6 Peters 691, 735, 8 L..ed. 547, 563 (1832).
61 33 L. ed. 642 (1890). _ R

. the negotiation thereof, These executive

1963
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S;ht;lte;ll;b{:,ct t;Vas involved, Justice Field, speaking for the Court said
! caty power of the United States e ) :
. real xtends to -all pr
jects of negotiation between our gov D s
) » . ernment and of oth, i i
clear.”? Justice Davis in Unj s aid: Tt
nited States v, Lariviers 6 i <
e B 5 in . Stat 2 ers,® also said: “It cap-
Vsub'ecets. Zl;b;\.,dl that the t.Ieaty-makmg power is ample to cover all the usual
j 'plomacy with the different Powers.”* The unlimited sc

0
thus expressed, however, does not necessarily mean that the Presiden B

Statelsn él;ig:g of nﬁgouanon., the Philippine President, like the United
e e 5 is t e exclusive organ. As said by Justice Sutherland
Presidond] applovarl by text writers in the Philippines,*” ‘he [th(;

: aone negotiates. Into the field of negotiations’ the Senate

cannot intrude; and Congress i i
: . 5 itself is powerless to j i
sident is _the,constituh'onal rep'resentativg .. oo ot The Pre-

Soent is st : with regard to foreign na-
€ manages our concern. with foreign nations and must gnneces

sari i
rily be most competent to determine when, how, and upon what sub

he b e . tion of foreign negotiations.”

he t::_;d, fW;)ll]d impair t‘he best security for the nationa%nsafegy ” as tfl,e

nature o r::linsacfxons with foreign nations requires “caution a;xd unit
esign, and their success frequently depends on secrecy and dispatch ’?;

Executive Agreements

Vi . .

v ale:ved fl;om the standpoint of international law, treaties and execu

i 5‘1; eme'n.‘sI are the same in their binding effect among the contract
& powers so long as they remain within the scope of their powers in

agreements are not treaties re-

€2 At 645, 33 L. ed,
6393 U.S. 188, 23 L. od 846 (187
, . ed. 6).
:: At 848, 23 L. ed. ( )
Geofrey v. Riggs, supra, at 645, 33
. ~ 85, 3 L L. ed.; Molden v. Jo 21 L
“87626)’C Asakara v. City of Seattle, 265 U.S. 333, 341, 68 1, e 1041 '1334525 oty
ooley. Principles of Constitutional Law, pp. 117-118. ' (1924

57 Tafiada and Ca ‘ .
Vol 1, 4nes iy 10551.1‘eon, Vol I ( 1961), PP- 335-336; Tafiada and Fernando,

63 United States v. Curtiss-Wri ] .
216, 81 1. o, s ob oy, right Export Corp., 299 U.S. 304, 319, 57 S. Ct.
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ratification, but nevertheless have the effect of treaties.

quirti;:g S::: tf)f USAFFE Veterans V. -'I'reasurexj,7° which ?n:ol\l;oz:w ;};:
gl ufo gnyder Agreement, an executive agreement entered into

omulo- ; 0
the Philippines and the United States concermn.
‘ lars representing

g the reimbursement to

illi the unspent balance of
¢ of several million dol e un .
Y laltmte(; I?een given to the Armed Forces of the -Phxhppme.s dunr.xg Wozld
v\:gmt IIa the Supreme Court of the Philippines; in up‘holdm’g :a:ha::xtee rll;
ti o ag;eement held: “That the agreement is not a treaty &t hat tem
e , . it mus
ituti i ded. ... However, 1
i in the Constitution, is conceded. ‘ "
lt;lltsc:lti-xelaty is not the only form that an international agEreeu‘:et:ir‘n,tex:i)é
aszs‘ume For the grant of the treaty-making power to the X ;jgr tve and
the Ser;ate does not exhaust the power of the ggysemm::;fzx;) o e
ive agreement
i :ons. Consequently, executive agr
m?:l:l rtsllgl(;?:tes an:l’c1 are effective even without the concurrence of the
with o

Senate.”

i : into
There are two classes of executive agreements: those entered

the sole
pursuant to a congressional act and those concluded upon he

R ited.
authority of the President. The case of Altman & Con;p'fl:t)(') \;n li:;iu;
States,”! where the President of the United States enteret dl by authority
’ i i iffs,7? tiate:

i ith France involving tariffs,” nego .

tive ag_reenel’egft t‘}:: Tariff Act of 1897, belongs to the first class; and tl-fe
O ot Uni ed States v. Belmont,™> where ‘the United States and Russia
£ Unit ; : ussia nationalized all pro-

the United States, belongs

case O :
agreed on the Litvinov Assignment when R

perties and assets of a Russian corporation in
to the second class.

The President of the United States to avoid the veto of the Senate

over a treaty in many instances has resorted to inte_rnaﬁonalt.agrete}:rn::;
acting independently on his own constitutional powers or ac u;sg thovg?
the combined powers of the entire Cor.::}glres;. Tthu;; :eg: e::ed ey
i i fter the Senate ha
ioint resolution of Congress atter. ; 4
?gr :h]e purpose- the same procedure was used to avoid the i:lea}tly x:elt)he(;n
in annexing Hawaii in 1898, Perhaps the Phihppmfes wou dav poen
annexed by the same procedure had the Scnate, as it threa:)tseneT 1; e; i
; i i ¢ e termi-
‘ated the annexation provision in the Trezlf\‘.zct ofd Ptz‘lilsi ;fl tlsres;)luﬁon -
i in ‘1921 was e ed by joir
pation of World War I in was : : . b
the S;nate had defeated the Treaty ot Ve:s@l%; and, in 1934; the _
. i : iri tification by the Sen-
“ his iight not be a treaty requiring ra c -
. e: w.a.s.ziiltcl’::n(::\lg:ctt nZgl:ﬁgltled and proclaimed u.nder dge [;“{;thg(l;:;y s%f lf,hid Pr'?s(_)x6
iy a5 such was.a ‘treaty’.” United States v. Pink, 315 U.S. s (191.2)
Qe A nan . United States, 224 U.S. 583, 56 L. ed. 89 )

1942); Altman & Co.
¢ 70) G.R. No. L-10500, June 30, 1859.

71 56 L. ed. 894, 910 (1912).

tat, 1774 ! :
Z 2315;??& 394, 57 S. St. 758, 81 L ed. 1134 (1937).
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States was similarly able to secure membérship to the International La-
bor Organization although thie defeat of the Treaty of Versailles had
prevented its membership.*

It is therefore noteworthy, that,- notwithstanding the variation -of
the unitary and federal setup undercutting their framework of govern-
“ment, it is unquestionable that both in the Philippines and in the United
. States, the President is the solg instrument in these executive agreements
and treaty negotiations. Indeed, there is nothing in the Constitution of
either country which expressly authorizes the President to enter into such
agreements, but the positive inherent powers of the President in matters
of foreign affairs provide sufficient authority for such. And while the
Constitution may ‘also be a source of power in'this field, the all-pervading
status of sovereignty which the Philippines enjoys equally with the Unit-
ed States provides the principal fountain from which the powers flow;
in other words, while the Constitution principally provides the limita-
tions, sovereignty primarily provides the source.

It is therefore the conclusion we must make that.the Philippine
President, subject only to those limitations imposed by the Constitution
and the preservation of the existing system of government, possésses
powers in matters of foreign affairs equal to those of the United States
President and .should not hesitate to exercise these powers to the same
_extent that they have been exercised by the latter, whenever necessary.

WAR POWERS

"In General

The President of the Philippines, equally with the President of the
United States, is the commandet-in-chief of all the armed forces,’ charged

74 McDougal & Laus, Treaties and Congressional-Executive or Presidential
Agreements: International Instruments of National Policy, 54 Yale L. J. 181 (1945).
' “The President shall be commander-in-chief of all armed forces of the Phil-
ippines and, whenever it becomes necessary, he may call out such armed forces tc
‘prevent or suppress lawless violence, invasion, insurrection, or rebellion. In case of

“invasion, insurrection, or rebellion, or imminent danger therccf, when the public

safety requires it, he may suspend the priviléges of the writ of habeas corpus, or
place the Philippines or any part thereof under martial law.” Phil. Const., Art.
VII, Sec. 10(2); “The President shall be Commander-in-Chief of the Army and
Navy of the United States, and of the Militia of the several States, when called

" into the actual service ‘of the United States.” U.S. Const., Art. I, Sec. 2, par. 1.

Making the President commander-in-chief as well, is a reflection of the funda-
mental doctrine that the civilian is supreme over the military. Just as the
United States Supreme Court with unmistakable clarity has said that “...the well-es-
tablished purpose of the Founders (is) to keep the military strictly within its pro-
per sphere, subordinate to civil authority,” Reid v. Covert, 354 U.S. 1, 77 S.
Ct. 1222, 1 L. ed. 2d, 1148 (1957), so has our own: “... that the defense and

protection ‘of civilians is the sole raison d’etre for the Armed Forces; and to the
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with the duty of regulating the movements of the army, cihsp(zlsu'lonh(?,
war vessels, and the planning and execution of: camp.alg.ns, '481 t~1m1 E:-,S
modern day and age, the launching of rockets and fm:lslles. ;1 X 50,
the commander-in-chief clause, as applied to 'the Unite SStatesv .reS1C ent,
still bore a restricted meaning for the United Sta'tes fupremeti ou?
when in Fleming vs. Page® which involved Fhe denial o annexation to
the United States of the port of Tampico during t'he Mefncaxll wiarl :n;mg .
from its military occupation by order of the President, it was held that:
His (the. President’s) duty and his power are purely military. As 1com(;
mander-in-chief, he is authorized to direct the movements of the nave ax};1
military forces placed by law at his command, ané to employ the:a u;) :1: e
manner that he may deem most effectual to harass and (:nnq\.ler ax:h subdue
the enemy. He may invade thie hostile country, :fnd subject 1td to te ic;:er;
eignty and authority of the United States. But his conqt:\estso{o no :Sﬁ;;‘gl-
the boundaries of this Union, nor extend the operation thou; {.hﬁve
tHons and laws beyond the limits before assigned to them by, e legis
'POWel' XXX )
istibution of political power
mentinof&:ovi;n::zt, there i.sP such a E’vide difference betwez-an thc:1 power
conferred on the President of the United States, a!fd the authoru;y anhsov:::
eignty which belong to the English Crown, that it would be a tf)iet :rs -
safe to reason from any- supposed resemblance between the.mlxl, eitl gr s
gards conquest jn war, or any other subject where the rights and p

are brought into question.?

between the great depart-

The powers of the Philippine President as commander-in-chief have

yet to be tested by him in the

idents of the United States, '
z:;;‘ s:cé 19465 Although the Commonwealth government established

in 1935 was operating under the same ‘Constitution governing the present

govemment, with the same presidential prerogatives,

extent that soldiers and offi.cers. fail to keep it in mind at ali héggso ;:) tt\l/‘[ic%xt?(\)tv
does the Army fail in its mission.”” People v. Tet, CA-G.R. No. -k, e el
19;52 'elndeeg we could say with the Court in Reid v. Covert (supra) th )
shoﬂid -not br:eak faith with this- npation’s tradition ‘of ke
servient to civilian authority...” . N

2 Tafiada & Carreon, Political Law of the Phihppu.xes, Vol. }0 (;QS),VP.I 3191%
citing ‘Black’s Const. Law, 3rd ed:, pp- .115-116; and Willoughby, 2ne ., Vol. T,
pp. 1565-1566. . . .

3 9 How 603, 13 L. ed. 276 (1350). ‘

4 At 281,282, 13 L. ed. , o

5 Proclamation No. 2695,, 3 CFR, 1943-}848, Comp., p- 8; Public Act 127, suprfl,
Sec. 10 (a). : o I

-6 Brodett vs. De la-Rosa, 4 O.G. (3) 872 (1946).

crucible of war as they have been by various -
since the Philippines has been independent

¢ the Commonwealth

ceping military power sub-.
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- was not” a sovereign, but merely a semi-sovereign state.® External affairs
- were under the United States’ control and supervision, although the Pres-

ident could intervene at any time for the preservation of the Common-
wealth and for the protection of life, liberty, and property and could call
into the armed forces of the United States all military forces or-
ganized by the Commonwealth,” so much so that when the Japanese forces
landed in 1941, the Commonweglth government sought refuge in Wash-
ington, operating in exile there until the liberation of the islands.®

- In the event of war, the Philippine President could very well draw
authority from American precedents in the expanding!’ use of his prero-
gatives - as commander-in-chief, which together with the duty to take
care that the laws be faithfully executed, has, beginning with President
Lincoln, broadened presidential prerogatives in time of war.’? Thus,
President Lincoln during the Civil war amalgamated the state militia
into a voluntary force,” called 42,034 volunteers for three years’ service,
added 22,714 men to the Regular Army and 18,000 to the Navy,** paid
two million dollars from funds not appropriated by Congress and to
_persons not authorized to receive them, closed the Post Office to treason-
able correspondence,'® proclaimed a blockade of the Southem ports,!¢ sus-
pended the writ of habeas corpus in various places and caused the arrest
and detention of persons whom ‘“he (the commander) might deem dan-

7 Even before independence in 1948, however, the Commonwealth participated

- as a signatory to the Declaration of the United Nations of January 1, 1942; United

Nations Monetary and Financial Conference at Bretton Woods, New Hampshire,
July 1 to 22, 1644; Agreement and Protocol Regarding Production and Marketing
of Sugar, May 6, 1937; Universal Postal Convention, May 23, 1539; Agreement for
United Nations Relief and Rehabilitation Administration, Nov. 9, 1943; Protocol
Prolonging and International Agreement Regarding the Regulation of Production
and Marketing of Sugar, August 31, 1944; International Civil Aviation Conference,
November 1.to December 7, 1944, Hooven v. Evatt, 324 U.S. 652, footnote 8, p.

(676 (1944).

2 People v. Bagalawis, 44 O.G. (8) 2655 (1947).

? Public Act 127, supra, Sec. 2 (a); Sinco, op. cit., p. 93.

10 Francisco, op. cit, 96-97; Malcolm, First Malayan Republic (1951), pp.
140-147. '

11 Aithough principally, his war powers_are derived from his position as com-
mander-in-chief, this power is not defined by the Constitution. The extent must
be “determined by their nature, and by the principles of our institutions.” Ex parte
Milligan, 4 Wall 2, 18 L. ed. 281, 301 (1866); See Hughes War Powers Under the
Constitution, ABA Rep. Vol 42, p. 232, 240 (1917).

12 Corwin, The President: Office and Powers, (1957), p. 229.

13 Proclamation of April 15, 1861, Richardson, Message and Papers of the Pres-
ident, enlarged ed., Vol. V, pp. 3214-15. :

4 Proclamation of May 3, 1861, Richardson V, Ibid., pp. 3216-17.

15 Message to Senate and House of Representatives of May 28, 1862, Richard-
son V, Ibid., pp. 3278-79. '

¥ Proclamation of April 19, 1861, Richardsor V, Ibid., pp. 3215-16.
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the commander-in-chief clause as clearly within the power of the Pres-
ident.®* Of the several purely presidentially-created offices,* there was
the case of the Employer’s Group of Motor Freight Carriers v. NWLB,*
which reached the court secking to annul ‘and enjoin a directive of
the National War Labor Board, one of the presidentially-created offices.?¢
The United States Court of Appeals of the District of Columbia re~
fused to grant the injunction, reasoning that at the time when the
directive was issued, any actin of the Board was merely “informa-
tory”, “at most advisory”, so that in effect said board, in the contempla-
tion of the court; was not an “office” wielding power, but a purely ad-
visory body,? although it was actually and in fact an office with as much
power ‘as any legally created one. It was purely fictional to hold it
merely advisory — the court simply chose not to disregard a presiden-
tial prerogative under the commander-in-chief clause.

gerous to the public safety,”"” all OfPWhi'(:ih ftor “;lillesor:?:tdia:;t] ;v;r;:) th}‘x;u
st statutory authorization.'® Presiden son,!” during World V7
;h?nles;ite of theryminimization of the commander-in-chief cla;.;sec iztzgv:;}lg
p71aced more reliance on delegations of emergency plowerszi reated
Committee on Public Information, the War Indusmt?s,?g?rl , an e.sg o W ::1
Labor Board, enforced so—calleccli “éoluntary incsir;sa(:;:q;o n(:P : I‘;zieefr a;],d o
German wireless stations an erman com regu’latio,-, b
jected all telephone, telegraph and cable ) t(;omfaar:‘lesstamtory ation Bé_
respect to messages to and from abrctad, wi .mu - any s or
‘cause war had taken a new turn, with destructive pow magnitude
ing those preceding it, President Booseveflt even ore '._e
i?:rtei(;eziltuil shootixI:g war, gentered into an e?xecunlv‘e f?rfem:i?.: lx:;;ts_t; v
Great Britain covering fifty overage dgstro.yers in exc 1a}1;1;,chiora e Jease
of naval sites in the British West Atlantic.? Althonigd th s grdse ‘b
was in violation of at least two statutes ar?d represented t et exg ot esz
the President of a power clearly constitutionally belc}»lngmg e(;n Can 'f‘r,del’_
then Attorney General, now Justice Jackson, upheld the agre ‘

The lesson of these cases unerringly points to the fact that presiden-
tial prerogative has been extended from that of merely assuming com-
mand over the armed forces to a much wider field of discretion in times
of emergency. It can therefore be said that just as he possesses broad in-
herent powers in foreign affairs, so also does he possess the same dimen-
sion of prerogatives in the exercise of his war powers. This is under-
standable because the very survival of the nation is at stake, so that,
dictated by mecessity, such broad exertion of powers is justified.?® The
expanding use of his prerogatives is exercisable not only on military
matters in the home front, the threshold of power, where coordinated
war effort should be sustained so that the armies in the battlefield may
succeed. The power to wage war necessarily means the power to wage
war successfully, and this should embrace, therefore, every phase of the
" national defense effort, be it in the battlefield or at the home front.?

17 Proclamation of May 10, 1861,: Richardson y, Ibzd.,.pp. 3.7;;;1‘)[118;0Iiz;i;c i;}é

3219, 3220, 3226. He directed the commander “to permit no p 0 to exerls
g8 ffice 'o'rda’ut.hority" in certain places “which may be inconsistent wi 1 the Io a]i
ang 0Colnstitut:ion » <uthorizing him (the commander)- ‘at the Samfl time, Ove shall
?il.:xd it necessarj;, to .suspend there the. writ of habeas porpus‘anectgzl re;lmne&” om
the vicinity of the United States fortresses all dangerous OF Susp! . p. 1

18 The Lincoln era has asserted for the “.Px:esxd‘cnt,. fm;f f:l:t t;:st mt:er:ieng.”ha
“history, an initiative of indefinite scope and legislative- 1;109 oI g this
war er’nervency.” Corwin, The President, op. cif., pp. =39, = 2 A et
' 'b'l war, it was a war in the true sense of the term becav (::d is oot
. %‘c““t constitute war, that both parties should be acknowledg ﬁ_: mris
neef:;;xﬁynagons ‘or sovereign’ States. A war may exist where one (1)(f Gtgg b1e7 xfre_::d
“E]aims sévereigﬁ rights as -against the other.”  Prize . cases, 3 'Black - - - ol
459 (1863). co

19 President Wilson was

believ i ! isiative coopera-
a firm believer of executive .anc.l g ‘ 2
sion for the “whole art of statesmanship is the ort of bl:ul:gmgt tluf\. ii:::énp::gi
of gd\rernment into effective - cooperation for the accomplis! m;m oe F_oommen o
secis...” He had the persistent idea of parliamentary fqrxp o hgmf ient, ond. %
: mmentmg on President ‘Theodore Roosevelt's administration he sai .t e o by
cc'dmit'that he is an aggressive ‘leader. He led Congress —- he w;s Itll?qt riven %
aElon vess. We may not approve his methods but we must concs;‘s;.‘ ot e
Gonéress. collow hira” Binkley, The Powers of the President (1' ,), PP- . o
20 "The contrast, theré'fore,ibetw;een the. Lincolx;.ian_‘dictatorsmp z'mr_lt Ell’:e - e:g
nian is not one of tenderness for customary constxtuhm‘ml rCStrallnFS., lh‘lf' ne
thod. The immediate basis of -the former was. the ‘commanc de:r-m—\i:,‘xe: e
mil ins.istence- on the. Separation of -Powers princip!e; the xmn;]e iate J..lslls‘ S
f:tter was the national legislative power and minimization of that principie.
win, The President,. op: cit., p. 237. . ‘..-. . . .
21 Corwin, The President, op. “cit., pp. 2?;;5)6-457,326 24, _.5.»
i 2 ‘esi i isi I s P- . o
22 Morris, Great Presidential Decisions (] .
23 U.g. Code Tit. 18, Sec. 33, Juce. 15, 19_17; Tit. 34, Sec. 4913‘a, ]tuly 13}1 :I?é(:s
Bailey, A Diplomatic History of the _Amenqaq_-}’eople, Supplementary 3
(1942), pp. 769-772. ool .

24 Creation of offices is purely legisiative in character and the right, anthority
and duty exercised thereby is conferred by law or the Constitution. Montana v.
Hawkins, 53 A.L.R. 583 (1927). .

25 143 F. 2d. 145 (1944).

26 Ex. Or. No. 9017, Jan. 12, 1942, 7 Fed, Reg. 237.

27 In support of its view the court quoted approvingly a statement by the chair~
man of the Board, thus: “These orders are in reality mere declarations of the equities
of each industrial dispute, us determined by a tripartite body in which industry,
labor and the public share equal responsibility; and the appeal of the Board is to
the moral obligation of employers and workers to abide by the non-strike, no-lock-
.out agreement and... to carry out the directives of the tribunal created under
that agreement by the Commander-in- Chief.” Employer’s Group of Motor Freight
Carriers, et al., v. NWLB, et al, 143 F. 2d. 145, 149.

28 “The constitutional, presidential pattern of government... has singled out
the chief executive as the chief instrument of crisis authority.” = Rossiter, Consti-
tutional Dictatorship, (1948) p. 211

29 Hirabayashi v. United States, 320" U.S. 81, 93, 87 L. ed. 1774, 1782 (1942).
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resolution of December 11, 1941 declaring war with Germany, Except

The survival of the nation is the prime consideration,® so that Pre
for the fact that we established here a unitary system of government.®”

ident Lincoln in his message of July 8, 1861, explaining his suspension;
of the writ of habeas corpus, asked: “Are all the laws but one to go un
executed, and the Government itself go to pieces lest that one be vio-.
lated?™! It was also obviously this same consideration uppermost in the.
mind of President F, D. Roosevelt when he said: “I ask the Congress to
take this action by the first of October. .. In the event that the Congress
should fail to act, and act adequately, I shall accept the responsibility and
I will act. ... The President has the power, under the Constitution ... to
take measures necessary to avert disaster which would interfere with the
winning of the war."*? In Hirabayashi v. United States,” involving pre-.
sidential curfew regulations affecting Japanese in the West Coast during
the war with Japan, the Supreme Court recognized this urgent need of
the hour when in sustaining said presidential regulations without initial
legisiative sanction, it held that the Constitution has vested upoen the
President war powers which he could discharge in the exercise of broad
judgment and discretion and the court will not “sit in review of the
wisdom of (his) action or substitute its judgment for (his).”*

The President of the Philippines, because of the similarity in the
presidential system of government established here,** may well invoke the:
same extension of presidential prerogative under the commander-in-chief .
clause not only during actual shooting war, but even immediately be-
fore. President F. D.. Roosevelt entered into the “Fifty Destroyer Deal”
with England more than one year before Congress approved the joint

The theory thus advanced goes not imply that i “Li
mlniftn dictatorship”,* the President couldprr):inirrxi;elelo‘;lvilsxlig;}:s g?::
gress1'onal‘ delegations of powers existing on the subject, and stand alom;
on his own prerogatives as commander-in-chief, Althovgh we do not
fmd any provision in the United States Constitution expressly empower-
mg'Congress specifically to delegate emergency powers to the Prezidenf v
durmg.President Wilson’s time, there were theretofore unheard lbroac(i‘
delegations. of emergency powers such as the Lever Food and Fuel Con-
trol Act of August 10, 1917, delegating broad discretionary powers to
regula.te matters involving food and fuel to the extent of taking over mines;
factories, and plants which may operate under orders of the President.#
the Se-lective Service Act authorizing the President to raise th; arm; l; g
conscription;*! and the Espionage Act delegating power to declareycex:‘-,»
tain exports unlawful 2 Sweeping delegations of emergency powers were
also given to President F. D, Roosevelt by the Lend-Lease Act of March
11., 1941, authorizing the President to order the manufacture or other-
wise procure whenever he deemed the same to be in the interest of n
tional defense, any defense article;3 the War Powers Act of 1941 autho::

3¢ President Roosevelt informed Premier Churchill on Au ;
i : st 3, 1940,
R ey R et
- - ; -’ . ns , p- 380.  Joi :
means wh.i'cb the common law itself has declared illeg Quoted by Sinco, Phil- :)fii]:;llg ‘t‘;:: sw:th Ger:inany was approved lc:n Decem{; ;ll_lt lll‘,“i’g;ti?ns ;ﬁm (g:on:g‘;:esf
ippine Political Law (10th ed.), p. 267. hagis Yy enate and House of Representatives of the United. States of Ameri
31 He further wrote: “Measures otherwise unconstitutional might become law- ) Gove;’_::!g;:sst ?SEI:bled, that. the state of war between the United States and tﬁa
fu! by becoming indispensable to the preservation of the Con_sh'tution through the nt o rmany which has thus been thrust upon the United States is herebe
prescrvation of the nation,” “for is it pessible to lose the nation axixd yet preserve " the enire ngun] e ; . Y
the Constitution?” From letter of April 4, 1864, to A. C. Hodges in 10 Complete : vernment to can mi] ta}'y fotcc_es of the United States and the resources of the
Works of Abraham Lincoln (1894), p. 66. the conflict to s :;}s’sfl?;\ t\Var",ag.zllnst ‘the Qovemment of Cermany; and to bring
32 From Address to Congress in September, 1942, quoted by Corwin, in The pledged by the Congress o‘zmt;:nﬂasm‘lt, e;Llsof the resources of the country are hereby
War and the Constitution: President and Congress, American Political Science Rev., pm, EST” 55 Stat. 796, tates. Approved, December 11, 1941, 3:05
Vol. 37.(1943), pp. 18-25. - v . S 7 See supra, pages 90.34,
33 320 U.S. 81 L. .ed. 1774 (1942). 38 p )
3 At p. 93, 320 US., at p. §782, 87 L. ed : 3 Czsrf:?ll thzegrzt;fi};nt?%ffg: ai&l(?o(:fémm?gsz-? 130,
35 We established the “American presidential type of government” here. Vﬂlf- 40 40 Stat, 976 (1917); “That the Preside t( 3 )s p P- 229-234, 237.
na v. Secretary, 67 Phil. 451 (1939). Presidential type of government is one in food, feeds, fuels, etc.” Ibid., Sec. 10 “That n “5h aUthOr_lzed... to requisition
which the sovereign makes the executive independent of the legislative, both .in to requisition and take over, for use or o ﬁOX.l.i) ttfx P res_ldeﬂt... is authorized
tenure and prerogative, and furnishes him with sufficient power to prevent ?he packing house, oil_pipe line, mine, etc.” F;“; Sec )1’2 e Govemment, any factory,
legislature from trenching upon the sphere marked out by tlic State as executive - 4 40 Stat. 76 (1917); 40 Stat. 894 (1,918)' . izi
independence and prerogative. Martin, Philippine Political Law (1961), p. 8, cit- : enlist men ouside of draft age. ; — authorizing the President to
ing Malcolm, Government of the Philippine Islands, 15-18, who in tum cites Gar- 42 40 State. 217 (1917). . )
ner, Introduction to Political Science, 197-200. ' ) : 43 55 State, 31,

30 It is necessity which at times develops means wkich the system itself which
developed it condemns, like the concept of martial ruie which accorc}mg to Thurman
Amold was the answer to “the paradoxical necessity of suppressing disorder - by
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istributi i he executive agen:

izi i edistribution of functions among t ecut ger

g s o ing others, to consolidate agencies within

i bling him, amon .
(t)l{nzsz‘];;;:rsh;:;t (l)r;gAgriculture“Sg and to - abolish the Office of Defen

Health and Welfare Services, transferring its functions to the Fe'(;eral
S s.46 and the War Powers Act of 1942 authorizing the P1e51. en47
ec:r?gtyc;thers to fix priorities in the manufacture of defense materials,

am( ,

Like matters of foreign affairs® broad delegation of legislative powers

due to an emergency such as war should not be subjected to the restric- ,

tions of the undue delegation doctrine.”” E
i “ 1
The Philippine Constitution has specifically prov1de€ tlll;l:V ::tht:rni;;‘
i . the Congress may Dy
£ war or other national emergency, _ w authorize
:he President, for a limited ‘period and subject to such restnctlortns asd it
may prescribe, to promulgate rules and regulations to carry ou ; 1e..,v
la.z,etf n"tionajl policy.”®® 1t was under this provision that imme 1at§ y:
c - ! Lt
before World War II, various grants of emer‘gency powe.r; atnd1 c:ltelz
legislations were enacted by Congress rangmg;r from _E;e(s)lr c;r;tzprise e
i ver t use any public servi 2
ation to take over for governmen ¢ servi erp ‘
%6 transferring the seat of government or reorganizing it .by abol;.?nng o;.
creating new departments, subdivisions, branches, agenc'lelsto; [ uies,. ;;
ontinuing i ' opriations that might have lapsec:
continuing in force anmy law or appr ‘
during'th% emergency and “such_other powers he may éieem ne_cc:ss'ary r:g
gill its responsibilities and to maintain a

enable the Government to ful n;

enforce its authority” -— meaning he may even enact laws. However,.

44 55 Stat. 838.
" 45 Ex. Or. No. 9069, Feb. 23, 194

. 643. o _
10,8 d]é}.por. No. 9338, April 29, 1943, 8 F. R.'5659; 50 USCA App. Sec. 601,

. 652. > .
1946476%6 %sgi App. Sec. 633, 1046 ed., p. 705; 54 Stat. 676; 56 Stat. 177; 58 Stat.

827; 60 Stat. 868; 61 Stat. 501. :
48 United States v. Curtiss-Wright Export Corp.,

81 L. ed. 255 (1936). ] . . it force by force..
49 “_ .. the President is not only authorized but bo:}g%e:g;e::’imout e Ao

initi 1 is ept the .
He does not inilte the wer OO m'l%%‘;n%atél::%fppalo Alto and Resaca de la Palma’

1y special legislati athority. . . } and Paln
??i! ii:;aflot{ggl::la viviatt}llout ayprevic)us formal decla.rasjn oi wsar b}t'ag,ox;%r;s,:r g;l; °
. 5. ! 7 (1882). According to Secre £
cases, 2 Black 635. 17 L. ed. 459, 477 ( ' 1 g e ey
f - t “a declaration of economic war, > !
floelll}:)etc{leEx];gelr;crlldLe:Sng ‘\?VZS ‘:,ha: basis for the help to Russia. Morris, Great Presidential
Decisions (1960), pp. 381-382. )

. 5o phil. Const., Art. VI, Sec. 26. ‘ o
L os r'}lliire :/Ielie several of them — Com. Acts Nos. 496, 498, 499, 500, 600, 6! 0,

2, 7 F. R. 1409; 50 USCA App. Sec. 601,

299 U.S. 304, 57 S. Ct. 216

671. - .
52 Com. Act No. 496.

53.0om. Act No. 671; This latter law “rep;'-esen(s legislative abdication in its

justifieati “ i he Philippines was ac-
: . i ly justification was that “at that time the &/ g
:fﬁt ‘fact“-":,ar al:}?e lzscc?:;)itiaqn of Mansla by the Japanese fo;ces b«émg barely a fort
nigli¥ away.”,Taﬁada and Fema.nc‘xq, Vol. 11, 4th ed.; p. 933.
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it must not be forgotten that these emergency delegations are made by
Congress in - discharging its responsibility equally to meet the pressing
emergency and the President should therefore recognize the limitations
therein imposed on his powers.>* These limitations may “become highly
maleable, and even the more specific provisions of the Bill of Rights
[may] take on an unaccustomed flexibility,”*> but the President should
in good faith respect those limifations consistent with the grave impera-
tives of the moment.5 »

Again by reason of the similarity in the grant of power in the res-
pective constitutions, the President of the Philippines, therefore, may
exerciseé equally extraordinary war powers in times of national peril, as
extensively as have been exercised by the United States Presidents. In the
absence of a grant of emergency powers from Congress, he may rely ex-
clusively when necessary on the commander-in-chief clause and take care
clause, in order to prosecute the war to a successful conclusion. The
Constitution does not thereby expressly vest upon the President. addi-
tional powers in times of war, but the great crisis of the moment enables
him to exercise constitutional powers more vigorously than he could in
times of peace, and Congress as a- matter of expediency should vest him
wide ‘discretionary statutory powers.5’

Marticl Law—

Martial law, in the comprehensive sense of the term, includes all
laws having reference to or being administered by the military arm of
the State. Hence, it includes: (1) military Jaw proper, which is that
body of laws created by Congress for the government of the armed
forces; (2) the principles governing the conduct of military forces during
war and the government of occupied territory; and (3) martial law in

. sensu strictiore, or that law having application when the military arm

is called upon to aid civil authorities in the execution of its civil func-

54 The Philippine Congress, like the U.S. Congress, is constitutionally empow-
ered {o exercise war powers, too, although there are minor variations. Thus, the
Philippine Constitution requires the ‘“‘concurrence of two-thirds of all the Members
of each House” for Congress to declare war (Phil. Const. Art. VI, Sec. 25), which
the U.S. Constitution. does not require (U.S. Const., Art. I, Sec. 8, CL 11); and
while the U.S. Constitution specifies such war powers as to .raise and support ar-
mies, to provide and maintain a navy, etc, Ibid., no. such specific particularization

-i$ made in the Philippine Constitution.

55 Corwin, The President, op. cit., p. 236.

56 This may in some instances be more theory than anything else because
Congressional delegation of emergency powers usually vests extensive discretion upon
the President. :

57 Willoughby, Const. of the U.S., Vol. 3, p.

1565, Sec. 1030; See Rossiter,
Constitutional Dictatorship, (1948), p. 211. :
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tions without however superseding said civil authorities.® It is this last_
form of martial rule which shall be discussed. , _

In one sense, this may refer to the emergency meastlr.e appl}f’“;ﬁewfl;]zt-
in the state,® which “goes no further than to wam cm;enii voe the fact
that military powers have ;been c(zlxlle(i1 up(;:;dbt)i1 atthfiv }fszc:he ol
him in the maintenance of law and order, : genc
upon pain of arrest and punishment not commit any
lastts’\;:i?},l rrv:;lllslt reEr,xdeerore difficult the restoration of ordef and th(i |
s 760 The conception in this sense of martial rule is
der does not substitute the regime
In Duncan v. Kahanamoku,*

enforcement of law. 7
that the will of the mﬂitar}l' comn:lan o

inistered by civilian authorities. ) : :
:sf'hl:r:N I?I(il:\la’vnar;i was p)ly“oclaimed’ under martial rule unr.nedlately aft‘er
the Pearl Harbor bombing, the Supreme Court in 'f!m.nullmg_' c;he :ormc-
tion of a civilian by a military court held that martial law did not mean

i ili i i biject merely to have
i £ courts with military tribunals, its obje to |
xgprl:ﬁ:::rgy oaid but never to supplant civil author;lh.es. mSon;;ilril.honil.
iti held in Ex parte Milligan'
iohts of the citizens are not affected, as relc rt i
'rIl‘igletSSupreme Court annuled Milligan’s’ conviction by a military tribunal

on the ground of having violated his constitutional right to jury trial.

The statement of this proposition [supplanting th.e will.of the x(;nl:hta:y
over the civilian] ... if true, republican government is 2 ffn:::‘le, an : :r:
is an end of liberty regulated by law. Martial law, estabh.s 1 ond:;, ™~
basis, destroys every guarantee of the Constitutiv:m, and ::ffect;:/ee yttren ¢ t‘; e
‘military independent of and superior to the civil power — t . ;e:smfuCh do
which 'by the King of Great Britain was deemed by our . a e -
offense, that they assigned it to the world as .orfe ?f the cm:ise:i,ﬁ e
pelled them to declare their independence. Civil liberty an

. martial law cannot endure together.$3

Under martial law, no new powers are given to th.ch(tzxe(c;‘;mt\}/lz, :10
extension of arbitrary authority is re(laognized., ‘no cn'nl ngo ! sdisorder i
dividual are suspended; however, during particular times

i the

uiring the assistance of the armed forces, necessity may demzz:x;in he
gommission of acts in that particular instance whlch in more tras qthe
times “would not be committed, so that the authorities may controt

. individual or his properties W

hich in normal times they cannot legally do,

3”‘110‘-1 hb? Const. of the U-S-r 2nd edu Sec. 1011: P- 1586: Ex parte
g ’

i 299-300. _
Fhil 592 8Ssi,nco', Philippine Political Law, p. 296. 561
¢ Willoughby, Const. of the United States, Vol. 3, p-. .
& 327 U.S. 304, 66 S. Ct. 606, 90 L. ed. 638 (1946).
62 71 U.S. 108, 18 L. ed. 281 (1866).
63 At 297, 18 L. ed; at 124-125, 71 US.
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but being in the form of a police power, necessity and necessity alone,
would justify such infringement.®

On the other hand,* there is the view that martial law means the
substitution of the will of the military commander, which ultimately is
that of the President as commander-in-chief, for legal processes and the
civilian authorities administering them.*® According to Judge Nelson in
In Re Egan,®” “. . . it is neither more nor less than the will of the gen-
eral who commands the army! It overrides and suppresses all existing

_ civil laws, civil officers and civil authorities, by the arbitrary exercise of

» ¢

military power;” “martial law is regulated by no known or established
system or code of laws, as it is over and above all of them. The com-

. mandér-in-chief is the legislator, judge and executor.”®®* The Supreme

Court in Ex parte Milligan, while holding such a conception to be ini-
mical to civil liberties, conceded that “there are occasions when martial
rule can properly be applied. If, in foreign invasion or civil war, the

" courts are actually closed, and it is impossible to administer criminal

justice according to'law, then on the theatre of active military. opera-
tions, where war really prevails there is a necessity to furnish a substitute
for the civil authority, thus overthrown, to preserve the safety of the
army and the society; and as no power is left but the military, it is
allowed to govern by martial rule until the laws can have their free
course.” Dean Sinco has this to say: “The essence of martial law ... is
the substitution of the authority of the executive as military. commander
for the power and jurisdiction of the civil courts.””

Martial law is a law of necessity, so that the extent and scope of
its exercise should depend on the gravity of the necessity at hand. In
times of war, and in the actual theater of shooting war, the necessity
being extraordinary and the perils great, martial law authorizing the
substitution of the will of the military commander, and ultimately the
President, as Commander-in-chief, and suspending the civil rights on
life, liberty and property of the individual weuld seem to be justifiable.”!

6 Willoughby, Const. of the U.S., Vol. g, pp. 1586, 1592.

65 “Martial law as an insoument of emergency government on the national
level is a hazy mass of concepts...” Rossiter, Constitutional Dictatorship (1948),
pp. 216-217.

66 Corwin, The President, op. cit., p. 139.

47 8 Fed. Cas. 367 (1866).

68 At 367, 8 Fed, Cas. There may or may not be any hearing; and if there
would be any, it would be before court-martial. Id.

9 Supra, at 127-128, 71 U.S.; at 297-298, 18 L. ed.

70 Sinco, Philippine Political Law (10th ed.), p. 267.

71 See Willoughby, op. cit. Vol. 3 pp. 1595-1597. Although the taking of pro-
perty may be done by virtue of the exercise of a form of police power (Willoughby,
Const. of U.S., pp. 1586-1587), yet, compensation may be allowed (U.S. v. Russell, .
13 Wall. 623, 20 L. ed. 474). '
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Upon the other hand, in times of peace when there is sen.(;]ii dls()orgg,
or even in times of war, but not in the thfeat‘er of active mi 1Ci271 ai)tho_.
tions, the scope of martial rule should be lm:u.ted to asswtmdger il an th(;
rities without supplanting the will of the mﬂltary' Ci;)mmt%}lln .ti;S oo the :
necessity is not great or extraordinary, and the civil authori 11
tioning. . -
funcThe Pgr'esident of the Philippines, unlike the l?resident“ of the Umte]c:l1
States, is specifically ordained by the Constitut}on to 'call ',_-(,)Il:t ilf:uc,.
armed forces to prevent or suppress the lawless.wolenceé.mv:m a,m Ount;,
rection or rebellion.””? It is believed that whe.n mt_emal' ‘1sor et:r rount
merely to lawless vioience or even minor™ invasion, insurrec 1(.)In " g
bellion, such that the crisis merely require§ tlfe ax'd to. thfe cxt\; ta(l:f tohr;
ities by the military, without need of substituting its wzlll or ! .an of the
civil, the President of the Philippines, may rely‘upon sai p.ro'\ilsw Circum:
wihout need of proclaiming martial law, 'wlnch under simi axl']a froum
stances, however, the Presiden:1 of t}ghiU;nteid: S‘:a;feshx;:l?;d pa.erp ralzticany
proclaim, under the Commander-in- ie claus .f ncee ,law, tically,
ing that can be done under a condition of m
zzzz;l)]gi of assisting the civil authorities, may hkew}llse l;)e dolralzi IE)gy 3::
more expedient call of the armed forces, without tfere YI; cing the.
populace under the psychological strain and fear o _martlat rati(;n he
absence of which might contrib;lt(;3 tc:‘ th;e lfr:}f::ait;og h;)‘:a :izsn 0 ration of
peace and order in the country.”® .But w ihere is “invasior ,Safety ec-
i rebellion, or imminent danger thereof” so at p g
gz?re:rthe substitution of the military power for thg c1vxi- a:lr;il ilemi(::; |
dent places his beleaguered country or any part thereo

law, the Philippine President, like the United: States President, can assert. .

is- pos m the commander-in-chief clause; but unh’ke' ’rh'e
}lllliitggwgfatz ;:::sig::nt, the Philippine President can se‘e].c fm;i};zr76]1’11§}t]1;
fication from the specific provision expressly sc authorizing .
possible difference in effect will be stated presently.. —
There is therefore no difficulty in holding that in so far as the a

7 i t., Art. VII, Sec. 10 (2). . . v ‘ i .
72 g\illlala.ttc;:nxsninor will depend upon the particular circumstances of the case

g reu - cod
74 Thus far the Philippines under her. present constitution, -has not been place

. d rtial law. At times, due to unusual disorder in a locality, the President places
under martial . 3

i l of the Philippine

i — but no other entity — under the control X °

e locgliPOhCihfeor»g:iional ‘;olice, as distinguished from.t.}’xe.A;my, '\c’lVluch x(nfgstsﬁ

‘Cons.gzrl;darg’; mild form of martial law.. Romani, The Philippine Presidency, :
cons1 ‘

P e Sinco, Philippine Political Law (10th-ed.), pp. 267-2 , <

Amold, Martial Law, 10 Encyclopedia of the Social Sciences, p. X

r ine: ; reof,
2 i i or imminent danger th s
.76 “In case of invas on, inswrtection, or rebel].lon, €]

when the public safety requires it, he may ... place the Philippines or any part there-
of under martial law”” Phil. Const, A, VIL, Sec. 10 (2).-

68, citing Thurman
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~ened invasion”, because the “pecessity must be actual and present; the
“invasion real...””” The Philippine President, on the other hand, may so
_proclaim even when there is merely “imminent danger” of invasion, insur-
‘rection or rebellion, when public safety so requires. This difference be-
. comes more real considering that while there are decisions holding that
_the finding of necessity made by the United States President to justify
the proclamation is binding upon the Courts,” there are also decisions
bolding that such findings are not conclusive.” The United States Pres.-
ident, therefore, may be subjected to the task of having to consider the,
A.'possibility of having his acts annulled by a reviewing court. This is not
so in the case of the Philippine President. Since the time that the case of
Martin v. Mott30 and others of similar principle®' were adopted in this
. jurisdiction in Barcelona v, Baker,® decided in 1905, very much previous
.to the present constitution, and adopted with approval under the present
" constitutional system in 1952 in the case of Montenegro v, Castafieda,®

States President cannot proclaim martial Jaw if there is merely a “threat.

77 Willoughby, Const. of the U.S., ap. cit., Vol. 3, p. 1602, Sec. 1051, expound-
ing Ex parte Miiligan. } )

] 78 Martin v, Mott, 12 Wheat. 19, 6 L. ed. 537 (1827); Moyer v, Peabody, 212
U.S. 78 (1909). ) )

7 Sterling v. Constantin, 287 U.S. 378, 53 S. Ct. 190, 77 L. ed. 375 (1932);
" Duncan v. Kahanamoku, 327 U, 304, 66 S. Ct. 606, 90 L. ed. 688 (1946).

. 8 Supra.

81 List of cases are cited in Barcelona v. Baker, 5 Phil. 87 (1905).

82 Ibid.

83 48 0O.G. (8) 3392 (1952). . )

84 These cascs refer to habeas corpus, but they are also cited to apply to mar-
tial law. Tafiada and . Carreon, Vol, I (1961 ed.), p- 307. In a recent case, the
President was vested by law the discretion to determine the necessity of allowing
-the sale of low grade Virginia Tobacco by a government entity and the importation
‘of high grade Virginia leaf. The President, finding the facts justifiable, gave the de-
sired authorization. The Supreme . Court refused to disturh the President’s discretion
~on such findings. Climaco, et al. v. Macadaeg, G.R. No. L-19447, April 18, 1962. If
“the Court would refuse to disturh a mere statutory discretion, more so would it re-
‘fuse-a constitutional discretion, particularly in times of cmergency. The security. of
the State would be at stake and if the President ‘acted in bad faith. or with partisan

" motives, the remedy would be inpeachment or the clectorate, and if the court would

decide to disturb the President’s finding, it would seem to be sound if the court would
vdecide it after the emergency is over, as in Duncan v. Kahanamoku, supra, decided.
in 1946. : o o L
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necessarily involve findings of facts, there is no entity better qualified
or more reliable than the President considering the resources at his com.
mand to ascertain the necessity of placing the country under martial law,

However, there has been no decision squarely on this point. The
opinion is advanced that this marked difference in the two countries’ setup
is due-to the fact that while the United States President derives his po-
wers simply from the commander-in-chief clause, the Philippine President,
in addition to said clause, is specifically vested with martial rule powers
by a specific constitutional mandate.®® The specific grounds for its exer-
cise are so clearly delineated that there is not much room for the courts
to indulge in extensive interprctation, which they would have in the
absence thereof. This provision was adopted bodily from the Jones Law,
where the Governor-General vested with similar powers was subject to
the revisory powers of the President of the United States. While there
are fears on the conceniration of powers as being excessive because those

" conditions no longer obtain,” this nevertheless is consistent with the theory
of creating a single, not plural executive, particularly important to meet
the many problems of this generation.®.

Courts Martial and Military Commissions

The President of the Philippines, like the President of the United
States, is recognized to have the power as commander-in-chief, inde-
pendent of legislation, to convene courts-martial to try members of the
armed forces.® These are agencies of executive character and not a por-.

85 Sinco, Philippine Political Law, 10th ed., pp. 266-267. )

8 “He [Governor-General] shall be responsible for the faithful execution of the
laws of the Philippine Islands and of the United States operative within the Phil-
ippine Islands, and whenever it becomes necessary he may call upon the commanders
of the military and naval forces of the United States in the Islands, or summon
the posse comitatus, or call cut the militia or other locally created armed forces,
to prevent or suppress lawless violence, invasion, insurrection, or rebellion; and he
may, in case of rebellion or invasion, or imminent danger thereof, when the public
safety requires it, suspend the privileges of the writ of habeas corpus, or place the
Islands, or amy part thereof, ‘under martial law: Provided, That whenever the
Governor-General shall exercise this authority, he shall at once notify the President
the action of the Governor-General.” Jones Law, Sec. 21.

87 Sinco, op. cit., pp. 266-267. : . :

88 A single, not a plural, executive, was created by the American founding fathers
to avoid the humiliating weakness of the Continental Congress. Art. IX, pars. 5, 6,
Articles of the ‘Confederation; Myers v. United States, 272 US. 52, 71 L. ed. 160

1926). o ’
¢ 3‘7) Swaim v. U.S. 165 U.S. 553, 41 L.. ed. 823 (1896). The law here authoﬁzed
the commander to convene court martial when he is not.accuser, so that the President

as commander-in-chief may convene only if the commander is the accuser. But the

Supreme Court held that although the commander is not the accuser as in this
case, the President as commander-in-chief may convene, independently: of any le-

. gislation. - Ibid.; Ruffy v. Chief of Staff, 75 Phil. 875 (1946); Winthrop’s Military
Law and Precedents, 2d Ed., p. 49. . : i

of the United States thereof, and the President shall have power to modify or vacate
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don of the judiciary, and except to ascertain that they have been
* convened to obtain jurisdiction, and jurisdiction alone,” over the ch
courts are devoid of authority to sit in review over,their act oo
ceedings;®' and this is true in ‘war as in peace.? ) » % pro-

properly

“The - fundamental reason for these a encies i i
to .r'na.ifltain discipline among its membe?s. -Thse lgu::mzmcli?ujochesthls
Ph11.1p.p'mes, in upholding the jyrisdiction of the court-martial whicly tri g
a .Fxlq‘)‘mo guerilla called into the active service of the ?hilippine Arrz
said: “... they are in fact simply instrumentalities of the executive o}-]
wer ... to aid [the President] in properly commanding the arm a§xd
navy and enforcing discipline therein, and utilized under his orde):rs or
t?xose of his authorized military representatives. ... It must never be lost
sight of that the only legitimate object of military tribunals is to aid the
Crown to maintain the discipline and government of the army,”s? ]z;mes
I of England endeavored but failed to maintain a large standing arm
because of the Petition of Rights of 1628 which by implication and usa Z
prohibited the Crown from convening courts-martial and later actuagy
contributed in large measure to the forcible abdication of his throne.
. Ever since 1690 a standing army has been rendered possible in England
by Parliament’s annual enactment of the Mutiny Act which, however
authorizes ‘no -other purpose than the convening of courts-martial fo;
the discipline of the army.” “The rights of men in the armed forces,”
said Justice Vinson of the United States Supreme Court, “must perforc,'e
be conditioned. to meet certain overriding demands of discipline and

duty. ..

. Premised on this fundamental basis, it would be unsound for a civi-
lian to be tried before courts-martial for non-military offenses in times

% But jurisdiction as applied in this situation has assumed a.broader i
than what it was historically. The court’s inquiry includes not only juﬂsdict;::za :,rg
the person and the offense but also whether or not the procedure prescribed by
Congress has been observed by the military couit. Kauper, Constitutional Law, Cases
gzdLMaé:erggi (( 11%%(()))), p'dséxl'i\ (l:iﬁ;)g Hiatt v. Brown, 399 US. 103, 70 S. Ct 495,
. ed. .an elcal v. McDonald 2 S 146, it
o, 111 (1000). f cDonald, 340 U.S. 122, 71 S. Ct. 146, 95 L.
* One of the reasons for the confused state of
ziﬁityhof (;i)ns:}-futignal safeguards in military l:-ia!se i:
tracitionally afforded — i. e., through collateral attack — b ivi
judgments ‘of courts-martial. Henderson, infra, 71 Harv. L. Rev.y 2t9h3:3 519‘21 (1:1091151";5) ©
*? Ruffy v. Chief of Staff, supra; Payomo v. Foyd hi : .
. , H . » 42 Phil. 788 (1922); 1
Guimby, 137 USS. 147, 1 X y ir v. Director, 80
e 4())'1 (oaay M » 11 8. Ct. 54, 34 L. ed. 636 (1890); Ognir v. Director, 80
% Buffy v. Chief of Staff, 75 Phi ! ) citi i
Law and Precedents, 2nd ed., p.’ 49, fﬁztlxl;otg'lg‘i,(,lg‘m) clting Winthrop’s Military
94 Corwin, The President, op. cit. (1957),
% Burus v. Wilson, 346 U.S. 137, 140, 47

judicial opinion on the applica-
the narrow scope of reviewability

p. 140.
L. ed. 1508, 1514 (1$52).
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_of peace, whether at home or abroad % It was obviously on this basis” . 31
that in Reid v. Covert”® the U.S. Supreme Court denied jurisdiction to
the military tribunal trying a civilian dependent for a capital offense
committed abroad.” “The business of soldiers,” citing Toth v. Quarles,!®
“js to fight and prepare to fight wars, not to try civilians for their alleged
crimes. Traditionally, military justice has been a rough form of justice
emphasizing summary procedures, speedy convictions and stern penalties
with a view to maintaining obedience and fighting fitness in the ranks.
‘Because of its very nature and purpose the military must place great
emphasis on discipline and efficiency. Correspondingly, there has " al-
ways been less emnphasis in the military on protecting the rights of the -
individual than in civilian society and in civilian courts. Courts-martial
are typically ad hoc bodies appointed by a military officer from among
his subordinates. .. Frequently, the members of the courts-martial must
look to the appointing officer for promotions, advantageous assignments
and efficiency ratings — in short, for their future progress in the ser-
vice. .. [They] do not and cannot have the independence of jurors drawn
from the general public or of civilian judges. .. Military law, is in many
respects, harsh law which is frequently cast in very sweeping and vague
terms. ‘It emphasizes the iron hand of discipline more than it does the
even scales of ]'\1stice,"‘°l : oo

. wBut rﬁay a'c-iﬁzen who has committed a non-military offense in tim
of war when civil courts are closed, be tried by a court-martial? Therz
::;emcz utf; be 1:a;nlg‘tlaf.gc:1 thx parte Milligan,'®? which would sanction trial’

. c -martial, and this view is shared b

- cou ; - i y some authorities in th
v Ph1l1l’),pmes. ‘According to Tafiada and Carreon, in the latter case, howe
ever, R .. - . o ’ _
overs ;neamng in time of war — “it would seem that in the actual

I x'gfy of war .where the civil, courts are actually closed and it is im
po:}sll e to administer justice according to civil law, then the milit
authorities must of 1:1ecessity govern in the affected area and the militzry
courts may assume jurisdiction over civilians,”!%? o

. T'urnmg now to military commissions, why must such a body be’
?rgamzed, when war traditionally means the destruction of the oy
in all forms te achieve ultimate victory? Is this a body created lfnenllxy
victor Tnerely to exact vindictive justice from the vanquished? In)cyl tde
war crimes may be unjust to the loser but not to the winn.er- it oy
be wrong to the defeated but right and just to the triumphant PR

But war in all its inhumanity and destruction may still be called
:h' civilized war, wh.ere international law, customs and practices govern
e conduct. of belligerent armies. This is the reason why the laws of
war draw a distinction between the armed forces and the peaceful os .
lations of belligerent naticns, those who are lawful and those v hp o
unlawful combatants, and while lawful combatants are - subject ‘;ooc:re
ttﬁre axlld W;letenhon as pris‘oners of war bythe opposing military forceg
t 4_3t e\:in a u% combafants, in addition to capture and detention, are sub-,
]tzcd into ‘trlxal. and —punishment by military tribunals for acts commit-
e violation  of the laws and customs. of civilized warfare,'™
le  prisoners of war are interned, unlawful belligerents
) oo.n:fmed, and the relative difference between the two is a matter aﬂ;
mﬂ}tary measure, disciplinary in character.'® Indeed, a ruthless arrro
whlch thinks of warfare in primitive. terms, insensible, to the sufferinly;
of an unarmed populace, can bring havoc and destruction to lives r%i
perty and national honor, leaving the stigma long after the war is’ olzzer-
-'Ighe chz‘irge agaix'ls't ff)rmer Genell'al Yamashita of the Imperial ]apanese.
orces in the Philippines, for which he was hanged, was ‘“the deliberate
plan and purpose to massacre and exterminate a large part of the civilian

% There are suggested remedies for . trial of civilians abroad. See 71 Harv.
L. Rev. 712 (1958). o .

7 The U.S. Supreme Court has also dwelt lengthily on the constllttxtlonﬁl rights

to jury tral, but Mr. Chief Justice Chase, concurring in Ex parte Milligan, h?s as-

serted that none of the Bill of Rights guarantees applies to the military, and this has

been exemplified in dicta to exclude the constitutional right to counsel, due process

_ and freedom from double jcopardy. 70 Harv. L. Rev. 1043 (1957). Contrary assertion
‘is made, however, that in view of historical antecedents, constitutional safeguards
do apply; but the 2dmission is still there that right to jury . trial is excepted from

military justice. Henderson, Court-Martial and the Constitution, 71 Harv. L. Rev.

293 (1957). But in what context would this constitutional guarantee apply before

military tribunals as for example due process when the -accused may be convicted

. based on «substantial evidence,” and not “beyound reascnable doubt rule”?
%8 354 U.S. 1, 77, S. Ct. 1222, 1 L. ed. 2d. 1148 (1957).. .
. 99 The -matter becomes complicated when it involves civilian dependents -
abroad, considering the famous dictum in In re Ross, 140 U.S. 453, 464 (1891), that
“Constitution can have mo operation in another country,” and the concept developed
in the “Insular Cases,” Dorr v. U.S., 195 U.S. 138, 49 L. ed. 128 (1904); Ras-
mussen v. U.S., 197 U.S. 516, 49 L. ed:. 862 (1905), that Congress is not bound by
constitutional guarantees in legislating for territories until they are duly “incorporat-
ed”, although it may mot deny “fundamental” rights. 71 Harv. L. Rev. 712, 718

(1958).

100 350 U.S. 11 : L -
101" At 1173, 1174, 1175, 1 L. ed. 2d. Speaking of the importance that judges be

. indepcndenf, Hamilton said: “... [Lliberty can have nothing to..fear from the
_judiciary alone,’ but would - have to fear from its union with either of  the other
* departments; ... nothing can contribute so much to its firmness and independence
as- permanency in office; this quality may .therefore -be_justly regarded as an in-
dispensable ingredient in its constitution, and in- a  great measure, as the citadel

*stice and the public security.” The Federalist, No. 78. .

102 Quoted supra, page 86.

::: I_T]aﬁada (;z) anf,jon, Political Law of the Philippines, Vol. 1, (1961), p. 306.
national Lz:lg\:'leSecmielno%?nzNﬁ. ({V, Art. 1, 36 Stat. 2295; 7- Moore, Digest of Inter-
Intomationa] ,Law,' ot 571 yde International Law, Secs. 54, 652; 2 Oppenhaim,

of the public §
; : 105 Yamashita vs. Styer, 75 Phil. 563 (1945).
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population of Batangas province, and to devastate and destroy public,

private and religious property therein, as a

result of which more than

95.000 men, women and children, all’ unarmed noncombatant civilians,
s

were brutally maltreated and killed, without

cause or trial, and entire

settlements were devastated and destroyed wantonly and ‘without military

necessity,” which is not denied as wanton v

iolation of the laws of war.'%.

. And even the sophisticated spy who comes from the German submarine
in uniform but disguises himself upon entering the country loaded with

explosives and expert in the art of sabotage
fense industries, detracts fro
This is the justice which exacts
the instrumentality of military commissions,
may learn that unlawful bell

ment.1%®

powers identical to those of the U.S.

missions as commander-in-chief, independently of le - !
; wer persists even when a mere tech-

is ‘an aspect of waging war, this po

2, . . iod o
i ate of war exists,'® including the peri :
e f peace, which might even be ex-

upon the effective date of a treaty o
tended beyond that by agreement.'*°

The courts in both countries, like in co

limited in their power of review to simply asc

m the norm expected in civilized warfar
the victor exacts from tte fallen enemy through

hoping to explode war de-.

6.107

'so that the whole world

igerenicy will ult‘Eimatel'y reap its ju.st punish-

¢ Philippi ized to possess
President of the Philippines has been recogn b
e et President in convening military com-

gislation; and as this

f an armistice, ending

urt-martial procecdings, are.
ertain the jurisdiction of the

' US 1, 90 L. ed. 499 (1945), quoted at 509. The Jap-

106 In ré Yamashita, 327
anese Government, in atonement for it

eri : s, reparations amoun!
;ﬁe:?rii::s.z(;eﬁiﬁ Recsft))lution No. 78, June 21, 19

107 Ex parte ‘Quirin, 317 US. 1, 63 S. Ct. 1,’ 87

108 Eichmann was recently hanged by the
murder of Jews during World War 11

109 “After cessation of armed hostilities,
which should be disposed as in time of war.
duct of -war is the adoption o

and defeat the enemies but to seize .and subject to disciplina:

- . B - de
enemies who in their attempt to thwart or imped
the law of war.”. Yamashita vs. Styer, 75 Phil. 563.

110 Kuroda v. Jalandoni, 46 0.G: (9)

A L. ed. 3 (1942). The Philippine Constitution, unlike ] .. Cons!
e, ipee Iy rovides. that “The Philippines renounces war 4s-an '}nstlzlx'mﬁv.‘.xlt of
d adopts the generally accepted principles of intetnationai law

_tion, specifically p
national ‘policy,” an y acee
as part of the law of the nation,” Phil. Const." Art.
the enforcement of interna
vention and Geneva Convention to which the. Pl
Kuroda v. Jalandoni, 46 0.G. (9), 4282.: 7. . =

ing for
misdeeds, agreed to pay and are paying
. ting to $550,000,000 in cash, capital goods-

56. .

incidents of war may remain pending,
Ai important incident to the con’
£ measures by- the military command not.only to repel:
: ry measures those:
our military effort have violate&_i_;

'.4282; Ex peirte Quiriﬁ, 317 US. 1, 63 S.°
the U.S. Constitu-

11, Sec. 3, thereby guarantéeing

tional law including: thosé - ermbodied -in the Hague Con- :
hilippines was' not a ‘signatory.

L. ed. 3 (1942).
Israel Government for the mass,
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commission. as historically known, so that the court is “not concerned with
any question of the guilt or innocence of petitioners.”'!!

Habeas Corpus

In the event of an impending peril to the nation, the Philippine
and U.S. Constitutions have specifically provided that the writ of ha-
beas corpus, a very valuable dgvise to secure the liberties of the people
against illegal arrest and detention,!'? may be suspended in such places
and until such time as the security of the nation requires.!™ The
framers of the Constitution undoubtedly foresaw that valuable though one's
liberty is, when the danger of' the nation is at stake, individual liberty,
however apparently unjust the restraint, ‘must temporarily be sacrificed
at the altar of national security, for otherwise it may mean the end of
those enduring liberties for all.'¢

The Constitution of the Philippines states quite explicitly that the
President may suspend the privilege of habeas corpus’ in case of in-
vasion, insurrection or rebellion, or imminent danger thereof when public

111 Ex parte Quirin, supra; “This court,” said the Philippine Supreme Court, “has
no power to review upon habeas corpus the proceedings of a- military or naval tri-
bunal, and that, in such case, the single inquiry, the test, is jurisdiction.” Yamashita -
v. Styer, supra. .

" 112 The privilege of habeas corpus is the greatest of all muniments of Anglo-
Saxon liberty, whereby is. guaranteed, so long as it.is available, prompt-judicial in-
quiry into all cases of physical restruint and where the restraint is found to be
w‘ithozt legal justification, the release of the party. Corwin, The President, op. cit.,
p. 144, : S . .

13 “In case of invasion, insurrection, or rebellion or imminent danger thereof,’
when public safety requires it, [the President] may suspend the privileges of the
writ of habeas corpus...” Phil. Const. Art. VII; Sec. 10, (1); “The privilege of
the Writ of Habeas Corpus shall not be suspended, unless when in’ cases of Re-
bellion or Invasion the public safety may require it.” U. S. Const., Art. I, Sec. 9,.
ar, 2. . L . '
114 These are arrest and detention made by the executive without the aid of
judicial processes. Nava v. Gatmaitan, G.R. No. L-4855, Oct. 11, 1951. These sum--

" mary- arrests of suspected persons are made without complying ‘with the form of

the IVth Amendment of the "U.S. Censtitution,. lifted almost bodily and incorporated
as paragraph (3), Section 1, Art. III of the Philippine Constitution. Summary arrests
of this nature made during the Civil War resulted in the enactment of the law in+’
demnifying the authors of such arrest against .any action or prosecution, civil or
criminal,” arising from such arrest. 14 Stat. 46 (1866); 12 Stat. 755 (1863). If those.
summary arrests were illegal, Congress would not have provided for their indemnity
because Congress cannot indemnify for what it could not legally have authorized.
Mitchell v. Clark, 110 U.S. 633, 28 L. ed. 279 (1884).

" Referring to detention, the Supreme Court of the Philippines held, by a vote
of five to four, that the suspension of the writ does not carry with it the suspension
of the right to bail; but because under Section 9, par. 3 of the Judiciary Act of 1948,
as amended, Rep. Act No. 296, the concurrence of at least-six justices are required
to pronounce a judgment, it in effect sanctioned the suspension of the' right to ‘bail
d\éx;ng the suspension of the writ, Nava v. Gatmaitan, G.R. No, L-4853, Oct.’ 11,
1951 o ; .
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safety requires it."* Note that this power is not so granted to the United -

States President. Story in his Commentaries' is of the view that it js
the U.S. Congress which is vested with the authority under tbc Consti-
tution thus: .

Hitherto no suspension of the writ has ever been authorized by Con-
gress since the establishment of the Constitution. It would seem, a; the power
is given to Congress to suspend the writ of habeas corpus in cases of.re-
bellion or invasion, that the right to judge whether the exigency had arisen
must exclusively belong to that body.

In ex parte Bollman!" there are expressions to the effect that Congress
has the righi to suspend. Thus, speaking thru Justice Marshall, the
Court said: : :

If at any time the public safety should require the suspension of the
powers vested by this act (referring to the Judiciary Act of 1789, particularly
Sec. 14 thereof, granting courts power to issue writs of habeas corpus) in
the courts of the United States, it is for the legislature to say so. The ques-
tion depends on political considerations, on which the Legislature is to decide.
Until the legislative will be expressed, this court can only see its duty and:
must obey the laws.118

The said Bollman case and Story’s Commentaries were cited in ex parte
Merryman,"'® where President Lincoln had suspended the writ along
“any military line” between New York and Washington. Chief Justice
Tanney, then on circuit, wrote a protest opinion when his order to bring
forth the prisoner was disobeyed, arguing’ that only Congress possess.ed
the power to suspend the privilege, since “The only power ... V\{hlch
the President possesses, where the life, liberty or property of a private
citizen is concerned, is the power and duty ... ‘that he shall take care
that the laws be faithfully executed’ ... as they are expounded a'nd
adjudged by the coordinate branch of the government to which
that duty is assigned by the Constitution,” namely, the judicial depart-
ment.1?0 Furthermore, he argued, the clause is found in Article 1 of
the Constitution which deals primarily with legislative power, and _thf:f
in England, citing Blackstone, only Parliament may suspend the writ.

- Corwin, however, while admitting that the consensus of opinion today

115 Supra.

16 3 Story, Commentaries, Sec. 1336, quoted in Ex parte Merryman. 17 Fed:

Cas. 144, 151-152 (1861). :
. N7 4 Cr. 75, 101, 2 L. ed. 554 (1807).
118 At 561, 563, 2 L. ed., at 94, 101, 4 Cr.
119 17 Fed. Cas. 144 (1861). o
120 At 149, 17 Fed. Cas.
121 At 148, 150-151, 17 Fed Cas. .
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is that Congress has the suspending power,?? concurs with the view
that considering that the executive is not a subordinate of the judiciary
but a coordinate branch which is the “most active of all,” “the most con-
stantly in action”; that while other departments were sworn to support
the Constitution, the President was sworn to “preserve, protect and de-
fend it”; that the constitutional clause itself stood “in the place of an
act of Parliament,” thereby gdispensing with any further Congressional
authorization, and that considering that his power to declare martial law
should' carry with it the power to suspend the writ, Professor Randal’st?®
view is sound. Thus,

In a future crisis the Presidential power to suspend would probably be
just as much an open question as during the Civil War. As to the actual
precedent of that war, the outstanding fact is that the Chief Execu-
tive ‘suspended the writ, and that, so far as legal consequences were con-
cerned, he was not resirained in so doing by Congress nor by the courts,

which in effect vests the suspending power upon the President, as it is
of “critical importance of any course of reasoning [that] the initiative
is attributed to the President in the presence of emergency conditions,
whether at home or abroad.”'

‘While in the United States the location of the suspending power is
not well-settled, in the Philippines, there is no doubt whatsoever as to the
seat of this power. The criticism is that the vesting constitutionally of
such suspending power upon the President has made the “office hardly
distinguishable from that of a dictator.”'? But did not President Lincoln
save the Union and end slavery for all times with the suspending power
as among those great powcrs he exercised to achieve his goal?!* “It is
no answer that such power may be abused, for there is no power which
is not susceptible of abuse.”'?” Underlying emergency has led the Su-
preme Court of the Philippines to hold, in a case of great significance,
where communist suspects committing acts of rebellion, insurrection and
sedition in 1950 had been arrested during the period when the writ was

" suspended, that the findings of necessity, which are factual findings,

12 Same effect — Willoughby, Constitutional Law of the United States, Vol.
3, 2nd ed.., pp. 1613-1615; Black, Const. Law, 4th ed., pp. 703-704.
123 Randall, Constitutional Froblems under Lincoln (1926), pp. 136-137.
* 124 Corwin, The President, op. cit.,, pp. 145-147.
125 Sinco, Philippine Political Law, 10h ed., p. 265.
126 “In times of peace the people look most to their representatives; but in war
to the executive only...” Jefferson to Rodney, Feb. 10, 1910, The Writings of

" Thomas Jefferson (1853), p. 500, quoted in Rossiter, Constitutional Dictatorship

(1948), p. 218,
127 Martin v. Mott, 12 Wheat. 19, 32, 6 L. ed. 537, 541, {-827).
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Ie‘adilng to the presidential suspension of the. writ!2® ca?nf)t b(: }i)r.lquired
into by the court, as the President with the instrumenta 1txe; ah is com-
mand has access to information on the peace am;ll c?rder of the cox.mtry
which the court is not in a position to know.!?° Sumla;ly, U.S. President
Roosevelt’s curfew order juét after .the war broke out, v‘.'hen the }Iapanese
still had the upperhand in the Pacific, was n?t se.t asl.de,‘ as the Court
admitted that it could. not have reviewed presxde?stolal fmdlﬁ%s o}r: nec:}sl-
sity leading to the issuance of said cux.'f.ew .order, am:'i1 w- i iht G;I au -
ority of the military tribunal to try civilians was set aside mh .cz tawau
martial law case, which in effect sanction‘ed the.Courts autdon‘. gr do n;.
view the presidential findings of necessity, yet this case was decided we
after the war was over,'® :

' Since _the pl;edominant concern in the exercise of p.resigential"powexs
of both countries during an emergency such as war is the grave Perl
of the nation from destruction, incursions into doctrinal, con;t-ltutlotr:
institutions and civil liberties are sanctione(.i or toleral'.‘ed to acl {fvte. el
higher good, the preservation of the nation. Certainly, cm}sltl u dloxf)a
guarantees of rights cannot be said to have been unguly vio| :.te or
these may not even see.the dawn of a new day shm:il ;t:iur, ;aitlo;ogld-
der the present constitutional framework perish — and in 'eeth N

be ﬁ-agic if it must perish — simply because' of the fear lg (:1 ?ngz
of abuse by the over-extension of presidential powers. ) <c>1ns i 2 1otr}1ij
limitations should assume an “unaccustomed f.lcxfb}l;lty A 1}1‘(1}{10 't-hj
grévé period of abnormal conditions, for l'aws, mc.luamg tle ons t1 v
tion, are made to serve and protect the nation and its population, not

hamper their integrity.

DOMESTIC AFFAIRS
In General . -

It is the fundamental doctrine well embodied in both the Philip-
pine and the United States constitutional systems . that separation of
powers lies at the core of -both governmental setups, While there is
nothing in either constitution 'expressly and specifically stating that there
must be a separation of powers into the three departments of govern-
ment, the physical constitutional allocation of powers writes the doctrine
into the foundation of the system. Thus, it can readily be seen that:the
Philippine Constitution provides for the legislative department in Article
VI, the executive department in Article VII, and the judicial. department
in Article VIII, and that the American Constitution provides for the
legislative department in Article I, the executive department in Article II,
and the judicial department in Article III.

The underlying reason for establishing this principle of government
is the fear that arbitrary rule and abuse of authority would inevitably
result from a concentration of the three powers of govenment in the
same person, body of persons, or organ, so that pursuant to the idea
of Montesquieu given in his famous work “The Spirit of Laws”,' which
is considered to have besn responsible for the excellence of the Eng.
lish system of government, the separation of powers doctrine was
adopted.'» Its underlying purpose is to protect the .governed from ar-
bitrary, autocratic rule. In the words of Justice Brandeis, “The doctrine
of separation of powers was adopted by the Convention of 1787, to pre-
clude the exercise of arbitrary power, The purpose was, not to avoid
friction, but, by means of the inevitable friction incident to the distribu-
ton of powers among the three departments, to save the people . from
autocracy.”? Echoing a parallel view, Chief Justice Paras in the case of
Rodriguez and Tafiada vs. Gella,?® said: “Much as it is imperative in
some cases to have prompt official action, deadlocks in and slowness of
democratic processes must be preferred to concentration of powers in
any one man or group of men for obvious reasons.”

128 The requisites are invasion, insurrection or rgbellion or immine;xt ;lang:
thereof and the public safety requires. it. Phil. Fon_sL, Art VII, Sc;::. IO.t(_)E. h:beas
Bill of Rights, a provision on' the writ' says: “The privilege of t e writ o e

) :s shall n’ot be sus’pended' except in cases of invasion, insurrection, or rebel 10;1,
S:I:Sn the public safety requires. it, in any of which eve}?ts the same :;:al)I l;e-siu’fpfa?ﬁ .
during such period the necessity for such suspension shall exist. 5

gd :Ythei:terﬂlunsr;g& 1 (IE). ‘While “imminent danger” is not a ground fo; susl}),e;g
Sor Si; the'late;' Article, the Supreme Court in reconciling thé.se t\:\’!P provisions, held
:}1102 in view of the fact that the position of the. article providing “imminent dangfar
y . ground for suspension is later than the other, and therefore the.latt_est expression
2; athir sovereign will, the -same ‘shall "prevail and therefore imminerit ;langerzls
also a ground for suspension. Montenegro. v. Castafieda, 48 O.G. (8) 3392 (1952).

1129 Montenegro \II.“Ca'staﬁeda, 48 O.G. (8) 3392 (1952).. It cited Barcelorle c;

Baker, 5 Phil. 87 (1905), decided during the regime of the Jones Law, supra, whi
. in turn cited Martin v. Mott, supra: e Co
130 Hirabayashi v. U.S., 320 U.S. 81, 93, 87 L. ed. 1774, 1782, (1943).
13 Duncan v. Kahanamoku, 327 "U.S. 304, 66 S. Ct. 606, 90 L. ed. 688 (1946).

While saving the people from arbitrary rule is an underlying pur-
pose, héwever, the doctrine is also designed .to secure governmental

! Britannica, Great Bdoks, Vol. 38, pp. 69-75.

-12 Sinco, Philippine Political Law; 10th ed., p. 131, citing U.S. v. Bull, 15 Phil.
7, 27; and Kilburn-v, Thompson, 103 U.S, 168, '

2 Myers v. United States, 272 U.S. 52, 293, 71 L. ed. 160, 242-243 (1926), .

3 49 O.G. 465, 471 (1953),
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“President’s power, if any, to issue the order must stem either from an
act of Congress or from the Constitution itself.” Mr. Justice Tuason of
the Philippine Supreme Court, in the case where President Quirino or-
dered the suspension of the elective City Mayor of Manila, charged with

action; to obtain efficiency and prevent despotism.* The U.S. Supreme
Court,in Reid v. Covert,® observed that “Ours is a government of divid-
ed authority on the assumption that in division there is ... strength. .»
" It is for this reason that separation of powers does not mean complete

and absolute separation; i'gther, the constitutional stn.1cture being a C_0m-
plicated system, overlappings of governmental functlons' are recognized
as being unavoidable and inherent necessities to obtain g.ovemmenta}.
coordination® The U.S. Supreme Court, speaking thru Justice Holmes,
in a casé of Philippine origin, said: “It does not seem to need argument
to show that however we may disguise it by veiling words we.dt:') not -a_nd .
cannot carry out the distinctions between legislative and _executlve action
with mathematical precision and divide the branches into ‘watef;tlght
compartme_nts,” for otherwise “our government could not go on. Ini
deed, government is established among men not merely to save tl}e people
from autocracy but also to serve, to secure the general welfare and
promote the well-being of all the people.

It is in this context, torn between the duty of saving the .peoIfle
and of serving them, that we shall examine the scope of presidential

powers in domestic affairs.

In accordance with the separation of powers doctrine, the Pr'esident
vested under the constitution of both countries with the executive po-
wer, the Congress with the legislative power and the Supreme C(.)!.ll't and
inferior courts with the judicial power. Hence, th('a constltt;x’félon sa}):s
that “The Executive power shall be vested in a Presu%’ent A and e
shall “take care that the laws be faithfully execut.ed. ? The Pbﬂlp&n;e
Supreme Court, in Government vs. Springer, speakx'ng thru ]us.gce al-
colm,”® said: “The vesting of the executive power in thi PI.'eS} ent w:;\s
essentially a grant of the power to execute the.: laws; sgml;:ly,l de
United States Supreme Court, speaking thru Justice Blid-(’ in the ;g -
ing case of Youngstown Sheet & Tube Co. vs. Sawyer‘, mvolv1.3g P ’11:?:5-
ident Roosevelt’s order of _seizure to solve a labor dispute, said: “lhe

People v. Rosenthal, 68 Phil.sgﬁ& 343 (1939).
: 1148, 1176 . (1957). . .
(13.;.3.?‘1;;1)2.'(]293-294; Armault v. Pecson, 87 Phil. 418, 426 (1959).
Springer V. PI, 277 U.S. 18¢, 210, 72 T.. ed. 845, 852, 853 (1928).
Phil. Const., Art. VII, Section 1; U.S. Const.; Art. 1I; Sef:. 1. i
Phil. Const., Art. VII, Section 10, -(1); U.S. Const., Section 3; Planas :1 55,
67 Phil. 62, 80 (1939), citing Cunm'ngham_ v. Neagl'e, ]_.35 U.s. 1; 34“:;1'(3 ece.ntrai
The take care clause was described by President Benjamin Hamso‘x? as “d
idea of the office.” Harrison, This Country of Ours, p. 98 (1897). Yoo 71 L
" 10 50 Phil, 259, 285 (1927). Same effect. Myers v. U.S,, supra, at 166, 93;.
ed.; Rodriguez & Taflada v. Gella, 49 O.G. 465; Lacson v. Roque, 49 0.G. 93;
Jones v. Borra, G.R. No. L-6715, Oct. 30, 1953. :
. 11 343 U.S. 579, 72 S. Ct. 863, 96 L. ed. 1153 (1952).

©v.% N o v b

libel and contempt for having used strong language in criticizing a
Judge who had acquitted his Assistant Chief of Police whom the Mayor
had charged with malversation, annulled the presidential order of sus-
" pension, saying: “There is neié'ner statutory nor constitutional provision
granting the President sweeping authority to remove municipal offi-
“cials.”'? Former U.S. President, and later Chief Justice of the U.S.
‘Supreme Court William Howard Taft advocated the principle that ...
the President can exercise no power which cannot be fairly and reason-
ably traced to some specific grant of power or justly implied and in-
cluded within such express grant as proper and necessary to its existence,”
. which “must be either in the Federal ‘Constitution or in an act of Cong-
ress passed in pursuance thereof.”’* Indeed,'** this is. the quintessence
of 4 “government of laws and not of men”—the denial of arbitrary gov-
ernmental action and the affirmation of the supremacy of law, stated by
Mr. Justice Matthews of the United States Supreme Court thus:

When we consider the nature and the theory of our institutions of
government, the principles upon which they-are supposed to rest, and review
the history of their development, we are constrained to conclude that they do
not mean to leave rooin for the play and action of purely personal and arbi-

~trary power. Sovereignty itself is, of ccurse, not subject to law, for it is the

author and source of law; but in our system, while sovereign powers are
delegated to the: agencies of government, sovereignty itself remains with the
people, by whom and for whom all government exists and acts. And the
law is the definition and limitation of power. It is, indeed, quite true that
there must always be lodged somewhere, and in some person or body, the.
authority of final decision; and, in many cases of mere administration the
responsibility is purely political, no appeal lying cxcept to the ultimate tri-
bunal of the public judgment, exercised either in the pressure of opinion or
by means of the suffrage. But the fundamental rights to life, liberty and
the pursuit of happiness, considered as individual possessions, are secured
by those maxims of constitutional law which are the monuments showing
the victorious progress of the race in securing to men the blessings of civiliza-

12 Lacson v. Roque, 49 O.G. 93, 98 (1953).

¥ Taft, Our Chief Magistrate and His Powers, pp. 139-140. :
132 An authority in constitutional law, in reviewing the cases of Neagle (135 U.S.

-1, 10 S. Ct. 658 (1890), Debs (158 U.S. 564, 15 8. Ct. 900 (1895), and Midwest

Oil Company (236 U.S. 459, .5 S. Ct. 309 (1915), frequently cited as sanctioning
broad extension of presidential powers, concluded “that in the area of domestic
affairs except as the Constitution specifically conferred authority on the President in
such matters as appointments, etc., the supremacy of the legislative power was the
basic premise in passing on claims of executive prerogatives.” (Kauper, The Steel
- Seizure Case: Congress, the President and the Supreme Court, 51 Mich. L. Rev. 141,
150 (1952). . .
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1 laws, so that, in-the famous language
the government of the Commonwealth -
f men.’ For tne very idea that one
or the means of living, or any’
of life, at the mere will of an-
try where freedom prevails as be- -

tion under the reign of just and equa
of the Mas:achusetts Bill of Rights,
‘may be a government of laws and not o
man may be compelled to hold his life,
material ‘rights essential to the enjoyment
other seems to be intolerable in any coun
ing the essence of slavery itself.14

‘We are merely participants in a revolution instituted in ]:612, when ng
James of England, offended by the independence of his judges, declared; .
“Then I am to be under the law — which is treason to affirm!” to which
Chief Justice Coke replied, “The King ought not to be under any man
but he is under God and the Law.”s Two centuries later, this was
echoed in the United States in 1882
that: “No man ... is so high that he is above the law ... all the officers
of the government ... are creatures of the law, and are bound to obey

it.)’1e

But aside from these principles or theories of government there is
the basic objective of their existence—to serve and promote the general
welfare and well-being of all the people. The wisdom of the founding
fathers is best expressed in the preamble of the Constitution,'” thus: “The
imploring the aid of Divine Providence, in order to
that shall embody their ideals, conserve and de-
velop the patrimony of the nation, promote thg general welfare, and
secure to. themselves and their posterity the blessings of independence
under a regime of justice, liberty, and democracy, do ordain'and' pro-
mulgaté this Constitution.” The United States Constitution in similar
vein states: “We the people of the United States, in orde.rA to form- a
‘more perfect Union, establish Justice, insure domestic tranquility, provide
for the common defense, promote the general Welfare, and secure the
Blessings of Liberty to curselves and. our Posterity, do ordain and esta-
blish this Constitution for the United States of America.” ‘

Filipino people,
establish a government

The President faces certain problems. during his administrat‘ion whic]
- demand outright and immediate solution in order to effectively _pro-
mote the general welfare, but for which Congress had not provided.

_Faced with urgent problems at hand, the President would certain-

14 Yick Wo v. Hapkins, 118 U.S. 358, 369-370, 30 L. ed.. 220, 226 (1866).

15 12 Coke 63 (as to its verity, 18 Eng. Hist. Re
of the Chief Justice (1849), 272, quoted by Rivera,
P 2513 'gflns:fed) States v. Lee, 106 U.S. 196, 22, 27 L. ed. 171, 182 (1882).
7 The preamble which is to the_ constitution .what the enacting clause is to
a statute, performs not merelj/ a formal but a real and subst:
_ Philippine Political Law, 10 ed., p. 78.. : :

Law of Public Administration,

, when Justice Samuel Miller declared

v, 664-675); 1 Campbell, Lives .

antive function. Sinco,
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:ly be doing a grave injustice to- his people if he were to wait for
‘the slow, ponderous processes of Congress before he may act while
_the multitude, especially the poor, are suffering without immediate
speedy. solution in. sight!® Both countries have established a single,
not a plural executive, and in the United States, its purpose was to avoid
the humﬂating weakness that was the Continental Congress operating
under the Articles of Confederation,’” and in the Philippines, the “framers
... .deliberately accepted the risKs to liberty that might come from a strong
executive, because they saw in him a unifying central authority suited to
the peculiar conditions of the Philippihes, which ... is broken up into .
many islands inhabited by people, of thé same race, it is true, but
speaking a babel of languages, cut off from each other in greater or
less degree by inadequate means of communication and transportation,
possessing a gamut of cultures ranging all the way from the primitive

. culture of remnants of headhunters to thé sophistication of cosmopoli-

tan effates and practicing religions as divergent as the Christian and
the Mohammedan.”® Both countries therefore desired to establish a
strong executive in' the President,” which is not without reason. The
promotion of public welfare is the paramount duty and objective that a
President worthy of the trust should earnestly desire. Under urgent,
peculiar, and pressing circumstances, the President would be justified
in following the Stewardship theory of President Theodore Roosevelt,
which .advocates a residuum of presidential powers so long as it is not
prohibited by specific provisions of the constitution or the laws.”' It was

18 “Yet he is, at the same time if not in the same breath, the voice of the
people, the leading formulator and expounder of public opinion ... While he acts as
_political leader of some, he serves as moral spokesman for all. Well before Woodrow
Wilson had come to the Presidency, but not before he had begun to dream of it,
he expressed the essence of this role: : :

‘His is the only national voice in affairs. Let him once win the admira-". -
tion and confidence of the country, and no other single force can withstand
him, no combination of forces will easily overpower him..His position takes
the imagination of the country. He is the representative of no constituency,
but of the whole people. When hé speaks in his true character, he speaks
for no special interests. If he' rightly interprets the naticnal thought and
boldly insists upon it, he is. irresistible; and the country never feels the zest
for action so much as when its President is of such insight and calibre’.” -Ros-
siter, The American Presidency (1956), pp. 17-18.

19 Myers v. U.S,, 272 U.S. 52; 116117, 47 S. Ct. 21, 71 L. ed. 160, 166 (1926).

20 Tafiada & Carreon, Philippine Political Law, Vol. 1, pp. 276-277 (1961).

21 “The most important factor in getting the right spirit in my Administra-
tion, next to the insistence upon courage, honesty, and a genuine desire to serve the
plain people, was my insistence upon the theory that the executive power was limited
only by specific restrictions and prohibitions appearing in the Constitution or im-
posed by the Congress under its constitutional powers. My view was that every
executive officer, and. above all every executive officer in high position, wasa-
steward of the people bound actively and affirmatively to do all he could for the
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with this concept of presidential powers that President Macapagal issued
Administrative Order No. 2 cancelling some 350 “midnight” or “lag
minute” ad-interim appointments made by then outgoing President G
cia at the eve of termination of the latter’s term whose appointments were
allegedly conditioned that they would immediately qualify, as in fagt
many qualified, as the outgoing President’s alleged desire was to sub.
vert the policies of the incoming administration. There is nothing in the
constitution or the laws’ specifically authorizing a presidential order such
as this, but as there is none prohibiting it, the Supreme Court declined
to disregard Presidential Administrative Order No. 2, thus upholding
presidential powers under the doctrine aforesaid?® This was sanction.
ing broad presidential powers because as to those who had already taken

the oath, although they had not yet entered upon the performance of their

duties, this was dismissal from office without cause.® The very advocate
in fact, -of restricted presidential powers, Chief Justice Taft, when called
upon to pen the decision in the case of Myers vs. United States,® involv.
_ing the presidential dismissal without cause of a postmaster who held
office with a definite statutory term of years, before the expiration of such
term, did not abide by the doctrine of restricted presidential powers, and
sanctioned said removal relying on the grant of executive power to the
President under Article II, and on the constitutional grant of the appoint-

ing power which- was deemed to carry with it the implied power of re-

moval. In both cases cited, presidential action was sustained in order that
the president may carry out his program and policies to better serve

people, and not to content himself with the negative merit of keeping his talents un-
damaged in a napkin. I have declined to adopt the view that what was imperatively
" necessary for the Nation could not be done by the President unless he could find
some specific authorization to do it. My belief was that it was not only his right
but his duty to do anything that the needs of the Nation demanded unless such
action was forbidden by the Constitution .or by the law. Under this interpretation
of executive power I did and caused to be done many things not previously done
by the President and the heads of the departments. I did not usurp power, but-I
did greatly broaden the use of executive power. In other words, I acted for the
public welfare, I acted for the common well-being of all our people, whenever and
in whatever manner was necessary, unless prevented by direct or constitutional or
legislative prohibition. I did not. care a rap for mere form and show of power; I
cared immensely for-the use that could be made of the substance.” Theodore Roose-
velt: An Autobiography, p. 357 (1913). President Taft challenged this concept:
“My judgment is that the view. of . .. Mr. Roosevelt, ascribing an undefined re-
siduum of power to the President is an unsafe doctrine and that it might lead un-
der emergencies to results of an arbitrary character, doing irremediable injustice to
private right.” Taft, ‘Our Chief Magistrate and His Powers, p. 3 (1925).

2 Aytona v. Castillo, G.R. No. L-19313;" January 20, 1962.

'23 “No officer or employee in the Civil Service shall be removed or suspended .

Aexcept for cause as provided by law.” Phil. Const., Art. XII, Sec. 4.
24 272 US. 52, 47'S. Ct. 21,-71 L. ed. 160 (1926).
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the interest of the public by having men loyally serving his administra-
tion without fear of sabotage. President Taft, seeing that public oil
lands were fast being patented so that to allow the same to continue
unrestricted would deplete said public oil lands, ordered the withdrawal
of the same from public sale. This presidential action was sustained by
the Supreme Court.? Obviously, the paramount need of safeguarding
public welfare by saving valuable oil lands to public ownership was the

" moving factor in the presidenti4l action, and the Supreme Court found

presidential powers inspite of the absence of direct legislation author-
izing it, as in fact his action was apparently even contrary to specific
legislation on the matter.

Such specific presidential acts are not legislative rules; they are
‘purely executive acts, which although not laws in themselves; pre-
suppose a law authorizing him to perform them, for which reason and
- necessity require the finding that said power be implied .due to the
exigencies of the situation, As said by Chief Justice Vinson in his dis.
senting opinion in the Youngstown case: '

This does not mean an authority to disregard the wishes of Congress
on the subject, when the subject lies within its control and when those
wishes have been expressed, and it certainly does not involve the slightest
semblance of a power to legislate, much less to ‘suspend’ legislation already
passsd by Congress. It involves the performance of specific acts, not of a
legislative but purely .of an executive character — acts which are not in
themselves laws, but which presuppose a ‘law’ authorizing him to perform
them. This law is not expressed either in -the Constitution, or in the enact-
ment of Congress, but reason and necessity compel that it be implied from
the exigencies of the situation.26

It is not merely the practical urgency of the moment that justifies
such an extension of presidential powers. While there are certain. po-
wers which are exclusive to Congress like appropriating monies, and
powers exclusive to the executive like the appointing power,” there are
powers which are common to both?? upon whick the executive can act
until Congress has -acted because while the President acts in accordance
with law, he does so not because he is an agent of Congress but because

25 United States v. Midwest Oil Co., 236 U.S. 459, 59 I.. ed. 673 (1915).
2 Yolfngstown Sheet & Tube Co. v. Sawyer, 26 ALR 2d 1378, 1434-1435.
2 Springer v. P.S., 227 U.S. 189 (1928). Congress may, however, appoint offi-

cials if necessary to discharge their functions or to maintain their independent exist-

ence. Machem, Law of Public Offices and Officers, Sec. 103.
28 “, . . here is a broad twilight zone between the field of is disti
) s a broa g what is disti
and exclusively legl‘slahve_ and what is necessarily executive in character.’l's Il-llca.trlty
'IT‘::e Ofdmat:}i:ie M:akutlhg Powers of the President of the United States, p. 120 (1925)’
ere 15 nothing in the constitution expressly requiring that each d ient i
be completely independent from each other. ) & " cepartment should
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the Constitution directs him to do s0.” An early example of this patter
of departmental relationship was ‘set in the Flying Fish case,®® where
Chief Justice Marshall denied the President the right to Of_der seizure of
vessels bound from the French port, because Congress had .acted in the

same field of power:

It is by no means Cclear that the president of the United States whose
high duty it is to ‘take care that the laws be faithfully executed,” and who is
commander-in-chief of the armies and navies of the United States, might
not, without any special authority for that purpose, in the then exist-
ing state of things, have empowered the officers commanding the armed |
vessels of the United States, to seize and send into port for adjudication.
American vessels which were forfeited by being engaged in this illicit
conmerce. But when it is observed that [an act of Congress] gives a special
authority to the seizure of vesséls bound, or sailing to a French port, the
legislatuxe seems to. have prescribed that the manner in which this law shall
be carried into execution was to cxclude a seizure of any vessel not bound

to a French port.3!

Similarly, in the extradition case where President Adams.had ordered the
issuance of warrant of arrest of one Jonathan Robbins to carry into effect

the extradition provisions of the Jay Treaty, Chief Justice Vinson found

presidential powers until Congress had - acted, . thus:

This action was challenged in Congress on the ground that no specific”
statute prescribed the method to be used in executing the treaty. John'
Marshall, then 2 member of the House of Representatives, in the course of
his successful defense of the President’s action, said: ‘Congress, unques-
tionably, may prescribe the mode, and Congress may devolve on others the
whole execution of the contract; but, till-this be done, it seems the duty
of the Executive department to exccute the contract’ by any means it

possesses.>2

Likewise, President Washington issued the first Neutrality Proclamation:
without congressional sanction and it was only in 1794% when Congress
enacted oné that subsequent neutrality proclamations were based on:
said law. Likewise until Congress acted, the President governed con
quered territories,* and no Detter example can be cited than when Pres
ident Mckinley was governing the Philippines without Congressional

29 Co_rv;_n, The Steel Seizure Case: A Judicial Brick Without Straw, 53 Colum.
L. Rev: 53, 61, citing Brief for Appellant, pp. 75-77; and U.S. v. Midwest Oil Co.,

236 U.S. 459 (1915). :
30 Little v. Barreme, 2 Cranch 170 U.S. (1804).

31 Litfle v. Barreme,. 2 Cranch ‘170, quoted in.Yoﬁngst()Wn- Sheet v. Sawyer;
and Justice Clark adding: “I know of no subsequent holding. of this Court

supra,
fopthe contrary.” 96 L. ed. 1153, 1212 (1952). . . .
: 32 Quoted by Corwin, A Judicial Brick Without Straw, 53 Colum.-L. Rev. 53, 58
. 331 Stat, 381 (1794). : , . ,
. 328 Corwin, Ibid., at 58-59.
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authorization until the passage of the Act of 1502,% wherein the United
States Congress ratified the acts of the President in organizing the . gov-
ernment under his war powers, so that in. conjunction with the Instruc-
tions of April 7; 1900,% corstituted the organic laws of the Philippines.¥
Justice ‘Clark in the Youngstown case likewise asserted this doctrine
when he denied presidential powers in the steel seizure case because of
the presence of three statutes on th‘e matter, namely, the Defense Produc-
tion Act of 1950, the Labor Management Relations Act, and the Selective
Service Act of 1948, thus pre-empting the field.? ' S

Indeed, to the exercise of broad presidential powers, the Philippine
President ‘can make a better claim than the United States President. The
fundamental difference of unitary and federal system cf government be-
comes relevant here. The United States federal government is endowed
merely with enumerated powers, leaving the reserved still vested in the
States composing the Union,® Internal sovereignty is vested by the people
upon the federal government, not directly, but thru the instrumentality of

‘the various states as units composing the Union, so that we see amend-

ments to the constitution being approved or ratified not directly by the
people but by the “Legislatures of three-fourths of the several States or
by Conventions in three-fourths thereof ...,”* and the President being
elected not by direct popular vote, but by an electoral college chosen
by each State” ... in such Manner as the Legislature thereof may dir-
ect...”! This is not so in the case of the Philippine Presidency which
operates within the context of a unitary system, by which internal sover-
eignty is vested not thru the medium of the provinces or municipalities

" as separate units but by direct acts of the people; so that contrary to the

system'’ followed in the United States Presidency, the Philippine President
is elected by direct popular vote*? and amendments are ratified or ap-
proved not thru the instrumentality of any agency; but by the direct

35 -Act of U.S. Congress of July 1, 1902, printed in" 1 P.AL. 49.
v+ 36, Printed in- Public Laws of the Philippine  Commission, Vol. I, p. LXII.
-+ 37 U.S. v. Bull, 15 Phil.' 7, 26 (1910). : .
" 38 Youngstown Sheet & Tube Co. v. Sawyer, 96 L. ed. 1153, 1212-1215" (1952).
' 39 United States v. Curtiss Export Corp., 299 U.S. 304, 57 S. Ct. 216, 81 L. ed.
255 (1936); U.S. Const.,, Tenth Amiendment. C
' 40 U.S. Const, Art. V. The. prcamble of the Philip?ine Constitution itself has

* riled out the theory of conventional sovereignty when the sentence starts wih “The’

Filipino People,” instead of “We the people” as in_the. United States Constitution.’

. Supra, note 18, p. 117. The Philippine . Constitution specifically provided the “sover-

eignty resides in the people ‘and all govemment authority ecmanafes from them.”
Art. 11, Section 1. oo B o . .
4 U.S. Const,, Ast; II; Sce. 1, par. ;2. .
42 Phil. Const., Art. VII, Sec. 2.
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votes of the people, the sovereign.®® The unitary set-up is furtl;zer.reﬂect
ed in the fact that the Philippine President, unlike the United States
President, is by specific constitutional mandate vested with th’e powe
of “control of all the executive departments, bureaus or offices, " and of
“general supervision over all local governments as may be provided by‘
law.”* “In the United States, the President, under the Federal Con;ti._
tution, has no power of control over the heads of executive c?epa.rhnents:
and offices; he may not, unless expressly authorized by legislation, re-
view their official acts and substitute his judgment and discretion for
theirs. What he can do, and that is all upon the sole basis of the United
States constitution, is that as the executive, he may take such steps as
may be necessary to see that they perform their duties and carry out such
orders as are given to them by the law.™*

Consistent therefore with the purposes of government, to serve the. -
people while protecting them from arbitrary rule, the Presi.dents of both

" countries should ordinarily observe the doctrine of separation of powers
and follow the restricted theory of presidential powers advocated by
President Taft; but practical urgency in the face of. absence of congres-
sional support may justify an extension of presidential powers whenev_e;
the welfare of the people so demands it. The courts may exert a moderat-
ing influence over presidential acts of the latter category in or.der .to.
forestall any danger to autocratic rule without, however, rendering in- .
effective the means necessary to achieve the primordial goal.

Appointing Power .

Neither president can discharge his -functions 'as executive alone.
He must have the assistance of men to carry them out efficiently. As
Justice Malcolm observed in Government of the Philippines vs. Springer,*
where the Supreme Court of the Philippines annulled portions of the law

" 43 Phil. Const., Art. XV; “During the debate on the Exécutive l?ower it was.
the alm1:>st unanimous opinion that wE havs invested the Executive with ratheli] :ex-
traordinary prerogatives. There Iis much truth in thxs‘assc‘rtxox_l. x x x We ca];;ve
thought it prudent to establish an executive "power which, subject to the fiscaliza-
tion of . the Assembly, and of public opinion, will not only know how to .govern
but will actually govern, with a firm and steady hand, unen.lbarratssed by vexatxo;:l

" interferences by other departments or by unholy alliances w1th this and that soc!
group.”. Valedictory Speech of the President of the C.om{en_hon, Claro M. cllliict;‘). .
rinted in Aruego, The Framing of the -Philippine Constitution, Vol. 1I, z%ppen ,
Pp- 1063},]'11()%& .

44 Phil. Const.,

45 Tafiada. & Carreon, Political Law of the Philippines, Vol. 1, p. 296 ( ]‘.96.1),_
citing “Willoughby, Principles of Public . Administration, pp. 36-37; Sinco, Philippine
Political Law, 10th ed., p. 243, citing Kendall v. United States, 12 Peters 524; Con- .
tra, see Corwin, The President: Office and Powers, pp. 83-84 (1957).

46 50 Phil. 259 (1927). . - :

Art. VII, Sec. 10 (1).
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vesting the power to vote all the shares of stocks owned by the Government
in the National Coal Company exclusively in a commiitee consisting of
the Governor General, the President of the Senate, and the Speaker of the
House of Representatives, because Congress cannot by law appoint the
President and Speaker- to- an office, quoting Myers vs, U.S., ¥ which
quoted Madison,® thus: “The vesting of the executive power in the
President alone and unaided could not execute the laws, He must ex-
ecute them by the assistance of’subordinates. This view has since been
repeatedly affirmed by this court ... As he is charged specifically to take
care. that they be faithfully executed, the reasonable implication, even
in the absence of express words, was that as part of his executive power
he should select those who were to act for him under his direction in the
execution of the laws. The further implication must be, in the absence of
express limitation respecting removals, that as his selection of administra-
tive officers is essential to the execution of the laws by him, so must be
his power of removing those for whom he cannot continue to be res-
ponsible.”# ' :

Both presidents were vested by susbtantially similar constitutional
provisions with the power of appointment®. Actually, however, the nature
of this power itself, by the operation of the tri-partite system of govern-
ment, would vest upon the president this appointing power even if there
were no coustitutional provision specifically so empowering him.** This

47 Supra.

48 The Federalist, Nos. 47, 76.

49 At 285, 50 Phil.

50 “The President shall nominate and with the consent of the Commission on
Appointments, shall appoint the heads of the executive departments and bureaus,
officers of the Anny from the rank of colonel, of the Navy and air forces from the
rank of captain or commander, and all other officers of the Government whose ap-
pointments are not herein otherwise provided for, and those whom he may be

- authorized by law to appoint; but the Congress may by law vest the appointment

of inferior officers, in the President alone, in the courts, or in the heads of depart-
ments.” Phil. Const, Art. VIL, Sec. 10 (3). The Philippine President also appoints
with the Commission’s consent, ambassadors, other public ministers and consuls, Ibid.,
Sec. 10, (7), the Auditor General, Ibid., Art. XI, Sec. 1, Justices of the Supreme
Court and Judges of Inferior Courts, Ibid., Art. VIII, Sec. 5, and the Commission
on Elections, Ibid., Art. X, Sec. 1. The United States Constitution likewise provides
that “He [the President] shall...nominate, and by and with the Advice and Consent
of the Senate, shall appoint Ambassadors, other public Ministers and Consuls, Judges
of the Supreme Court, and all other Officers of the United States, whose Appoint-
ments are not herein otherwise provided for, and which shall be established by law;
but the Congress may by Law vest the Appointment of such inferior Officers, as they
think proper, in the President alone, in tEe Courts of Law, or in the Heads of De-
partments,” U, S. Const., Art. II, Sec. 2, CL 2.

51 The President of the Philippines may make appointments during the recess.
Phil. Const., Art. VII, Sec. 10, (4). This is not so under the U.S. Constitution where
only vacancy occuring during the recess of the Senate may be filled by the President.
U. S. Const., Art, II, Sec. 2. .
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has been the common view held by the United States and the Philippine
Supreme Courts, ever since the earlier years of American occupation;.

and up to this day.®® Congress may provide for the qualifications of -
appointees which the President may make, but it cannot limit presiden-

tial discretion in the nomination and appointment. Thus, a law unlaw-
fully limiting Presidential discretion in appointment by providing for the

drawing of lots as a means of determining the district to which judges

of first instance may be assigned by the President has been declared un-
constitutional 3* There is no conflict between the Congressional power to
prescribe qualifications and the Presidential power to appoint so long as
the qualifications thus prescribed do not limit selection and trench upon
executive choice as to be in effect legislative designation® In the case
of Manalang v. Quitoriano,* it was held that:

Congress cznnot, either appoint the Commissioner of the National Em-
ployment Service, or impose upon the President the duty to appoint any
particular person to said office. The appointing power is the exclu:ive prero-
gative of the President, upon which no limitations may be imposed by Con-
gress, except those resulting from the need of securing the concurrence of
the Commission of Appointments and from the exercise of the limited legis-
lative power to prescribe the qualifications to a given appointive office.5¢

While the President may possess the appointing power, his appoint-

ment nevertheless, must be made to an office. Historically, it was- a royal
prerogative in England to create oifices as well as to appoint men to

them, and at the outset the appointing power and the office to which the
appointment would be made were indistinguishable.”” In time, however,
certain recurrent and naturally coherent duties came to be assigned more
or less permanently, so that there emerged the concept of “office” as an
institution distinct from the person holding it and capable of persisting
beyond his incumbency.®® Not all the royal prerogatives of the British
Crown, however, were meant to be vested in the American Presidency,
as there are acts clearly legislative which were, and still are, exercised
by the British Crown; it is not the prerogatives of the British Crown

U.S. 189, 72 L. ed. 845 (1928). .
53 Concepcion v. Paredes, 42 Phil.- 599 (1921).
54 Myers v. US., 272 U:S. 52, 128, 71 L. ed. 180, 171 (1926).
5550 0.6, (8), 2515 (1954). C
56 At 2520, 50 O.G. : .

57- Corwin, The President: Office and Power, pp. 69-70 (1957). “Wherever the

the King, as the head and
fountain of justice, he must use proper words for that purpose; as in the erection of
a new office, thc words ‘erigimus,’” ‘constitutimus,” etc., must be made -use of; and it
hath been adjudged that the word ‘concessimus” is not sufficient, unless there be an

right of granting and'.creating new offices is vested in

office already in being.” Dew v. Judges,

‘3. Am. Dec. 639, 648 (1808).
58 Corwin, Ibid., p. 7. . : .

52 Springer v. Government, 50 Phil. 259 (1927); Springer v. Government, 277
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therefore that should foresHadow th

_ : ose of the Philippi i
States Presidency, but rather “our own Constitution axl'f:lpl-fl;e an‘fi onited
ment must be our only guide s - T of gover-

The Constitution and lawsb of ea : i '

. ' ch country have provided £
establishment of offices.®® The offices of the Presidencfr, the Vic:rl’rtel:e

- idency, and the Supreme Courts of both countries, whose members are .

appom_ted by the President, arg constitutional creations.®! The i
exe:cutn-/e departments are creatures- of law.®2  For a Asition t V;UO‘JS
c:fﬁce, it is essential that it should have been createdpb the (go iian
tion or statutes of the sovereign, or that the sovereign povZer shouldn sh"m-
delegated the right to create the Pposition,** because primarily, th iom
of offices is a legislative function P Y, The creation.
VVln}e appointing power is essentially executive, just as the powe
of creating offices is essentially legislative, consistent with the & .
»ofl presidential prerogatives in matters of domestic affairs as alread e:;)’
vanced, the presidents of both countries may, ‘under certain condi{io )
where'the urgency of the situation so demands, establish the very offi o
to \.JV.thh their appointments may be made$5 The various ngmdslce:
justification already advanced requirec no further elaboration here. °
‘ .Fn matters of domestic affairs, therefore, both Presidents b th
su?mhtude of constitutional mandate and forms of their govemm’entsy a.re
prx.maf-.i]y vested with the duty as executives, to “take care that the ’la .
be faithfully executed,” and having due regard to the tripartite s stg
of government, the Philippine President, like the United States Presx?’dent
s.hould primarily seek his powers either from the law or the Constitu,
n::és Ho;vet;'ler, in the face of Congressional inaction, pressed by the urgenl-t
nee. oo 1
ﬁ’manyobe Pf,s ss;é;x:hon, broader presidential prerogatives may constitu-

CONCLUSION

There is no appreciable difference in the i i
) presidential powers of both
presidents. The system of government established here ancll’ in the United

op. ;%%?;;E)gizl:mame MaTking Po-wers of the Prvesx'dent of the United States,
Col. 3, 2nd ed,, p. 1 SiOPP 204-205; Willoughby, Constitution of the United States,
 Dhilppines ' Sec o, P, PP, 7O

. oo 151, 161, 241,501, 301 e, e ©0%8 US: — 5 USCA, 1037
1917D 3s0 of Health, 127 Cal, 388, 59 Pac. 702 (1899); See Ann. Cas.
o4 C . v

I B Toplennaics gy et By S G, 32 590 (1919,

ample Ex. Or. No. 17, Aug. 24, 1962, 58 O.G, (38) 6077.




ATENEO LAW JOURNAL

250 [Vol. Xii

States is the same — the presidential type. In fact, no less than the Pre,
ident of the United States himself approved the Philippine Constitution
in compliance with the Tydings-McDuffie Act or Independence Law ap:
proved by the United States Federal Congress, said presidential approvaj;
being a prerequisite to the submission of the constitution to the people for
ratification. The Independence Law specifically provided that the Phil
ippine Constitution should establish a republican form of government
containing a bill of rights, which is the hallmark of the American system
of government,

It could therefore be expected that there would not be a marked
departure from the American prototype in locating presidential prero-
gatives in the Philippine Presidency. In matters of foreign affairs, the
status of sovereignty which is inherent in independent nations and the
constitutions which in major aspects bear substantial resemblance, un-
derlie presidential prerogatives so that the Philippines, being an infant
republic, would profit immensely from American experience and pre-
cedents derived from the exercise of broad inherent powers on external
affairs. In the exercise of his war powers in times of war, the Philip.
pine President can seek enlightened guidance in American experience,
because necessity alone undercuts the whole fabric of presidential war
powers for both countries. The common objective of assuring national
survival is the stone of the arch upon which presidential war powers
rest, and whether national survival is Filipino or American, presidential
prerogatives as a means to assure that survival would flow in the same
direction and from the same source. Whether as commander-in-chief
commanding the armed forces in the fiéld, or directing matters in the
‘home front, the Philippine President will find strength in the convic-
tion that, like the American President, he too may exercise broad powers,
and while Congressional delegations may aid him, they should never
unnecessarily restrict him. In matters of -domestic affairs, the President
of the Philippines, like the President of the United States, mwust scale
the balance between the urgent duty to serve his people and the equally
urgent duty to save his people from arbitrary rule. But he must, if he
is to carry the trust with devotion and loyalty. While as a rule the tri-
partite system must be observed, and a government of laws and not of -
men should be the beacon guide, certain periods of a president’s ad-
ministration may demand the exercise of broad presidential prerogatives,
and within this context the Philippine President may claim powers greater
- than those exercised by the American President on the principal justifica
tion that we have established here a unitary and not a federal system of
government, the internal sovereignty of the nation being vested, not
“xipon the instrumentalities of pravinces or municipalities; but directly upon
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the national government. This has resulted in vesting, to the national
government, unlike the United States federa] govemm(;nt which is"i)n
Of. .en'umerated powers, the total and absolute internal soverei nty b tﬁe
~F111.p1no people. Provinces and municipalities, unlike the Stgates o¥ the
Um(:)n do not hold any reserved powers, but merely exercise owee
coming from the National government. Moreover, unlike the l()Jnitl;;
S.tates President, the Philippine President is vested ,by specific constiti
tional mandate with the power ‘of control over all the executive de art-
ments, b\_lr(.:aus and offices, thus making him an effective chief overpth-
vast ad.mmlstratjve setup. Indeed, it is due to these differences that th:
Phlhpp.me President may rightfully exercise presidential powers ev
broader than those exercised by the United States Presidenlt) =



