
NOTE 

DEAD MEN AND TALL TALES 

it r8enio L. Gonzalez* 

INTRODUCTION 
\ 

A tlieologian will define death as the separation of the soul from 
the bodY,,; and a civilist, on the other hand, will define death as the 
e:xtinguis~ment of the civil personality.1 Both definitions seem to 
imply thai death brings about the complete termination and the total 
impossibility of any juridical relation or intercourse between the 
living and'. the dead. For, from the theologian's point of view, no 
rights and obligations can accrue between the living and the corpse, 
much less between the former and the soul. And from the civilist's 
point of view, since juridical capacity is the fitness to be the subject 
of legal relations2 and since death extinguishes juridical capacity, it 
follows that the dead have no juridical capacity, and hence incapable 
of being the subject of legal relations. It sounds so simple. But if 
there is truth in the saying ·that "There is intricacy in simplicity", 
the more will its truthfulness become apparent in the consideration 
of death and its consequences. 

It is not seldom that the dead whom we know we have buried 
haunt us from their graves, not thr~ugh fond memories as the sen
timentalist would call it, nor in th~ form of ghosts as the highly 
imaginative will term it, but rather in the form of domestic and 
property relations, and rights and obligations which they leave be
hind, or which accrue after th!\ir death. So that it is not seldom 
also that through litigation, we have to drag a dead man to court; 
or it is the other way around, the dead man compels us to litigate 
in court. 

The situation presented in this thesis is a typical example of those 
instances where a man does not retire peacefully to his grave, but 
on the contrary leaves a cause for dissatisfaction among those whom 
he leaves behind. 
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The cause for dissatisfaction is a libelous writing in his last will 
and testament, a writing derogatory to the honor of an individual. 

The question presented is whether libel may be committed in a 
will and if in the affirmative, whether the testator, living or dead, 
can be sued and be held liable for the defamatory imputation. 

LIBEL 

The word "libel" is used to denote both the defamatory mattl:!r 
published and the felony committed by the person publishing it. 

As understood in the first sense, a libel is a public and malicious 
imputation of a crime, or of a vice or defect, real or imaginary, or 
any act, omission, condition, status, or circumstance tending tc;> cause 
the dishonor, discredit, or contempt of a natural or juridical person, 
or to blacken the memory of one who is dead.3 

At common law, the law makes the publication of libel punishable 
as a crime, .not because of injury to the reputation but because the 
publication of such articles tends to affect injuriously the peace and 
good order of society. Under the common-law theory, which is em
bodied in some of the statutory provisions on the subject, the cri
minality of a defamatory statement consists in the tending to pro
voke a breach of the peace. 4 

Many of the modern enactments however, ignore this aspect al
together and make a libelous publication criminal if its tendency is 
to injure the person defamed, regardless of its effect upon the public. 
The present Philippine law on libel conforms to this modern ten-
dency.• · · 

For libel to exist, the following elements must concur: 
1) There must be an imputation of a crime, or of a vice or defect, 

real or imaginary, or of any act, omission, condition, status, or cir-
cumstance; 

2) The imputation must be made publicly; 
3) It must be malicious; 
4) The imputation must be direCited at a natural or juridical 

person, or one who is dead; 
5) The imputation must ten~ to cause the dishonor, discredit, or 

contempt of the person libeled; 

a Art. 353 Revised Penal 'Code. 
4 CLARK, CRlMINAL LAW 463 (1915 ed.). 
5 People v. del Rosario, 86 Phil. 163 (1950). 












