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ENTRAPMENT AND 1IN STIGATIO
THE BORDERLINE DEFENSES ‘

« NOTHING corrodes the. foundatron of a’ democratrc socrety as! pernr—
ciously-as: the rajlroading: of an innocent person to jail.by: -overzealous
mbitious :minions of the law.” The dancer of this: practlce becomes
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instigation may be interposed as a defense in a criminal prosecution. But
the validity of this principle as stated and applied is challenged both upon
theoretical and practical grounds. The argument, from the standpoint of
principle, is that the court is called upon to try the accused for a particular
offense which is defined by statute and that, if the evidence shows that
this offense has knowingly been committed, it matters. not that its com-
mission was induced by officers of the government in the manner and cir-
cumstances assumed.® It is said that where one intentionally does an
act in circumstances known to him, and the particular conduct is forbidden
by law in those circumstances, he intentionally breaks the law in the only
sense in which the law considers intent.* - Moreover, as the statute is ‘de-
signed to redress a public wrong and not a private injury, there is no
ground for holding the government estopped by the conduct of its officérs
from prosecuting the offender.” To the suggestion of public policy; the
objectors answer that the legislature, acting within its constitutional’ author-
ity, is the arbiter of public policy and that when conduet is expressly for-
bidden and penalized by a valid statute, the courts are not at liberty to
disregard the law and to bar a prosecution for its violation because they
are of the opinion that the crime has been instigated by government of-
ficials.®

It is manifest that these arguments rest entirely upon the letter of the
statute.” They take no account of the fact that application in the circum-
stances under consideration is foreign to its purpose; and that such an ap-
plication is so shocking to the semse of justice that it has been urged that
it is the duty of the court to stop the presecution in the interest of the
government itself, to protect it from the illegal conduct of its eoffigers- and
to preserve the purity of the courts.® Can an application of the statute
creating a situation so contrary to' the purpose of the law and so incon-
sistent with its proper enforcement as to invoke such a challenge fairly be
deemed within its intendment?® Literal interpretation of statutes at the
expense of the reason of the law and producing absurd consequences or
flagrant injustice has been condemned.** To construe statutes so as to
avoid absurd or glaringly unjust results foreign to the legislative purpose,
is, as we have seen, a traditional and appropriate function of the courts.*'

Objections to the defense of entrapment are also urged upon practical

* Ellis v. United States, 206 U.S. 246, 257 (1906).
4 Ib'ui
° Serrels v. United States, 287 U.S. 435, 445 (1932).
¢ Id. at 445-446.
:Ca‘siey v. United States, 276 U.S. 413 (1927).
Ibi
° Sorrels v. United States, 287 U.S. 435, 446 (1932).
* Ibid.
* Id. at 4560.
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“grounds.”*  But consideration of mere convenience must yield to the es-
sential elements of justice.”* The argument is pressed that if the defense
is available, it will lead to the introduction of issues of a collateral character
relating to the activities of the officials of the government and to the con-
duct and purpose of the defendant previous to the alleged offense.’* For
_the defense of entrapment is not simply that the particular act was com-
mitted at the instance of government officials.’® That is often the case
where the proper action of the officials leads to the revelation of criminal
—enterprises.’® ~The predisposition and criminal design of the defendant are
relevant.’” - But the issues raised and evidence adduced must be pertinent
- to the controlling question whether the defendant is a person otherwise
innocent whom the government is seeking to punish for an alleged offense
which: is the product of the creative activity of its own officials.’* If that
is the fact, common justice requires that the accused be permitted to. prove
it!? - The government in such a case is in no position to object to evidence
‘of the activities of its representatives in relation to the accused and if the
defendant seeks acquittal by reason of entrapment, he cannot complain of
an appropriate and searching inquiry into his own conduct and’ predxsp051~
tion .as bearing upon that issue.® If in conséquence he suffers a disad-
vantage, he has brought it upon himself by reason of the nature of the
defense.”

; The government considers the defense as analogous to a plea of pardon.>
t is assumed that the accused is not denying his guilt but is setting up
special facts in bar upon which he relies regardless of his guilt or innocence
of the crime charged.® According to the opponents of this theory, this
is a misconception. They assert that the defense is available, not in the
view that the accused though guilty may go free, but that the government
cannot.be permitted to contend he is guilty of a crime where the govern-
ment officials are the instigators of his conduct.?* The Federal Courts
in sustaining the defense have proceeded in the view that the defendant is
not guilty.*

It will be seen therefore, that there are several theories advanced with

=

* Id. at 451.

¥ Grimm v. United States, 156 U.S. 604 (1894).
* Ibid.

5 Ibid.

™ Ibid.

" Sorrels v.
S Ibid.

" Fbid.

* Id. at 451-452.
= Ibid.

3 Ibid.

= Foid.

* Ibid.

= Ibid.

United States, 287 U.S. 435, 451 (1932).
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respect to this matter..  This. Note isiwa humble attempt to clarify these
issues' and :to explain certain decisions of the courts on this subject..

De]‘zmtzon and Concept

“In the Philippines,: entrapment rnay be defmed as: a method employed
by. public officers for ‘trapping and capturing the' lawbreaker in‘ the execu-
tion of ‘his criminal plan®® by providing ways and means. forits -execution.?
In the’ United States; entfapment is ‘considered as:a lawless law -enforce-
ment practiced by ‘some’ public -officials®® "of implanting ‘a criminal scheme
in the' mind of -an ‘otherwise- mnocent mdrvrdual wrth a view to: prosecutmo
the individual.2® o : .

"From these defrmtrons we can readrly see that there exists a drstlnctron
between entrapment as understood in the Phlhppmes and entrapment as
apphed in the United States for Whrle in the latter the term is considered
as a lawless law enforcement the same is not, true wrth the former In
entrapment' as apphed in the Un1ted States the crrmlnal scheme is nn-
planted in the mind of an, otherwrse 1nnocent person, whrch is not. ‘the case
in the Philippines. . Both however, are employed for trappmo and captur-
ing the individual with a view to eventual prosecution. In both instances,
the entrapment is made by a pubhc offrcer or peace officer.

Accordrng to Websters Internatlonal Drctronary, to, 1nst1gate is “to ooad
or. urge. forward to provoke or to incite used chxeﬂy wrth reference to
evil actions; as to 1nst1gate one to -a_crime.’ Instrgatron therefore is the
" act by which:one incites another to do somethm as to 1n]ure a thlrd per-
son, .or, to commlt some crime or mlsdemeanor ® Tt w1ll be notlced that
this defrmtxon is broad in the. sense that it embraces bot.h a private per-
son. and a. pubhc officer as the 1nst10ator In the Phlhpplnes mstlgatlon
is ;hnnted to the inducement made by a public officer .only, as shown in
the various decisions of the Stupreme Court as well as the Court of Ap-
peals, whrch will be drscussed subsequently

e ‘People v. Galicia, (CA) 40 O.G. 4475 (1941).

* The Spanish Penal Code from which our Revised Penal” Code has been
derived does not have any specific provision regarding entrapment. - Likewise,
the present Revised Penal Code of the Philippines has not incorporated - any
provision on entrapment. The texts on Criminal Law by Professor  Padilia
(1 CRIMINAL LAW, 6th ed. 1955), Reyes (THE REVISED PENAL CODE, 1954 ed.),
and Francisco (1 THE REVISED PENAL CODE.ANNONATED, 2d ed. 1954)- discuss
the topic of entrapment and instigation under article 12 of the Reviséd Penal
Code which provides for: “Circumstances which Exempt from Cri'mi'nal Lia-
blhty ”

® Note, Entrapment as a Defense to Criminal Prosecution, 44 HARV L.
REv. 109 (1930).
* The word entrapment is not found in BOUVIER'S LAW DICTIONARY: ( Rawle s
3d ed. 1914), nor in WORDS AND PHRASES (2d Ser. 1914). .
* BOUVIER’S LAW DICTIONARY 1605 (Rawle’s 3d ed. 1914),
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Entr’apmentfand flnstigation as a.Defense in the: Philippines.::

" Entraptent i no bar to the prosecution and conviction of the lawbreak-
e’f_i’ The case of People v. Galicia,* bears out this pomt The defendants
here, argumg that the Constabulary agent induced’ them to embark on the
venture of excavating the tomb and burial place ina Cathohc Cemetery,
charoed the government agent with' having mstrgated them to commrt the
offense. This was denied by the Constabulary agent who stated that they
were merely instructed to shadow the defendants, who were suspected of
plannrng to desecrate the tomb. The court found out” that there was no
instigation, ‘only ‘entrapment, and decided as follows: )

Whr]e it has. been said that the practice of entlappmo' a person into crlme
for the purpose of instituting criminal prosecutions is to be deplored and while
instigation, as distinguished from mere entrapment, has often been” condemned
and has sometrmes been held to prevent the act from belng crlmmally punrsh-
able, ‘the general rule is that it is no defense to the perpetrator of the crime
’rhat facilities for its commission were purposely placed in his ‘way, or that
the ¢riminal act was done at the ‘decoy solicitation’ of persons seeking to expose
the criminal, or detectives feigning complicity in the ‘act weré present and appa-
rently assisting in its commission. Especally is.this true in that class of cases
where the offense is one of a kind habitually commited, and the sohcrtatlon mere-
ly furnishes the evidence of a course-of conduct. Mere deceptlon by the'detectives
will not-shield the defendant, if the ‘offense was committed- by him free from
the influence or- instigation of the detective. Teoe Tk :

v Entrapment therefore as distinguished from mstwatron cannot offer a
vahd excuse to defeat prosecutron This was the' ruling ‘set forth in the
case ‘of People v. De Hilajio,* and subsequently rerterated 1n People V.
Tiu Ug®®

.In the former case, the agents of the Prrce Stabrhzanon Corporatron pre—
sented themselves in the store of the defendant and indicated therr rnten—
_ tion to buy some artrcles for sale therein. The r)urpose of gom0 to' the
store” was ' in, obedrence to a preconcexved plan to determiné’ 1f the law ‘was
being ‘violated. It was held that inasmuch’ as these agents have not done
any overt act’ which may ‘in any way induce or influefice the defendants
to’sell their goods ‘at prices beyond those fixed by law, the quiestion of
inducement is out of the picture, since charging excessive prrces ‘originated
from the mind of the accused and not from the agents:’ What they d1d
was merely o lay a trap to detect those who violated -the  law.

‘Entrapment is not prohibited’ as contrary to public policy. It is insti-
gation” which- 1§ Contrary ‘to’ public’ policy and - consideréd “illegal ** Thus,
the mere fact that the' Chief of the Customs Seerét’ Service pretended to
agree to a plan for smuggling lllega]ly‘ rmported_ opium through the Cus-

? (CA) 40 0.G. 4475 (1941). T E
49 0.G. 2242 (1953) :

* G.R. No. L-6793, March 31, 1955.
* Ibid.
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toms House in order to better assure the seizure of said opium and the
arrest of its importers is no bar to the prosecution and conviction of the
latter.®> Our Court of Appeals has applied the same doctrine holding that
entrapment would not be a valid cause for quashing the prosecution.*® In
one case, a policewoman in charge of preparing indorsements regarding ap-
plications for firearm licenses, hinted to an NBI agent that she was not
averse to receiving some money for expediting the approval of licenses, and
when offered P50.00 in connection with the approval -of firearms license
of a Chinaman, she received it. This is a clear case of entrapment, not
instigation, and the Court of Appeals convicted the defendant, declaring:

The principle evolved from the cases appears to be that in a prosecution for
an offense against the public welfare, such as accepting a bribe, the defense
of entrapment cannot be successfully interposed; and this is.so when it ap-
pears that there was a ground of suspicion or belief of the existence of of-
ficial graft and a conspiracy by officials to obtain bribes, in which the per-
sons caught were not the passive tools of the entrapping party, but knowing-
ly received the bribe, especially since the persons entrapping them had no in-
tention to participate in the wrong.”

Instigation however, is a valid defense in criminal prosecutions, provided
it is made by a public officer. In the case of United States v. Phelps,®
for instance, an Internal Revenue agent went to the defendant three times
to convince the latter of his genuine desire to smoke opium; because of
the agent’s insistence the defendant made efforts to find a place where
they could smoke the drug. The accused was acquitted on the ground
that the criminal intent originated in the mind of the entrapping agent and
Phelps was merely induced to commit the act by repeated solicitations. The
same doctrine was subsequently upheld in the case of People v. Abella.®
‘Having received information that certain persons in Cebu were' illegally
selling dynamite, a certain Lt. David, put on a disguise, simulating a mer-
chant, offered a tempting price, and caused the accused to sell him dyna-
mite. The Attorney-General contended that the officer did not induce
but merely tried to ascertain whether his information as to the illegal sale
of dynamite was well-founded. The court believed that there was induce-
ment, direct, persistent and effective, because the officer who wanted to
verify the information he had, did not limit himself merely to inquiring
into the consummated acts, but induced the accused to commit another
act similar to those about which he had information. The court went on
a step further, condemning the inducement or instigation made by the pub-
lic officer as highly reprehensible and reasoned out as follows:

“ People v. Lua Chu, 56 Phil. 44 (1931).

® People v. Tan Tiong, (CA) 43 0.G. 1285 (1947).
* People v. Vinzol, (CA) 47 0.G. 294 (1949).

® .16 Phil. 440 (1910).

® 46 Phil. 857 (1923).

~
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Any member of the Constabulary who may know of a contemplated criminal
act, or of any act that may lead to the commission of the erime, will do his
utmost to prevent it rather than allow it to continue merely for the purpose
of securing the conviction of the offenders.

in the United States.

- As a rule, one who is instigated, induced, or lured by an officer of the
law or other person for the purpose of prosecution, into committing a ‘crime
~which he had-otherwise no intention of committing may avail' himself of
the defense of entrapment*' under a plea of not guilty.#? It is a positive
defense*® the invocation of which necessarily assumes that the act charged
~ was -committed.** Such ‘entrapment is shown where it appears that the
cers or their agents incited, induced, instigated, or lured the accused
into committing an offense which he otherwise would not have committed
and had no intention of committing.** In other words, if the criminal in-
nt or design to commit the offense charged originates in the mind of the
person who seeks to entrap the accused*® and to lure him into commission
of the crime merely for the purpose of arresting and prosecuting him*” no
_-conviction may be made.

_ The defense seems to have been given impetus by the case of Woo Wai
- v. United States,*® where the government officers, in order to inveigle the
accused into a pesition where they could squeeze certain information out
of him, formed a scheme to smuggle Chinese into the United Statés and
after months of urging, induced him to take charge so that he might
prosecuted.  In Idaho, officers originated and .carried into effect. a
plan as a result of which the accused was charged with attempting to in-
duce a female to reside with him for immoral purposes, although in fact
- his intentions were innocent.** A similar outrage is found where a mem-

ber of a “purity squad” induced the procuring of a prostitute by a hotel
servant previously innocent of such an act.® In Sam Yick v. United

“ Ibid.
/-j‘ United States v. Kaiser, 138 F.2d 219 (1944).
* Sorrels v. United States, 287 U.S: 435 (1932).
“ People v. Lee, 48 P.2d 1003 (1935).
State v. Varnon, 174 S.W.2d 146 (1943).
" Kott- v. United States, 333 U.S. 837 (1947).
¥ Gargano v. United States, 24 F.2d 625 (1928); Newman v. United States,
281'F.2d 681 (1924); Reyles v. United States, 340 U.S. 877 (1950).
-~ * United States v. Echols, 253 Fed. 862 (1918); Sam Yick v. United States,
0 Fed. 60 (1917). Such defense is not available,” however, where the officer
“Other person acted in good faith tor the purpose of discovering or detecting
¢rime and merely furnished the opportunity for the commission. thereof by
g Wwho had the requisite criminal. intent. Thomas v. State, 187 S.W.2d. 529

).

. 23 Fed. 412 (1915).

. State v. Mantis, 32 Idaho 724 (1920).

7 State v. McCormish, 59 Utah 58 (1921).

®
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States,* "a-Chinese offered a -bribe to -an officer - who, ‘thereupon,- enticed
the accused: to  combine with him: in ‘the smuggling of Chinese, and then
charged him with the latter crimie. Other instances are the suggestion of
a bribe by officers;® the formation of a plan for bringing in liquor from
Canada where officers had no evidence of prior violation by . those con-
cerned;™ persuasion of an innocent person to obtain marcotics;** accosting
a partially- intoxicated citizen by a: Military Police: Officet, to entrap ‘him
into obtaining liquor;®® sending.an: Indian .decoy, who -had.not.the racial
characteristics, to- purchase:liquor;®- and. the soliciting* of articles to, be
shipped. in-viclation of :the. Food and- Drugs Act ~without facts on whrch
to base suspicion: of pnor -violation.*. .- : : : SR

“In all these ‘Cases, it is necessary that the element of 1nducement or insti-
Furthermore the’ entrapment must have been made
Thus mstloatron by a prlvate person not actmg in
cooperatron wrth pubhc offxcers is. no defense The eAceptlon ‘to ‘this
rule is when the private party mstroatmv is the offended party himself. - The
owner therefore cannot_ aid, encourage, or solicit the commxss10n of a
crime against his own property;® and where such is the case no. offense
is committed because in law, one cannot be deemed to be m]ured by an
act which he was instrumental in procuring to be done** - Mere’ passrve ac-
quiescerice in the commission of a crimindl act for the purpose of securing
the detecuon and pumshment of the’ perpctrator has, however, ‘been con-
strued as not amounting to consent %2 Thus where the accused has formed
his. own intent and design to commit the offense againist property, the fact
that the owner on the dlscovery of such an 1ntended crlme stands by and

'vatron b present 58
by a publrc ‘officer.

3240 Fed. 80 (1917).
% United :States ¢x: rel. Hassel v. Mathues,
% .United States v. Certam Quantities of Intoxxcatmg quuor
(1923).
* Butts v: United States, 273 Fed. 35 (1921).
% United States v. Echols, 253 Fed. 862 (1918).
¥ Voves v. United States, 249 ‘Fed. 191 (1918). :
¥ United States v. Eman Mfg. Co., 271 Fed. 353 (1920). The .defense
has been raised in cases involving bank robbery and murder but further cases
of atrocious crimes have not been found.:

# Polski v. United States, 33 F.2d 686 :(1929); Newman v. Umted States,
281 F.2d 681 (1924).

% Polski v. ' United States 33 F.2d 686 . (1929)

22 F2d 979 (1927) ;
290 Fed

Evidence of defendant’s

conversation and .dealings  with informer in trial for transporting, intoxicating
liquor is-inadmissible-to.show entrapment, in; the absence of evidence that informer
Beard v: Unlted States, 59 F.2d

was an officer or- agent of -the: goverr‘ment
940 (1932)..
% Tove V. People, 160 T 501 (1896)
9 Connor v. People, 18 Colo. 373 (1894).
2 Conway v. United States, 1 F.2d 274 (1924)
State v. Hughes, 181 S.E. 737 . (1935) - )
“ People v. Hall, 23 P.2d 783 (1933).

2

~ .
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permitting an agent to act-as a supposed- confederate,? :does net -constitute
consent-to the commission. of the crime as:will establish: entrapment, on
the theory .that the consent is: given only to the: performance;.of: anything
that may be necessary to an -exposure: of the crime and not:to the com-

mission of the crime itself.*

Essence of the Defense of Entrapment

Thevery essence of the defense -of entrapment is that the crime oncmated
in the mind of the officer rather: than in that of the accused.®: To obviate
the defense of entrapment therefore, it may be shown that the accused has-
_ himself done everything essential to make out a complete offense against
the law.®® The defense is available if the entrapping, officer or person per-
forms any of such essential acts.”® Nothing done by the entrapping per-
son, who-is: present with the knowledge and . consent 'of; the victimy will :be
imputed to: the:-accused and the prosecution will fail if it is necessary that
something done. by such person should be imputedito:the accused in:order
to constitute the offense:’® :Hence, a distinction has: been :drawn-between:
thé: inducement of an:innocent person to do..an wunlawful act, and the:
setting of a trap to catch one in the execution of:a criminal plan:of-his own;
conception.”™ An act of the latter. character by an officer. is not regarded:
as a defense to a person who has the intent and: design.to: Commit :a criminal.
‘offense and who in fact does commit the essential acts constituting it mere-
‘ly because an officer of the law, in his effort to secure evidence agamst
‘such person, affords him an opportunity to commit” the ciiminal ‘act or’
purposely. places facilities in. his way or aids and: encourages:. ~him in the
erpetration thereof.”> It is no defense, therefore, for breakmo and en-

g a store, that a town marshal, for detective nurposes encouraced
unselled, and aided the accused in such act: 7% An ofﬁcer may, when_
ing. in: good faith with a view to, detectlno crime, make use . of deception,;,
1ckery, or artifice;” and so it is not a defense that- decoys: were used to

% People v. Rodriguez, 214 Pac...452 (1923) The original desrgn, however,
ust be formed independently of such an.agent; and where a person approached
y the thief as his confederate notifies the owner or pubhc authorities, and being
uthorized by them to do so assists the thief .in carrying out the plan, the
arceny is nevertheless committed. Varner v. State, 72 Ga. 745 (1884):
® People v. Rodriguez, 214 Pac. 452 (1923). .
% Capuano v. United States, 2 F.2d 41 (1928).
® People v. Lanzit, 233 Pac. 816 (1925).
. Stevens v. State, 2 P.2d 282 (1931).
* People v. Lanzit, 233 Pac. 816 (1925).
" United States v. Roett, 336 U.S. 960 (1949) Ryles v. Dmted States,
40 US. 877 (1950) ; United States”v. ‘Smith, 43 724 173 (1930), Partan v.
ited States, 251 U.S. 561 (1920) .
United States v. Roett, 336 U.S. 960' (1949); United’ States v. Spadafora,
pS 897 (1951).
: State v. Abley, 80 N:W. 225 :(1899). -
United States v. Wray, 8 F.2d"429 (1925) Stem V. Umted States 334
- 844 (1948). !
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present an opportunity for the commission of the crime™ or that detectives
or- others feigning complicity in the act were present and were apparently
assisting in its commission.” Especially is this true in that class of cases
where the solicitation merely furnishes evidence of a course of conduct.’
In such a case the entrapper may even provoke or induce the commission of
a particular violation of the law, if he knows or has reasonable grounds
to believe that the accused is a repeated or habitual offender.”™ But if an
officer of the law or his agent generates in the mind of one who is en-
tirely innocent of any-criminal purpose the original intent to commit the
acts which are in violation of statutes or induces him to do such acts, a
conviction is improper.™ "

Nature, Basis, and Application of the Doctrine of Entrapnient.

The practice of inducing or. instigating the commission of a crime by
an otherwise innocent person has been denounced as reprehensible and
contrary to sound public policy.*® The underlying basis of the doctrine
is that the accused has committed no crime at all rather than that he is
furnished an excuse or justification.®* It has a limited application, the
basic thought being that officers of the law shall not incite crime merely
to punish the perpetrator.®> The dignity of the state which overshadows any
question of violation of personal rights is at stake.s*-

N

Entrapment and Instigation, Distinguished.

In the Philippines, a distinction is made by the Court as follows:

There is a wide difference between entfapment and instigation, for while

in the latter case the instigator practically induces the will-be accused  into
the commission of the offense and himself becomes a co-principal, in- entrap-
ment ways and means are resorted to for the purpose of trapping and’ captur-
ing the lawbreaker in the execution of his criminal plan®

“ Price v. United States, 56 F.2d 135 (1932) ; Polski v. United Stdtes,
33 F.2d 686 (1929); Butts v. United States, 273 Fed. 35 (1921).

" State v. Berry, 93 P.2d (1939). !

" Nero v. United States, 342 U.S. 872 (1951) ; Moss v. States, 111 Pac.
950 (1910).

® United States v. Becker, 62 F.2d 1007 (1933).. The faet that one of two
co-defendants was entrapped does not exonerate the other. People v. Ficke,
175 N.E. 543 (1931). i

* United States v. Certain Quantities of JIntoxieating Liquor, 290 Fed, 825
(1923) ; Billingsley v. United States, 257 U.S. 656 (1921).

® Strader v. United States, 72 F.2d 589 (1934) ; Ritter v. United States,
293 Fed. 187 (1923). )

¥ Woo Wai v. United States, 223 Fed. 412 (1915) ; State v. Mantis, 32 Idaho
724 (1920). :

* United States v. Swallum, 39 F.2d -390 (1930).;

* Casey v. United States, 276 U.S. 413 (1927) (dis. op.)

* People v. Galicia, (CA) 40 0.G. 4475 (1941).

~
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Entrapment, as’ distinguished from instigation, cannot offer a valid ex-
cuse to defeat prosecution.®> It is not prohibited as contrary to -public
policy. Instigation, however, is considered contrary to public policy and
held illegal.*® ; :

In the United States, no distinction is made between the two terms. Insti-
gation is usually applied to designate the means employed by the peace
officer in the entrapment of a person and for this reason the terms are,
oftentimes used interchangeably. It should be observed that the instiga-
tion - referred to in the Philippines. is the entrapment interposed as a de-
fense in the United States; and the entrapment known in the Philippines

corresponds to the legal entrapment®” in the United States.

- Questions. Relative to This Subject.

1. Suppose a private person not acting in cooperation with a public
officer induces another to commit a criminal act, for what he believes was
- a noble purpose of entrapping and capturing the individual with a view to
gventual prosecution. - Will the defense of instigation lie?

" This question would not have presented much difficulty if the instigator
had no intention of capturing the individual, because in such case the
instigator would be a principal by inducements® and the instigated person,
a principal by direct participation® or a principal by indispensable co-
operation” as the case may be. The intention to apprehend, however,
‘does not change the situation. Referring to the doctrine of entrapment
in the United States, which is instigation in the Philippines, it says:

Furthermore the entrapment must have been made by a public officer. Insti-
gation by a private person not acting in cooperation with public officers is no

defense.” )

To constitute a valid defense, therefore, the entrapment must be made
by a public officer or by a private person acting in cooperation with a pub-
lic officer. Any other private person is excluded, unless the private per-
son who instigates the crime is the offended party himself,°* in which case,
. the defense may also be raised. i

® People v. De Hilario, 49 0.G. 2242 (1953). y
® People v. Tiu Ua, G.R. No. L-6793, March 381, 1955.
¥ Thomas v. State, 187 S.W.2d 529 (1945). R
¥ Article 17 of the Revised Penal Code provides: “The followmg are con-
dered principals: 1. Those who take ‘a direct part in t.he' execution of the
act. 2. Those who directly force or induce others to commit it. 3. Those who

* Polski v. United States;, 33 F.2d 686 (1929). See also: Beard v. United

States, 59 F.2d 940 (1932).
“ Love v. People, 160 Ill. 501 (1896).
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2. ‘What is..the criminal liability of the :instigator with. respect.to. the
offense allegedly committed by the instigated individual? -
_H he is-a private person, not acting in cooperation with-a public offrcer
he is deemed to be a principal by inducement as stated above by virtue
of the provision of. Article .17 of the Revised Penal Code,

But if he is a pubhc offlcer may he be consrdered also a prrncrpal by
inducement? : :

There. are ‘two ‘views' with respect to this question. One: view follows
the principle stated in the case of People v. Galicia,®* which considers the
instigator (4 -police’ officer) “as-a’ co-prificipal because he' induces ‘the ac-
cused to commit the ‘offense: The:officer, therefore, in-instigating a per-
son to commit an offense will be exposing himself to criminal prosecutron
as a principal by inducement, regardless of his intention o ensnare and
apprehend the accused. . The objection to this theory is that the statement
in the Galicia case is a mere.: dictum inasmuch as the pohce officer was
not on trial,

The other thcory mamtams that the 1nst1gatmg pubhc offrcer cannot be
held liable as a co-principal by inducement, with respectto the cnme in-
duced, provided that his intention is. merely to entrap. Thrs is premlsed
on the ‘belief that the underlymg basis of the doctrine of entrapment is that
no crzme has been committed,®* and not to furmsh an exemptrng95 or justify-
ing crrcumstance 96 Therefore, if . no crime_ 1s commrtted there is_also ‘no
criminal.  And if the instigated mdrvrdual is acqurtted on this ground the
same ‘should hold true with respect ‘to the. 1nst1gator Howev there is
“no decision yet, by the Supreme Court or the Court of Appeals 'reso!vmg
this particular question . i..... - : v .

37 May ‘the’ lnstxoated individual file a criminal action against the insti-
gating officer?

According to Article 363 of the Revised Penal Code, “Any person who,
by any act not constituting perjury, shall directly incriminate or impute
to an 1nnocent person the - commission ‘of ‘a crime, shall be punxshed by
arresto mayor.” -

This provision has been interpreted by the Supreme Court in the case
of People v. Rivera® to refer to any . act which tends directly to cause a
false prosecution. -The instigator may be prosecuted under this ‘article
because his instigation tends to cause a false prosecution.

4. If, as a consequence of the instigation, damages resulted to a pri-

% (CA) 40 0.G. 4475 (1941).

* Woo Wai v. United States, 223 Fed. 412 (1915); State v. Mantis, 32
Idaho 724 (1920).

» See Article 12 of the Revised Penal Code.

* See Article 11 of the Revised Penal Code.

% 59 Phil. 236 (1933).

~
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vate person, has he the right to recover civil damages against the persons
involved in the instigation? For example, a member of the purity squad
induced the procuring of a prostitute by a hotel servant previously inno-
cent of such an act. Publicity was given to the arrest and as a result of
which decent people shied away from patronizing the hotel. - Who will be
civilly liable for the damages suffered by the hotel owner? Or supposing
that robbery was committed at the instigation of a policeman and damage
was suffered by the victim in terms of broken windows, furniture, machine-
ries, etc., who will shoulder the civil liability?

It goes without saying that in the criminal action against the person insti-
gated, the action is between the state and the instigated. And the basic
theory for the acquittal is that the state thru its agents, the police officers,
has.induced the accused to commit the crime. The injustice and repug-
nance to public policy which characterize such practice is absent in the
event that civil suit is brought against the instigated, if the party who suf-
fered the damage has no part in the instigation. Instigation does not pre-
clude discernment on the part of the person instigated. Further, the per-
son - instigated cannot logically claim ignorance of the wrongful act. The
" peace officer who is a party to the commission of such act must neces-
sarily be also civilly liable. A person who is not criminally responsible
may still be civilly liable. Thus, acquittal on the ground that the guilt
has not been proved beyond reasonable doubt does not bar a civil action
for damages.®®

Rule 107, Section 1, paragraph (d) of the Rules of Court expressly
provides:

Extinction of the penal action does not carry with it extinction of the civil,
unless the extinction proceeds from a declaration in a final judgment that the
fact from which the civil might arise did not exist.

Article 21 of the New Civil Code of the Philippines provides:

Any person who wilfully causes loss or injury to another in a manner that
is contrary to morals, good customs or public- policy shall compensate the latter
for the damage.

=

The courts are uniform in their opinion that instigation is reprehensible
and contrary to public policy. Some authorities have even gone to the
extent of saying that instigation is as condemnable, if not more so, as third
degree,® since it involves the creation of a criminal by governmental agen-
cy.’*® - It is reiterated, however, that this offensive characteristic should not
prejudice an innocent third party who suffered damages as a result of the
instigation,

*® Art. 29 NEw CiviL CODE.

. * Note, Entrapment as a Defense to .Criminal Prosecution, 44 HARV. L.
Rev. 109 (1930).

 Polski v. United States, 33 F. 24 686 (1929).
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5. In cases:of entrapmerit, is the crime attempted frustrated, or consum-
mated?

This questioni can best be answered by citing specific illustrations.  For
instafice, a man was under investigation by a police officer for a probable
violdtion 6f the law. He offered the officer P1000 if the latter would drop
the- Iﬁvestlgation and farther action against him.  The officer pretending to
go alétig with the proposition “réported the matter to his superior officer.
A plan for entiapment was laid. When the peérson under investigation
gave the money to the Police Officer, he was placed under arrest. Is this
attempted, frustrated, or consummated corruption of -public--officials?

In the case of People vs. Ng Pek,* the Supreme Court found the ac-
cused g’uﬂty of attempted cortuption of pubhc officials when he offered
and dehvered the athount of one peso to a patrolmian in order to dissuade
fim from compIymo w1th his duty td arrest said accused but who instead
of accedmg to such proposal ‘immediately placed the person under arrest.
Pertinent portion of the decision is quoted as follows:

\

‘Be that as it niay, and assuming that the accused really offered and delivered
money to the police officer, there:is no question that the latter refused to be
corrupted. In similar cases this.court has repedtedly held the crime to be
attempted. (U.S. vs. Paua, 6 Phil. 740; U.S. vs. Camacan, 7 Phil. 329; U.S.
vs. Tan Gee, 7 Phil. 738; US vs. Sy-Suikao, 18 Phil. 842; and U.S. vs. Te Tong,
26 Phil. 453).

In the last of these cases herein c1ted it appears that the accused Te Tong
sffered and delivered P500 to a: police in consideration 'of the.latter’s agreeing
to deliver to the Chinaman certain books, which the police officer had seized
from him and which showed that he was guilty of playing the prohibited game
of jueteng, and to substitute said books with others frawdulently concocted - for
thé purpose. Immediately after the delivery and substitution ‘of the books and
the receipt of P500, the police officer arrested the Chinaman. The Court. said
that the only questlon was whether the crime was attempted, frustrated, or
consummated bribéry. Following the previous cases above cited, which involved
similar facts, the court held that “while there is some authority to the con-
trary, we are of the opinion that we should follow substantially uniform hold-
ing of this court which declares the crime to be attempted bribery.”

It will be noted that there appears to be a misnomer, for while the court
kept on designating the crime as bribery a reading of the case shows that
the ¢rime under consideration is Corruption of Public Officials defined in
Atticle 212 of the Revised Penal Code.'®

What is the stage of execution of the crime of direct and indirect bribe-

146 0.G. (1s) 360 (1948).

12 Article 212 of the Revised Penal Code provides: “Corruption of Public
Officials.—The same penalties imposed upon the officer corrupted, except those
of disqualificatioh and suspefnsmn shall be imposed upon any person who shall
have made the offers or promlses or given the gifts or presents as described
in the preceding articles.”

-
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ry as defined in Articles 210 and 211 of the Revised Penal Code respective-
ly, in cases involving entrapment?

Bribery is consummated by the consent of the official. It is not essen-
tial that the public officer should actually perform the aet which he agreed
to commit.’*® In the case of People v. Vinzol,*** the accused was found
guilty ‘of bribery, the court stating in effect that while there was entrap-
mient, ‘there was no instigation. Examination of the penalty imposed in-
dicated that Vinzol was adjudged guilty of consummated bribery.

In another case, a person posed as the representative of a certain em-
ployment agency and promised a job seeker employment, should the latter
give him P50 supposedly required by the agency. The intended victim
“asked that he be given until the next day to raise the money. Subsequent
thereto, he ‘went to the main office of the agency to determine if the ac-
cused was really its agent. He was informed that the man was in no way
connected - with the firm. Officers of the law were informed and an en-
trapment laid. - Upon receipt of the money from the intended victim, the
defendant was placed under arrest. Is this attempted, frustrated, or' con--
summated estafa? N

In the case of People v. Gutierrez,"® the facts disclosed that the accused
offered to give the complaining witness work as office boy in Ft. McKinley
with a salary of P25. He asked from the complainant $3.75 for X-ray
examination. Upon receipt of the money he was placed under arrest. The
court found him guilty of frustrated estafa. The basis for said decision
was that the element of damage for this particular offense was not present
as the amount given by the intended victim had been recovered.

Entrapment in extortion cases (robbery)- should be regarded as com-
summated even if the money had been recovered from the culprits inas-:
much as-damage to the victim is not an essential element of the crime of
robbery.1%¢

The determination therefore, of the stage of execution of a criminal of-
fense involving entrapment depends upon the kind of crime charged and
the circumstances surrounding it. This is attributed to the fact that the
elements satisfied in the crime during entrapment varies with the crime
involved.

Conclusion.

An examination of this Note reveals that the defense of entrapment
has been the subject\ of various legal controversies. In the illustrations

** PADILLA, 2 CRIMINAL LAw 299 (1955).
M (CA) 47 O.G. 294 (1949).

WO (CA) 40 O.G. 125 (1939).

 See Art. 293 of the Revised Penal Code,
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given, it will be seen how easily officers of the law may deviate from the
truth in their testimony before the courts in order to make it appear that
the apprehension of the accused was by virtue of an entrapment which
finds judicial sanction in this jurisdiction. We can see from the very nature
of these cases that this doctrine involves a ticklish and sensitive application.
If a public officer could resort to instigation, it is not idle thinking to as-
sume that he is capable of claiming entrapment by the simple expediency
of testifying that the criminal intent originated from the accused. Peace
officers in their desire to enforce the law should not resort to this foul
means. Their zeal and enthusiasm should be tempered with judiciousness
in order to protect innocent citizens from unnecessary embarrassment and
suffering.

However, the strong probability that the person apprehended and charged
as a consequence of a valid entrapment would shift the criminal initiative
to the officers who have arrested him cannot be overlooked. These con-
siderations expose the courts to uncertainties and errors in its findings of
facts upon which the conviction or acquittal of the accused hinges. - It
must have been for this reason that entrapment and instigation came to be
referred to as.the borderline defenses. :

The actuation of the accused of passing the criminal initiative to the
peace officer is understandable because he is fighting for his freedom. But
the practice of the agents of the law of instigating a crime and then of
arresting and prosecuting their otherwise innocent tools is beyond rational
comprehension. As Justice Sanborn said:

The first duties of the officers of the law are to prevent, not to punish
crime. It is not their duty to incite and create crime for the sole purpose of
prosecuting ‘and punishing it.*"

" Butts v. United States, 273 Fed. 35 (1921).

REFERENCE DIGEST

CONSTITUTIONAL LAW: FREEDOM OF CONSCIENCE. The Rizal Bill is
a bill sponsored by Senator Laure] seeking to make as compulsory reading
in colleges and universities the original and unexpurgated copies of the Noli
Me Tangere and El Filibusterismo. Because of its controversial nature,
it has provoked the opposition of a great segment of our population. . The
bill thereby gave rise to several conflicting opinions.

Originally, the bill sought to make compulsory reading of the unexpurgated
and original version of the famous novels in colleges and universities. Sub-
sequently, an amendment was introduced by Senator Laurel making them
basic texts in colleges and universities.

Objections were raised on the ground that this bill would violate the
freedom of conscience enjoyed by citizens of a democratic country; that
it seeks “unification of opinion” by compulsion. Senator Laurel himself
admitted that the word “compulsion” is obnoxious; that it is the very anti-
thesis of freedom and that it is something which is abhorred in a democratic
country.

It is this element of compulsion which gave rise to the controversy over
the bill. By compelling a Catholic student to read the unexpurgated copies
-of the Noli and the Fili, which admittedly contain some “degree of irre-
verence” towards the Catholic faith, his freedom of conscience is violated.
In- support of their contention, the opponents of the bill cite the case of
Barnette v. Virginia* According to the proponents of the bill, however,
the case of Barnette is not applicable, because while in that case the stu-
dent was compelled not only to salute the flag but also to recite the pledge
of allegiance to the United States, here all that the original bill would com-
pel the student to do would be to read the unexpurgated version of the
novels; that he is left free to make his own conclusions and that the state
does not, as in the case of Barnette, compel him to make an act of faith;
that he is not compelled to believe what Rizal has written; and that, there-
fore, his religious convictions are not invaded. To this contention, the
opponents of the bill argued that the amendment proposed to make the
two novels as basic texts, which means that a student is not only required
to read and examine them, but also to study and learn them if he would
pass the course. If he does not learn the ideas contained in the novels,
he would be penalized by getting low grades and ultimately fail in his

1319 U.S. 624 (1943).



