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Probably the single most significant innovation to the search and seizure
clause is theigrant of authority to determine probable cause to “such other res-
ponsible officer as may be authotized by law.” Under the 1935 Constituti'on., only
a judge was authorized to determine probable cause and it was no.t within the

. power of the legislative to authorize a non-judicial officer to determine probable
cause needed for the issuance of a warrant. A
Thus, Article IV, Section 3 of the 1973 Philippine Constitution provides:

“Section 3. The right of the people to be secure in their persens, houses, papers,
and effects against unreasonable searches and seizures of whatever nature and for
any purpose shall not be violated, and no search warrant or warrant of arrest shall
issue except upon probable cause to be determined by the Judge or such other
responsible officer as may be authorized by law, after examination under oath or
affirmation of the complainant and the witnesses he may produce, and particularly
describing the place to be searched, and the petsons or things to be seized.”

On May-4,.1984, the President of the Philippines, by virtue of the powers
vested by the Constitution and PD 1416%, as amended, issued Executive Order
‘No. 953 entitled “Strengthening the Presidential Anti-Dollar Salting Task Force.”
" The aforementioned” Executive Order provides, in part, that “(t)he Chairman of

the Presidential Anti-Dollar Salfing Task Force® is x x x authorized to issue a
search warrant’ of warrant of artest in connection with a dollar-salting or dollar
blackmarketing charge; upon -probable cause to be determined by him, after
examination’‘under ‘oath ‘of affirmiation of a complainant and the witnesses he
“'may produce, and. particulirly ‘describing the place to be searched, and the

persons or things to be seized*,” #. .

The question, therefore, is Whether the Chairman of the Presidential Anti-
Dollar Salting Task Force (i.e. the Minister of Trade and Industry), after having
been conferred the power and authority to issue search warrant or warrant of
arrest, is within the contemplation of “responsible officer” referred to in the

* search and seizure clause. R | : ,

In order to appreciate thé awesome: responsibility bestowed upon said

officer, it is-necessary to inquire - into the underlying reasons of such authoriza-
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tion. Executive Order No. 934 dated February 13, 1984, issued by the President
of the Philippines, which gave rise'to the creation of the Anti-Dollar Salting Task
Force, noted that “(T)he nation is in the midst of economic difficulties occasion-
ed by the influence of unfavorable international and domestic circumstances” and
that “a major contributing factor to - these economic difficulties has been the
salting away of foreign exchange by (some) unscrupulous businessmen.” Further,
it justified the creation due to the fact that ‘‘dollar salting aggravates the balance
of payment problems, increases pressure on the foreign exchange rate x x x and
that estimates for 1983 alone indicate(d) that over §! billion (had) been salted
away X X X.””® »

It may likewise be noted that Sec. 3 of Executive Order No. 953 practically
reproduces the requirements for a valid search warrant/warrant of arrest as pro-
vided for in the constitution® and the Rules of Court”. The Minister of Trade and
Industry, as Chairman of the Task Force, must therefore issue the search warrant
or warrant of arrest only upon probable cause as may be determined by him. He
must also examine under oath or affirmation the complainant and the witnesses
the latter may produce. Finally, the warrant must particularly describe the place
to be searched and the person or things to be seized. ’

Heretofore, Philippine law and jurisprudence thought it unimaginable that

-authority to issue search warrants or warrants of arrest, and the power to deter-

mine probable cause, would be bestowed upon any officer other than the judge.
In fact, in Lim v. Ponce de Leon®, it was held that a provincial Fiscal was with-
out authority to issue a search warrant as there was no law or rule that recognized
such authority. It however left unanswered the question on what specific guide-

 lines were to be observed by-the legislature when authorizing a “responsible offi-

cer” to.issue warrants, : , o

An American case® {Shadwick v. City of Tampa, 40LW 4758) seems to pro-
vide a sound and reasonable rule in interpreting the search and sejzure clause
when it held: , :

“., . We find no commandment x x x that all warrant authority st reside exclu-
sively in a lawyer or judge. Such a requirement would have been incongruous when
even within the federal system warrants were until recently issued by non-lawyers.
The substance of the Constitution’s warrant requirement does not turn on the °
labelling of the issuing party. The warrant traditionally has represented an indepen-
dent assurance that a search and arrest will riot proceed without probable cause to
-believe that a crime has been committed-and that the person or place named in the
warrant is involved in the crime. (5ic) Thus, an issuing magistrate must.meet two,
tests. He must be neutral and detached, and he must be capable of determining
whether probable cause exists for the requested segrch or arrest (underscofing sup-
plied). (The) Court long has'insisted that influences of probable cause be drawn by
a neutral and detached magistrate instead of being judged by the officer engaged in.
‘the often competitive enterprise of ferreting out crime x x x the Court voided a
search warrant issued by the State Attorney General who was acting in charge of

 the investigation and later was to be chief prosecutor at trial. If on the other hand,

" detachment and capacity do cojoin, the magistrate has satisfied the Fourth Amend- -
ment purpose x x x.”

Fr. Joaquin Bernas, in his eminent treatise on the Philippin'e‘ Constitu‘tiori,
interpreted the American tule thus: “This rule of American jurisprudence is a
requirement of due process. Due process is basically a rule of fair play, and fair
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play demands that the arbiter of human rights be both competent and 1mpart1a1
Due process, as a rule of fair play, is also a basic principle of Philippine Constr—
tutional law . .. (T)he term “responsible officer” in the revised searchyand seizure
clause must (therefore) be gwen a meamng that does not do vxolence to due pro-
cess.t®”

“.Based on the foregomg, it would seem that the Chairman of the Presidential
Anti-Dollar Salting Task Force may legally issue search warrants or warrants of

arrest s : - ;
1. On the question of neutrallty and detachment ‘ j

. As stated in Shadwzck v. Czty of Tampa“ it_is clear that neutralrty and
Getachment requires “severance and disengagement from activities of law enforce-
ment.” Although the Task Force is “empowered to gather evidence, investigate,
and to:prosecute all cases of:dollar salting: activities'?,.such would not militate
against the- Chairman’s own neutrality and- detachment. The Task -Force was cons-
tituted -as an:inter-agency coordinating body tasked with the speedy investigation
and prosecutron of all cases of dollar salting actjvities, including the -overvaluation
of imports and. underdeclaratlon of eXports. Its members.include the Minister of
Natural, Resources the Mrmstnr of Justice, the Gayernor of the Central Bank, the
AFP. Chlef of Staff the Comm1ss10r|er of. Customs and the. Comrmssroner of Inter-

o ae creafmg the Task Force, the Pres1dent d1v1ded the ad hdc agency: mto
three. (3) dreds of activities. The:Central Bank and Ministry of Trade and Industry
to handlé-investigation, the Chief of Staff of thie Armed Forces'of the Philippines,

to handle law enforcement, and the Ministry of Justlce as the prosecution arm. By
drsengagmg “mself from" the. day" to day act1v1t1es of prosecutlon ‘and 1law enforce-
ment, the' Mmrster of Trade and Industry has confined hirnself to détermination
of probable cause. Thrs has negated the taint of unconstitutionality of such autho-
of note that upon determmmg probable cause,

'refore« only supervzsory and "oordmatzve
“iftfthie: mvestlgatlon and prosecutron of
rtiality or affiha_tron"x X X w1th prose-

2. On the questron of capacrty to detemnne probable cause

Probabl cause. may be efinéi "h,reasons supported by facts and cir-
cumstances, fas: w1lI warrant atcautzous b m1the ibelief-that his action, and the
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means taken in prosecuting it, are legally just and proper!* It may also be
defined as a “‘state of facts found to exist upon reasonable inquiry which would
induce a reasonably intelligent and prudent man to believe in a criminal case that
the accused person had committed the crime charged* or ““a reasonable ground
for belief in the existence of facts warranting the proceedings complained of15 »’
The Chairman of the Task Force undoubtedly has the capacity to determine pro-
bable cause. Firstly, the authority to issue a search warrant/warrant of arrest is
limited only to that which is “in connection with a dollar salting or dollar black-
marketing charge!6.”” Secondly, the limited scope of this authority is clearly with-
in the field of competence of the Minister of Trade and Industry who- “advises
the President on matters concerning commerce and industry in the Philippines”
and “formulates plans and policies for the effective promotion, development, and
regulations of commerce and industry.” Thirdly, with such awesome responsibili-
ties as a Cabinet member, requiring a high level of discretion and-intellectual capa-
cﬂy, probable cause could be determined with ease. While admittedly not a law-
yer, capacity to determine probable cause of violation of a special law'® s defi-
nitely not a difficult task for one with exceptional mental faculties.

3. On the question of due process

There are two_parts of due process: the procedural and substantive aspects.
Substantive due process is deemed satisfied-by constitutional mandate itself, that
is, by the very wording of Sec. 3 of the Bill of Rights which provides that issuance
of warrant of arrest/search warrant shall be upon probable cause to be deter-
mined by the Judge or other responsible officer as may be authorized by law.
Likewise, the requirement of procedural due process is satisfied by the wordings
of Sec. 3 of Executive Order 953 which provides that the Chairman shall issue a
warrant upon probable cause only “after examinatipn under oath or affirmation
of a complainant and the witnesses he may produce and partlcularly describing
the place to be searched, and the persons or thmgs to be seized.”

_ In fine, it appears that the Minister of Trade and Industry is a “‘responsible
officer” within the'meaning of the search and seizure clause and may be authorized

to issue search warrant/warrant of arrest after determining probable cause.

However, on June 22, 1984, PD 1931 was issued “delegating the authority .
to issue a search warrant/warrant of arrest toa Fiscal/State Prosecntor to be de-
signated by the Chairman of the Presidential Anti-Dollar Salting Task Force.

What now?




