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GOOD FAITH IN COLLECTIVE BARGAINING *

s

Manuel S: Tigoqui*™

THE CoNCEPT OF Goop FAITH

Is the duty fo bargain in good faith definable? The National
Labor Relations Board of the United States (hereinafter referred
to as the Board) and the courts have attempted to define the
meaning of the duty to bargain in good faith. Within a given
factual collective bargaining situation, these interpretations. have
met with success, but as a body of norms.to be applicable to the

*First of two parts. This paper was prepared with a total reliance on
American authorities. [t focuses primarily on the definition of collective bar-
gaining as provided by section 8(d) of the Labor Management Relations Act
of the United States. A comparison however of the definition of collective
bargaining provided in section 13 of the Industrial Peace Act of the Philip-
pines and the definition provided in the American statute discloses a very
close similarity between them regarding the duty to bargain in good faith.
Perhaps, with the benefit of hindsight provided by American labor-manage-
ment jurisprudence on collective bargaining, we may be able to avoid the
pitfalls of their experiences.

" Sec. 8(d) of the Lapor MANAGEMENT RELATIONS AcT. 'To bargain collec-
tively is the performance of the mutual obligation of the employer and the

. representative of the employees to meet at reasonable times and confer in

good faith with respect to wages, hours, and other terms and conditions of
employment, or the negotiation of an agreement, or any question arising
thereunder, and the execution of a written contract incorporating any agree-
ment reached if reguested hy either party, but such obligation does hot
compel either party to agree to a proposal or require the making of a con-
cession.

Sec. 13 of the INpusTRIAL PEACE AcT . . . Such duty to bargain collec-
tively means performance of the mutual obligation to meet and confer -
promptly and expeditiously and in good faith for the purpose of negotiating
an agreement with respect to wages, hours, and/or other terms and condi-
{ions .of employment, and of executing a written contract incorporatng such
agreement if requested by either party, or for the purpose of adjusting. any
grievances or question arising under such agreement, but such duty does not
compel any party to agree to a proposal or to make concession.

“% LL.B. ATENEO DE Manira (1961); M.CL. U. or PrNNsYLvaNTta (1963).
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total bargaining situation arising in the field of labor relations its

success has been more limited.

tiny of their understanding of good f'aith, but
rather to emphasize the point that the term.g.ood faith is byrir:];
cessity a flexible concept of law. Hman 'act1v1t¥ be.irfg sic(; r;ly o
and complex, necessity demands a cntefmn which wou e-h.;;1
plicable to all existing bargaining situat}ons and to those w;(:1

would later arise. A precise and weil-defined r}xle of cqnduci.: aside
from its rigidity would have found itself restricted to certam' s-pe-.
cific situations and would not be applicable to ot.;her bargaining
conduct which were not defined or foreseen b.ut which neverthele;s
required a rational relationship if industrial peace was to i
achieved and the mutual welfare of both labor and managemen

This is not a scru

protected.
TaE REQUIREMENTS OF Goop FAITH IN GENERAL

In spite of what the United States Congress ar}d the U?:;ed-
States Supreme Court! have said on the duty to bargain that nei ; er
side has to concede to a proposal, both the emplf)yer and the umo-n
realize that their relationship cannot remain in ?, state of flux.
Economic necessity dictates a contract as a substitute for chaos.

. The Board, in cne of its earlier and leading cases,’ remarked:

Collective bargaining, as contemplated by the Act, is a procedurgtt:o;];(-

ing toward the making of a collective agreement by _the employer wi g

;a.ccredited representatives of its employees concermng wa;glzz,t i?;l;rs;v :::h
ynditi The duty to bargain col

iher conditions of employment. .  ba \ .

:)I:e Act imposes upon employers has as its objective the establishment of

such a contractual relationship . . .

The whole purpose of the duty to bargain in good f?,ith is to
regulaté bargaining between the parties not by ct?mpellmg theril
to enter into a contract, but by helping them e'nt_er into a cont;a..ob.
In ordér to help the parties, good faith 1:equ1res -that thg parties

" adopt a bargaining approach which will a;g them in _comulg to ag
agreement. This approach has been enunciated Tf)y' the.Boa-rd an
the courts during the formative years of bargau.ung in different
shades, and has definitely withstood the test of time.

T NLRB v. Jones & Laughlin Corp,, 301 US. 1, 4¢ (193D).
2 Singer Mig. Co., 24 NLRB 444, 464 (1940). o
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The principle enunciated by the Board in the Singer Mfg. Co.
case’ very clearly brings out this bargaining approach:

The duty to bargain collectively is not limited to the recognition of
the employee’s representative qua representative, or to a meeting and dis-
cussion of terms with them, The duty encompasses an obligation to enter
into discussion and negotiation with an open and fair mind and with a sin.
cere purpose to find a basis of agreement concerning the issue presented . : .

The bargaining approach‘required by the Board is twofold.
First, it says what the parties should not limit themselves to doing
and secondly, it states what the parties should do.

The first portion of the Board’s criteria, recognition, then
meeting and discussion with the union, are now provisions of the
Labor Management Relations Act. An employer must fulfill these
obligations, for non-recognition of a certified union is an outright
unfair labor practice and a refusal to meet and discuss with the
union is a clear violation of the statutory mandate of good faith
under section 8(d) of said Act.

The second portion of the Board’s principle may be subdivided
as follows: the duty to bargain is an obligation (1) which requires
negotiation and discussion (2) with an open and fair mind (3) with
a sincere purpose to reach a basis of agreement on the issues
presented; the duty to bargain is an obligation because specific
sections of the law require both the employer in 8(a)(5; and the
union in 8(b)(3) to bargain.

The requirement for “negotiation and discussion” states the
mechanical process of bargaining. No matter how much an emplo-
yer or union may want to come to an agreement, if they do not

"meet and discuss, no agreement will materialize . In the early but

leading case of P. Loriliard & Co.,’ the Board found a lack of good
faith when the employer refused to meet and negotiate with the
union at its plant in Ohio where the normal employer-union re-
lationship usually took place and instead required the umion to
come to the company’s main office in New York if it wanted to ne-
gotiate a contract. The Board said: ‘

Interchange of ideas, obmmunication of facts peculiarly within the knowl-
edge of the other party, personal persuasion and the opportunity to modify
demands in accordance with the total situation as revealed at the conference

3Supra.
416 NLRB 684 (1939).



384 ATENEC LAW JOURNAL [Vol. XITL

ini . Bargaining in the field of labor
i ihe essence of the bargaining process, c i
r oixu:xes less :ustomarily,carried on over the conference table_ at which the rel
rd:segtatives of both p#rties confront each other and exercise that persona
pr !

and.oral persuasion of which they are capable. g
The requirement that bargaining be carried on K;th ;‘taneoll)lei::
and fair mind” is one of the most Jr.nportant but d _1cu r qt o
ent of good faith. The most obvious and perplemng’que_'s 19»
Ivl;rxhich is inevitably raised is: “How can yov:1 read ?, pers?n 1s mmd;)f
The only answer, aside from the person's outright disclosure

his thoughts is through an interpretation of his acts.

This criterion of an “open and fair mind” is‘o.f itse}f q:..lte
meaningless. However, when a_pplied to a ‘pargaxmng t§1tua ;;1;
more particularly the conduct of a party during n_egotu; 1:);15, he
criterion becomes Vvery relevant in the interpretation o e p

son’s conduct.

The third requirement brings out the point which the parties

should always bear in mind while bargaining : the reaching of. a
mutually satisfactory agreement between them. The whole bargal;uq~
ing process is geared towards this end. The Board and the courts

have consistently held that the bargaining parties should make a

sincere effort or an honest desire to come to an agreement.

In a very recent case’ on good faith in bargaining the U.S.

Supreme Court said:

1t is apparent from the legislative history of .t.he act tt;a? t.he 23:?;1:;;
Congress is to impose.& mutual duty up?n the parifxes to confer in g fath
ire to teach an agreement, in the belief that S\.lch an app_r Ac
:’rﬁx}; i:::: u:;des of the table promotes the over-all design of achieving

industrial peace.

CRITERIA OF Goop FAITH IN COLLECTIVE BARGAINING

| The basic pi‘oblem of good fa-ith lies in the diff.”iculty of dﬁ::
mining whether the bargaining conduct» of a p?.rty isa r(x;ere s:c har
or an earnest effort to come to an agreement. Base d on rta,m
experience, the Board and the c01.1rts have formu%ate bce un
criteria as their pasis for determining whether a given barga

ing situation lacks good, faith. These criteria may be in the form

of @ test, or the approach to ‘bargaining adopted by & party or
‘his doing or not doing of a particular _act. i

sNLRB. v. Ins. Agents Intl, 361 US. 477 (1960).
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The Totality of the Bargaining Conduct Test

In the case of NLRB v. Reed & Prince Mfg. Co.f the court
divided the over-all bargaining conduct of the employer into: the
non-disclosure by the company of relevant bargaining data, its
procrastinating attitude regarding the days when negotiations
would occur, and unilateral increase of wages during negotia-
tions. In interpreting each aot, the court said that standing alone
each act may be deemed equivocal, but when appraised in the con-
text of the respondent’s whole course of conduct, a lack of good
faith was apparent. The court succinctly said:

In such a case (as this) the question is whether it is to be inferred
from the totality of the employer’s conduct that he went through the motions
of negotiations as an elaborate pretense with no sincere desire to reach an
agreement if possible, or that he bargained in good faith but was unable
to arrive at an acceptable agreement with the union.

This however is not an absolute rule, because the Board has
found a lack of good faith from one act alone. However, this
rule is a basic guide in determining whether good faith exists.
For instance, one poor mark in an examination is no indication
that a student is a poor student. However a succession of low
marks is a strong indication that the student is a poor one aca-
demically. This observation of human experience the Board has
applied to good faith bargaining.

Past Bargaining History Test

This test is a corollary to the totality of bargaining conduct
test. Instead of appraising only the present conduct, the Board

_relies also on the past conduct as a criteria (because the Board

at times simultaneously uses several good faith norms) in finding
good faith or the lack-of it.

The Board’s decision in the same case of NLRB v. Reed &
Prince Mfg. Co., supra, prior to its appeal to the appellate court
took note of the previdus bargaining history of the company which
was an unsavory one. The company on aippeal' objected on the
ground that its prior bargaining conduct had no bearing on the
present case. The court rejected this atgument, stating that since,
in the last analysis, good faith involves a finding of motive or
a state of mind, this can only be inferred from c¢ircumstancial

6205 F2d 131 (1953). -
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i i reaining history-is one such. evid-
evidence 9 “;h:)?tzh:agrégztziegBoarcgl could take judicial notige
gnce.} . tw ’e;n pargaining history considering that this facto1'r is
=glfsoacg:;lsﬁigered in another area of labor law: the discharge of an
employee for union activity. \ :

However, the court mindfully took note tl'xat this i§ j'ust one
fa{ctor to be weighed on the scales of good faith bargaming. sz
this case the bargaining history of the company was adversg 130.1 .
Inlsma.ny other cases the court has relied on favorable bargaining
history as indication of good faith.’

otality test, the court tcok note of whet‘l‘ler
‘the employer’s total conduct that “he
went- through the motions of m;gotiation f;sle:lr: eia;agg::ii;sl é)’l:ete;};:
ith - 51 e desire to reach an agree A

‘::I;:'}rlnlja(:cpzl:scee; in the court’s statement focused on Whtat ca.x:;l gl;:_
be termed as camouflage bargaining. .Cases are reple .ed,\rle1 th 1%
tances where the employer sought to hide from the Bqar. 3.fs prue
bargaining intent by merely goir}g through the: motxfons 101; bar
gaining. The employer in these cases knew j;hat if a re usa’ o} o
gain was filed by the union, he had to be (_)n the recqrd atsS D08
who was seeking to reach an agreement with the umon.h ull1 °
the Board could not read his mind, thfa emp%oyer could'.s oz ‘ ;
intention through his acts like meeting ~w1th the ur'l.lon, e}gb
prompt at meetings, conferring with the um_on wheqeve; the uplh?
wanted to or even conferring with tpe union far into the ;ni aq.
The Board has become aware of th1§ type of conduct arcx1 Th;
relied less and.less on acts which can be faked or shammed.

Board has said:

In determining whether the employer bargained in good faith, the fact

that the parties bargained extensively, continuously and over-2 long period

of time is not the crucial test: there must be a sincere desire to reach an

In discussing the t
it could be inferred from

" agreement.

Pétty Bargaining :

In the sé,me caée of NLRB v. Reed & Prince Mfg. Co., supra.

nsi ts of the company in arriving at
e court also considered lesser ac co
f’?s conclusion. At the first meeting the union asked the emplo;_rer
if it could use the comy sany’s bulletin boards. The company replied

7 Union Carbide & Carbon’ Corp., 100 NLRB 689 (1952); Div. 1142 v. NLRB,

264 (1961). . ~
294 F:"thlanta. Bro)a_dcasting Co., 90 NLRB 808 (1990).»
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that while it could not comply with this request, it might be able
to arrange for the posting of the union’s notices on the plant gates.
In spite of further requests from the union, it never materialized.

Furthermore, at the end of the recognition clause proposed by
the union, the company wanted fo insert the first proviso of sec-
tion 9(a) of the Labor Management Relations Act. The union
agreed provided the. second proviso of the same same be also
included. The company rejected the union’s position.

In considering these acts the court agreed with the Board’s
reasoning that they:

Indicate the Respondent’s basic unwillingness to accept the vrinciple of
collective bargaining and . . . we cannot conceive of a good faith basis for
a refusal to incorporate a statutory obligation into a contract in the very
words of the statute. This type of quibbling is consistent only with the
conclusion that there was bad not good faith bargaining. (Emphasis sup-
plied)

It may be granted for the sake of argument that the employer
was under no statutory obligation to grant even the minor conces-
sion of bulletin board privileges. This however does not ex‘cuse
its attitude during negotiations. The employer it seems led the
union into believing that if the union did not press for bulletin
board privileges he would allow the union to post notices on the
plant gates. This however never materialized. No serious bar-
gainer, intent on coming to an agreement, would ever engage in
such ‘petty’ bargaining.

This attitude was compounded by the employer’s conduct re-

‘garding the wording of the contract. The employer had nothing to

lose by incorporating a statutory proviso favoring the union as part
of the contract since, irrespective of its incorporation, the employer
was still bound by the statute, unless the employer wanted to infer
that the non-inclusion ‘was a waiver of the union’s right. In such
an event the union had the right to insist that its statutory right be
incorporated. '

As the court said, the quibbling of the employei' could not be
indicative of good faith. Rather it could be inferred that the
employer merely wanted to talk the union to death.

33 Cummer-Graham Co., 122 NLRB, Nc. 134 (1959).
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Flexibility

| The court considered the bargaining conduct of the urzlontas

eworthy in NLRB v. Reed & Prince Mjg. Co., supra. I note
pra}sth union’s bargaining efforts were marked by c.:onsxderaple
zllzaaxcibiliiy of ‘approach by agreeing to modify som_e of its 'gﬁreniggi
ided an agreement could be reached on oth.er items. _
prowden the other hand) took a firm stand on its proposals and de
panyéti)n advance its opposition to any union security clause and to
o of arbitration in the settlement of company-union prob-
any fortl g into the merits of this conduct, the Board

. Without goin, ) .
fnxzsthe courts have continuously stressed in relation to the bar-

gaining context that an ‘adamant stand’ or a ‘pre-determined atti-

tude’ or ‘a mind hermitically sealed’ is incompatible with good bar-

gaining.

Justification

This criterion is an important gauge 9f good Faith in bari:;lg;
ing. . 1t eliminates & 1ot of surface bargaining, for;li a }_)arty ca g
j B ity his xercise of a certain conduct (for no intelligent pfarsof
Justity 'Es:'t a motive or a reason), the necessary inference is his
o " cerity in bargaining and of a desire not to reach an
fack o ‘S:;n This norm is the why of collective bargaining.. T.he
;if::? :’r;u.ld say to the employer “Why did gou u?(i)latﬁe:allllnyioﬁl‘-
- in aining?” and it could say ion:
31‘-;159 ;:; g;:udcﬁerllat;gix?a;lgeetmggwith the employer _or-why d?d you
exhoit the union members to take ixmume;a:ble ‘breakst which re-
sulted in a slowing down of production during the period of bar-
gaining? S ‘ » | . '
This norm should, however, be_dist’mguished'from the cir-
cumstances where the union’s act or acts condmone(_i the bar-
- gaining response of the employer. For in‘st?.nce,_ the union cannot
accuse the empldyer of ‘bad faith bargmmg. bec?.use. of delays
during negotiations when it is itself engaged. in .tl_us _kmd of con-
duct. Rather, the justification sought is the ]gstlflcatlon of an act
not conditioned upon the union’s conduct.
. This bargaining norm has’ not been. adopted by the Boarfi
as a sole-criterion, possibly for the understandaple rea;on__that it

9NLRB v. Nettleton; NLRB v.  Denton.
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may be accused of further regulating the bargaining process. It
has, however, relied upon this norm to arrive at other norms in
determining the presence of good faith.

Bargaining Conduct Which Is ]ustiﬁed — Division 1142

In this case the employer was charged with having refused
to bargain in good faith by rgfusing to recede from an announced
position regarding its inability to pay the union’s request for a
wage increase. The court found no bad faith because the employer
had proved, by throwing open its books to the union, that it
jreally - could not increase the wages of the employees. This, the.

- court however considered, together with other reasonable conduct
of the employer. :

Bargaining Conduct Which Is Not Justified — Pilling & Son Co.”

The employer during negotiations answered every prdposed
contract item suggested by the union with a simple and curt ‘no’
without offering a-reason for his rejection or a counter-offer of
his own terms in reply. The court remarked: “Bargaining pre-
supposes (a) common willingness among the parties to discuss
freely and fully their respective claims and demands and, when
these are opposed to justify them on reasonm . . .”

BARGAINING CoNDUCT LACKING IN GooD FAITH

In spite of the broad scope of bargaining activities which the
negotiating parties may engage in, the Board has invariably found
an absence of good faith when certain and well-defined bargaining

" conduct were found to be present. The Board has isolated these

specific conduct from the total bargaining conduct of the parties
and the existence of one such conduct has resulted in a ruling of
failure to bargain in good faith. No reliance was placed on the
total or over-all bargaining relationship. These three specific
types of bargaining conduct are discussed below. '

Refusal to Sign a Written Agreement

Tllustrative of this is the bargaining -of the Highland Park

" 10294 Fod 264 (1961).
11199 Fad 32 (1941).
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‘Mfg. Co.? During conferences looking forwar.d_to a labor contra:ct,
the company president refused to put into writing the terr.ns wh1c_h
management and the company had agreed' upon dur'mg their
meetings. At the end of their bargaining sessions the union asked
the president if he was willing to enter into a.n o?al contract on the
matters agreed, which would then be embodied in a §tatement and
announced as the policy of the company. The president ?efusc?d.
"The appellate court sustained a finding of lack of good faith with

this ruling:

The purpose of the written trade agreement is not 'primarily to redu(_:cfs
to wriling settlement of past differences, but to provide a statemen; o
principles and rules for the orderly government of the employer—ert'xployee
relationship in the future. The trade agreemen!;vthus becomes, as it were
the industrial constitution of the enterprise, setting forth the broad' gineral
principle upon which the relationship of employer and employf:c:a is ..o' be
conducted. Wages may be fixed by such agreements and specific matiers
maybe provided for; but the thing of importance is that the agreement sets
u S]a. modus vivendi under which employer and employee are t-o carry' on.
If may be drawn So as to be binding only so long as bot1.1 parties continue
to give their assent to it; but the mere fact that it provides a framevaork
within which the-process of collective bargaining may be carried on is 9£
incaiculable value in removing industrial strife. If reason and not force is
to have sway in industrial relationships, such agreement should be welcomed
by capital as well as by labor.

The agreement forged by the parties are to be the comer-
stones of their labor-management relationship. A party x.,vho is
sincere and stands ready to abide by the terms forged during the
pargaining sessions should only be too willing to reduce these
agreements into writing. The written agreement constitutes the
best ‘evidence of the outcome of the bargaining talks; so that for
the term agreed upon, each party will know what its rights are and
what its obligations are. The possibility of industrial strife is

minimized if not totally eliminated. Doubtful points can be easily
" clarified. :
| A businessman seeking a business transaction who refuses to
incorporate the terms of the agreement into a written cont;_ract
woul& be viewed by the other party as one who has. no serious
desire to consummate the contract, or who stands ready to renege
on the agreement. A labor agregment is more important, because
during the life of the labor contract, both the parties and the
‘public can thereby be assured of industrial peace. If a party

P .
2NLRB V. Highland Park Mfg. Co., 110 F2d 632, 838.
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should refuse to write out the basis of the labor agreement, the in-
ference that he really is not interested in labor contract, becomes
apparent. As a result, it has been incorporated in section 8(d) of
the Labor Management Relations Act, that to sign a written agree-
ment is a requirement of good faith.

Unilateral Action During the Process of Bargaining ﬁ
‘

The problem of unilateral action presents itself after the duty
to bargain has arisen but before a collective bargaining agreement
has been concluded. Usually, the emiployer, without consultinig the
union, and in spite of the pendency of talks looking forward to a-
labor contract gives some concessions or benefits to the employees,
whether it be financial, or on hours of employment or regarding
any other factor of employment.

For instance, suppose the union demanded a ten cents wage
increase aside from other concessions from management during
their initial bargaining sessions and management replied that it
wanted time to think the request over. Prior to the next meeting,
the company suddenly informed the employee that as part of its
policy to look after the welfare of its personel, effective that
day, a ten cents wage increase would go into effect. The immediate
reaction could be a union victory, but the long-term effect is the
undermining of the union as an effective bargaining agent for the
employees. The company sought to suggest to the laborers that
they did not need a union to be able to gain concessions from
management.” The idea of collectivity of action between employer
and union in forging the terms and conditions of employment is

" negated. Furthermore, the bargaining position of the union is

undermined because the employees might be satisfied with the
concession given and would no longer press for other benefits
originally requested from management. Once management senses
that the employee'are satisfied, the threat of strike as a weapon
of labor is removed. The bargaining position of management im-
mediately improves. Also a loss of interest in union activity may
result, bringing withdrawals of memberships or apathy in the
support of the union. This type of conduct, the Board has held

% See section 8(d) of the Labor Management Relations Act; see aléo sec-
tion 13 of the Industrial Peace Act. ce .o
4 NLRB v. Nat’l Shoes, Inc., 208 F2d. 698.
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was indicative of a lack of good faith on tle part of the employer.
The U.S. Supreme Court has said:
Such ﬁnilateral action minimizes the influence of organized bargaining.

1t interferes with the right of self-organization by empt}aslzmg to the em-
ployees that there is no necessity for a collective bargaining agent.

However, unilateral actions on the part of -the employe§'1s
aallowed when an honest impasse has been reached 'Py the parties
in their collective bargaining sessions. T1.1u5, the time whe.n‘the
employer is free to act with respect to th_e terms and condltloqs
of employment on which he and the union could nc?t agree,. is
limited to those cases where there had been 2 bona fldE.E but un-
successtul attempt to reach an agreement or where- tt}e urﬁon bears
the guilt for breaking off the bargaining negotxatlons; x.alsq a
pargaining impasse does not relieve an emp}_oyer from \,ontmm‘ng
his duty to take no action which would disparage t?le collective
bargaining process or whick amounts in fact_ to a’w‘lthdrafval of
the union’s representative status.” The principal dlf.flculty is that
an employer cannot tell with any defgree of cgrtamty wilen ai?
impasse has occured. Impasse is variously defmeq. as a ’ brea. -
down in collective bargaining negotiations when neither side will
make concessions”;*® the point when a deadlock has been }'e?,ched
'with neither side willing to give up ifs position qr ,wﬁhng to
accéde to the position of the other party.® In 1.3ra-ct1<‘:e it seems
impossible to find any workable criteria which will mdlc_ate to thg
employer how long negotiations must go on bef‘ore'tne B:oaxtl
will find that an impasse has occured.* The fmlow.mg .cntend.
have been suggested for . determining whether a genuine impasse
has been reached: first, have the parties explored all avenue of
_agreement?; second, has the employer made u_nreasonab_le: d:\
mands?; third, has the union taken an unreasonable position?;

. . 21
and fourth, have new 1ssues been mtroduged?
Tae Dury To DISCLOSE INFORMATION FOR INTELLIGENT BARGAININC

It was earlier evidenced that the end purpose of (Eollective
pargaining is the. agreement on a contract mutually -satisfactory

15] _ Stores Co. v. NLRB, 326 U.S. 376, 386 (1945).
1 I{\IJI?I%BD?tAnSdreW Jergens Co., 175. F2d 130 (1949). .
17 Central Metellic Casket, 91 NERB 672 (1950).
185 COH Las. L. Rep. 3120, 7889 (1_95'7).
19 Ibid. . -

© 237 N.Y.U. L. Rev. 666 (1960).
219 CCH Las. L. Rep. 22011 (1957).

g i)
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to union and management. Knowledge of this end however has
not insured its outcome. The big problem is how to arrive at this
purpose of collective bargaining. The good. faith rule seeks to tell
th_e parties how to arrive at this agreement. In many instances,
this agreement materializes when _the parties understand’ each
other’s position and through a process of give and take, proposals

and counterproposals, the parties iron out a contract between
them. o ¢ ' ‘

" The ‘Board through its accumulated experience has come to
realize that in order that the parties may hargain intelligently, they
have to be informed of certain issues. This need for information
during bargaining may be illustrated through a simple hypothesis. -
Suppose the parties are bargaining. The union informs the em-
ployer that the cost of living has gone up ten percent since the
last contract and in formulating its current wage proposals it needs
the wage rates of the employees based on the last contract so it
could use it as a basis to formulate new wages to meet the current
cost of living. Is the union entitled to the information? The
union would definitely argue that without this -information it
would have no basis, no starting point, to submit any intelligent
proposal regarding wages to the employer.

The enmployer gives the informationn pursuant to the request
and the union presents a ten percent wage increase proposal. The
employer pleads financial inability to meet the union’s demands.
The union counters that the Department of Commerce reports that
it was the best year for that particular industry and yet the em-
ployer pleads financial ihability. The union then asks the employ-
er to substantiate its plea by allowing a government accountant
to audit the company’s books. The employer refuses on the ground

“that the information is confidential and furthermore, the LMRA

does not oblige him to do so. The union counters: “But how
am I to know that you are telling the truth? The veracity of your
plea necessarily depends upon you.” If the employer still refuses
would his refusal be indicative of a lack of good faith?

The issue which stands out then, is: when can either party,
pursuant to their cbligation to bargain in good faith, be obliged to
disclose information requested by the other, so as to enable the
party requesting the informaticn, to understand the position of
the other as well as to enable it to make intelligent counterpropo-
sals, so-as to develop a basis for understanding between them, in
the hope that a contract will ultimately be consummated?



/
396 ATENEO LAW JOURNAL [Vol: XIII

Most. certainly the going rate is a factor to be considered by a union -in
determining whether or not to press or eliminaté its demand for a general
wage increase. Likewise, current wages are directly related to the demand
for a mmunum (hourly wage rate). Without such information, there is no
basis for determining to what extent, if any, the minimum wage would affect
any employee in the unit. Further, the information would enable the union

to ascertain if any wage inequities existed among the employees in the unit
and to frame its demands to eliminate any possible discrepancies. In sum,
the Respondent's refusal to divulge information as to current salaries of the
employees in the unit placed wages, as there existed no area known to the
union in which. it would the union in the position of dealing in vacou on
subjects relating to vary its wage position. (Emphasis supplied)

The Board here excellently argues why the information would
have helped the union bargain intelligently. The Board pointed
out that the employer wanted to renew the 1948 contract but would
not disclose this to the union. How then could the union know
what the employer wanted it to agree to if the employer would
not disclose the contract? It is like asking a man if he would like
to buy a house and when the buyer asks the seller if he can see
the house first, the seller refuses. - How can two intelligent per-
sons come to an agreement under such circumstances. It thus
becomes necessary for a party engaging in bargaining to know
certain information in order to understand the proposals made
by the other.

Furthermore, the union cannot formulate proposals which it
desires to be the subject of agreement unless it has information
on the subject which only the employer can disclose. . For instance
in this case the union wanted to set a minimum hourly wage.
Without the existing wﬁge rates it had no basis on which to
determine this rate. Let us say the union wanted a minimum
hourly wage rate of one dollar. Factually, the actual minimum
hourly wage rate is one dollar and five cents but because of the
employer’s secrecy only he knew about it. The union because of

" a lack of wage data finds itself in an absurd position. This is by
no means intelligent bargaining. The Board formulated the rule
requiring disciosure of wage dafa to correct this imbalance of
bargaining information. "It was not done to favor the union, but
rather to help the. parties through ‘honest proposals’ based on
accurate information to come to an agreement.

Member Murdock- d.lssentmg and concurrmg
Murdock wanted the disclosuré of all three contracts.  He argued:

« . . this is one of those specific areas where sp_ecmc,need for the: infor-
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mation may not be apparent until it is made available. I would not sub-
stitute my judgment for that of the union as to what information is ne-
cessary to enable it to bargain intelligently.

The rationale behind this argument was adopted by the Board
and the courts in subsequent cases.

THE REASON WHY FINANCIAL DATA DISCLOSURE PRODUCES
INTELLIGENT BARGAINING — AN ILLUSTRATION

In the leading case of Southern Saddlery Co.” the employer
willingly met with the union at all times. Negotiations centered
almost exclusively upon the union’s request for a wage increase of
thirty cents an hour. This was finally pared down by the union
to a token five cents an hour wage increase.

At the very outset of the negotiations, the employer opposed
the union’s demands on the ground that it was financially unable to
grant any wage increase. When the union asked it to justify its
ples, it refused on the ground that it was contrary to its policy
to do so.

The Board finding a violation of 8(a) (5) reasoned as follows:

We believe, howevér, that, if the Respondent was unwilling to modify
its initial opposition to the union’s demand for a wage increase, it should,
at ithe very least, have made a genuine and sincere effort fo persuade the
union to accept ils position. Here, the validity of the Respondent’s plea
depended upon the existence of facts, peculiarly within its knowledge. The
Respondent, therefore, in our opinion, was obliged to furnish the union with
sufficient information to enable the latter to understand and discuss the is-
sues raised by the Respondent in opposition to the union’s demands. (Em-
phasis supplied)

This case conveys quite well the reason why financial data is
necessary to obtain intelligent bargaining. First, we have to con-
sider the basic purpose of collective bargaining: the reaching of an
agreement. This agreement will exist only if the parties appreciate
the position of one another. Unfortunately, the attitude of manage-
ment and labor regarding one another, if not one of suspicion, is
one of outright hostility. This attitude precludes one party from
accepting the word of the other as true (assuming that it is true).
The party asserting its financial inability is required by the other
to prove the veracity of this position, or as the Board said, “to
pe_rst_xad_c_e the _union to accept its position.” If he proves it satis-

590 NLRB 1205 (1950).
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factorily, the party requiring the proof will understand the reascn
for the financial inability of the party from whom he asked the
proof. This understanding will maximize the poss1b111ty of an
agreement.

Another factor which the Board brought out regarding the
disclosure of either financial data or wage data is that these
data “are peculiarly within its [the employer’s] knowledge.” For
instance how could the employer expect the union to know its
balance sheet for any given fiscal year, or its sales and production
records and so on. It is quite rare that the union would even
have the opportunity tc collect these data and if so, expenses and
feasibility of accumulation weigh heavily against the union.

Perhaps the reasonableness of this rule can be shown by as-
suming that the employer is on the verge of bankruptcy and so
it asks the employees for a wage cut to save the gompany. The
employees tell the employer to prove its financial condition. The
employer is only too willing to show its books and other financial
data to the union. This very same data which the employer may
have refused to disclose to prove its financial inability to grant a
wage increase it now discloses to support its request for a wage
decrease.® This analogy is not perfect but it serves to show the
importance of informed bargaining. ' ’

Is THF ReFusar To D1SCLOSE PERTINENT BARGAINING DATa A PER Sz
RerFusaL To BARGAIN?

In the Southern Saddlery case, supra, the only conduct deter-
minative of the employer’s bad faith was its refusal to substantiate
with financial data its claim of poverty. Other issues like dilatory
tactics, refusal to give counterproposals, undermining the union,
which normally (statistically) exist in the bargaining context of
. an employer who is bargaining in bad faith, were absent. Hence,
from a factual necessity, one act determined the Board s finding
that the bargaining requirements of good faith were not satisfied.

The Board relied ori the total bargaining conduct of a pai'ty

¥ Singer Mfg. Co., 24 NLRB 444 (1940).

. The employer in this case wahted a reduction of wages. The union
refused and-during the course of negotiations asked the company if it would
let a.government accountant g0 over its books to substantiate its position.
The employer rejected the union’s request without suggesting an alternative
ren;ledy to satlsfy the union. The Board consndered this as an mdlc:a of bad

+ fait]
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as a norm for judging a person’s good faith or lack of it. Would
it be a violation of this rule, or better still, would it be compatible
with this rule, if one act would Bé sufficient to constitute a viola-
tion of good faith? 1If this one act constituted a refusal to disclose
vertinent data would a refusal to bargain be found? Are the dif-
ferences between wage data and financial data irrelevant, at least
in this respect, such that a refusal to disclose either would, stand-
ing alone, be violative of sectfon 8(a) (5)? We turn to the Truitt
case for the answers. '

THE TRrRUITT CASE

This case focused squarely on one of the myriad aspects of
good faith bargaining: refusal of an employer to supply financial
data to substantiate a claim of inability to pay a wage increase
when requested by the union.

The union here asked for a wage increase of ten cents an hour.
The company answered that it could not afford to pay dividends,
and that an increase of more than two and one half cents would
put it out of bu_siness. The union asked the company to substan-
tiate this plea, and requested that a public accountant examine the
company’s books, financial data, etc. This was denied.

When brought before the Board," it found a violation of 8(a)
(5) saying: _

. it is settled law that when an employer seeks to justify the refusal
of 2 wage increase upon an economic basis, as did the Respondent herein,
good faith bargaining under the Act requires that upon request the employer
attempt to substantiate ils economic position by reasonable proof. _

The court of Appeals® disagreed with the Board’s conclusion
of law. The court said?

To bargain in good faith does not mean that the bargainer must substan:
tiate by the proof statecments made by him in the course of bargaining. It
means merely that he bargain with a sincere to reach an agreement.

On certiorari to the United States Supreme Court,” the more

31110 NLRB 6§56 (1954).

32224 F2d 869 (1955).

3351 U.S. 149 (1955)

When the Truitt case was argued before the Board, the employer based
his inability to. grant.a wage increase on the basis that such an increase would
have made it unable to compete with other firms and offered evidence
that it was paying as much or more than its competitors. .
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employer’s obligation to furnish a lab_or organization information for collect-
ive bargaining purposes. (That I interpret the Whitin) case to require that
the information be necessary as well as relevant to collective bargaining.

- Relymg basically on the cases of Oregon Coast Operators
Association, he quoted as follows:

An employer is under a statutory duty to furnish data to the employer’s
bargaining representative upon request, provided that the data is relevant
and necded by the representative for purposes of collective bargaining. [Rod-
gers’ emphasis]

He then went on to say:

The majority seeks to distinguish the instant case from the Oregon case
on the ground that here the information sought related to wages only,
whereas, in the Oregon case the union sought wage data and other: infor-
mation. This suggests that the Board has a dual standard for information
cases, where-under if the union seeks only wage data, the sole criterion is
relevance, but if the union requests both wage data and other information
the necessity as well as the relevance must be shown.

In the Pine Industrial Relations Commitiee case,” the Board
adopted the distinction which Rodgers brought out. ' In that case
the Board said: “....in wage data cases it is sufficient that the
infdrx_hation sought by the union is relevant and no specific need
as to a particular issue must be shown. .. " The “other informa-
tion” Rodgers mentions, as Pine Industrial will ‘bear out, is fin-
ancial data, and for this data, both relevance and necessity must
be shown. Rodgers joined the majority in that case for he felt
that the dichotomy drawn by the Board in ("lenn Raven is now
settled law.

FINANCIAL DATA—THE EMPLOYER’S ABILITY T0 MEET THE ECONOMIC
DEmaND MusT FIRST BE RAISED

The rules regtlating the disclosure of wage data have been
_discussed. ‘It may be concluded that the Board has formulated
rules with a certain degree of liberality regarding its- disclosure.
The rules regarding the disclosure of financial data, as the dis-
cussion will show, are quite different from wage data. 'This re-

sults from the different obJectlves each type of data seeks to fulfill.

. 4118 NLRB 1055 ( 195") [also known as the Internatlonal Woodwo"kers
of Amenca] . L
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The case of Pine Industrial Relafions is the leadmg case regard—
ing the disclosure of financial data.

In the Pine I ndustrial Relations Commitiee case, the union re-
quested the employer to submit its'production and sales data to
determine the size of the wage increase it would ask and in the
event the employer turned down the union’s request on the plea
of financial inability to pay, #hen it would use the information to
refute the employer’s defense. The employer did not disclose any
information, although it never claimed it would not grant the
wage increase because of financial inability.

The Board concluded :

In any event, apart from the union’s purpose, the information- sought
related to the financial status of ine Réspondent and necessarily went to the
question of their ability to pay, and so we find.

we note that, while in wage data casés it is sufficient that the
information sought by the union is relevant and no specific need as to a
particular issue must ‘be shown, the same is not true where, as here, the
union is seeking information relating to the employer’s ability to grant a wage
increase. In the latter case . . . the. employer’s ability to. pay must be brough:
into issue before a refusal to furnish information relating thereto can be

found to be violative ‘of the Act® [emphasis supplied]

What is meant by ‘ability to pay must be brought into issue?”
This seems to be the crux of the Board’s rationale. '

Financial information, as earlier indicated, is concerned with
management’s ability to meet labor’s economic demands. Man-
agement uses this information to substanfiate, and to justify the
bargaining posture of inability to pay. Unless management raises

- this issue, there is no need for this information because the func-

tion which this type of information satisfies does not exist. It
is the employer who will determine this need because if he grants
the wage increase sought, he has determined that there is nc
need for the information.

This analysis may be clarified by the facts pf the case itself.

“2The Board’s own footnote: The requirement that ability to pay must
first be in issue before an employer is obliged to furnish information re-
lating thereto reflects the rule, recently affirmed in Glenn Raven Knitting,

‘that as to information other than wage data the test is' both relevance

and necessity and a specific need as to a partxcular issue must be shown.
For until ability' to pay becomes an issue, “specific’ need” for ‘information
as to it cannot be shown, nor can such information be said to be necessary
and relevant. :
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The Board pointed out that the union would use the information
to determine the size of its wage increase and if the employer
pleaded inability to pay then it would use this information to re-
fute the plea. Thus, instead of the employer’s using this data to
substantlate his claim of inability to pay, the union intends to use
it to refute this plea. There has been a substitution of roles re-
garding the use of the information. The employer however did nct
raise his inability to pay. The union was anticipating it. The em-
ployei' may very well grant the union’s wage increase request and
if it does the information becomes totality irrelevant to the union.

The difficuity with this reasoning is its being premised on the
knowledge of the union’s purpose regarding the information’s use.
Suppose there is no knowledge of this purpose and the issue of
inability to pay has not been raised, is the union entitled to this
data? It seems not. Perhaps the Board anticipated this by saying:
“In any event, apart from the union’s purpose....”

The question to be asked then, when the union asks for a
- certain type of information is: “Does this type of information
deternﬁne the eraployer’s ability to pay?” If it does, then this
information is financial data and until the employer raises an
issue of inability to pay, the necessity for the mformatlon does
‘not arise.

The Board could have clarified its rationale by showing how
sales and production affected the employer’s ability to pay.
Sales and production records show how many products were
produced and sold. Production represents cost and sales repre-
sent gross profits.: After deducting production costs from sales
profits the net profits are determined and net profits will ordina-

. rily determine whether management'ca_n grant a wage increase
or not.. Therefore, this information goes to the question of the
employer’s ability to pay.

Recapltulatmg bneﬂy, the Board has established the following

rules .

a. If the information sought determines an employer s ability
to pay, the mformatlon sought  is: financial;

b Until the employers ablhty to pay is. ralsed the need
for this type of mformatlon does not arise. :
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TraEe SyrLvania ErLecTrRIC PropucTS CASE®

This case is an important sequel to the rule of law laid down
in the Pine Industrial Relations case. The union requested from
the employer several types of information regarding the employer’s
insurance plan. The employer disclosed data regarding the bene-

* fits received under the program, the scope of its coverage, the
amount of claims paid under‘it, but not its cost.

The trial examiner drew a distinction in its report bhetween
costs of an insurance program where the employees paid premiums
and one solely borne by the employer. The former, it said, fell
within the scope of wages, but the latter “had no more direct
relation to wages than do other operating costs to which employees
contribute.” The Board rejected this distinction and considered
both plans as part of the scope of wages, and since, this information
was relevant to the bargaining process, the union was entitled
to this form of wage data.

On appeal, the court upheld the distinction of the trial examiner
and came to the conclusion that costs of an insurance program
wholly undertaken by the employer could not be considered as
wages. Since the information sought was not wage data, then it
must have been financial data and so the rule regarding its dis-
closure is different. The court made the following remarks on
this point:

Thus, if Sylvania had refused to accede to the union’s demand for in-

creased or broader insurance coverage for the employees in the unit it repre-
sented on the ground cost, the union might be entitled to cost information,

_provided, its demand information was not made to impede the bargaining

process. .

Here however, no issue of cost arose, for Sylvania at no point in its
negotiations with the union interporsed cost as a factor bearing on its willing-
ness to consider any proposal the union might make with respect to changes
in its employee insurance program. Saying that it took the cost of insurance
program into account in arriving at the “level of benefits to be offered to
the employees” is not equivalent of saying that it would not consider changes
in its insurance program on account of cost. Sylvania provided the union
with all the information it required with respect to the scope and amount of
the benefits of ifs insurance program and this is all the union needed to
formulate demands for changes in the program. Demands for other or more
extensive coverage could be formulated without reference to cost and so

4127 NLRB 924, (1960); 291 ¥2d 128, (1961).



410 ATENEQ LAW JOURNAL [Vol. XIII

could demands- for increase in cash wages. The cost of the insurance pro-
gram would become an issue should Sylvania interpose that element as a
ground for resisting a request for change in insurance coverage. When that
occurs the time will come to decide whether Sylvania should provide cost
data to support, its position. [emphasis supplied] ' '

The court pointed out quite accurately that Sylvania never in-
dicated that it would not grant increased or broader insurance
coverage on the ground of cost or put it in another way, its
inability to pay. The union never asked for increased insurance
coverage. If the union had done so and Sylvania had resisted
on the ground of cost, then the union would have been entitled
to the information requested since the issue of the employer’s
ability to pay (costs) has been raised. The employer must now
substantiate his plea of financial inability.*

Unfortunately, the court did not even rely on Pine Industrial
for its ruling nor did it consider the information requested as
financial data and the issue of cost as equivalent to the issue of
ability to pay. If the court had done so, it would have strength-
ened its own ruling plus the jurisprudence on the matter.

The difficulty with the court’s rationale is that it is not being
conducive to helping the parties arrive at.a contract as soon as
possible. Before the union can avail itself of financial data it
must first challenge the employer’s ability to pay. Could it not
be argued that if the union knew the condition of the employer’s
ability to pay, it would not challenge it in the first place? Or
better still, the union would submit economic demands proportibnal
to the employer’s ability to pay. Waste of time is thus eliminated
and a meeting of the minds is encouraged.

The Board in the Pine Indu&trial Relations Conimittee case,
- supra answered this objection as follows:

In deciding this case we have not been unaware of the consideration that
possession at the outset of bargaining of the facts about the employer’s:eco-
- nomic position may be helpful to the union intaiioring its ivage demands: to
- what the employer can-reasonably pay and thereby make bargaining, more
realistic and successful. But our duty under the Act is to determine whether

4 Tennessee Coal, 122 NLRB No. 177, (1959): We expressly do not adopt
‘any implications...that an eraployer’s mere assertion of an unwillingness
to grant union’s economic demands, if unrelated io a claim of inability to
pay, ti;r(;poses an obligation on the employer to furnish such inférmation re-
quested. o i C
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the obligation of good faith has been met rathier than to establish ideal
bargaining conditions. ’ ’

CONFIDENTIAL INFORMATION AS A DEFENSE

One of the early and rather important objections to the dis-
closure of bargaining information by the employer was his as-
sertion that the information spught was confidential. The discus-
sion of this point is divided into the two familiar types of datum.
Fortunately, this point has been recently ruled on by the Board,
for it helps to crystallize the “‘current rule” on this important issue.

Financial Data

The employer has rarely relied on the confidentiality of its
financial data as an excuse for refusing to divulge it. In the rather
early case of Manville Jencks Corp.* however, the employer re-
fused to grant a- wage increase on the ground that the data was
confidential. It did however, at a subsequent meeting subrmit a
financial statement. covering five years of its operations. The
Board found the statement to be useless since it in no way justified
the employer’s plea. The Board did not require the employer to
disclose the information and merely rejected the defense tacitly by
ordering the employer to bargain collectively. This conclusion
follows because the rule regarding the disclosure of information
had not yet developed. With the benefit of hindsight, if this case
were to arise today, the employer’s defense wouid almost certainly
be rejected. :

‘Wage Data
The defense of confidentiality was probably first raised in the

" case of Aluminum Ore Co% The union, in this case, requested

a complete job classification of all the employees in the unit. The
union asserted that this information was necessary for it to under-
stand the respondgnt’s division of its employees among ‘related
groups’ and also for a comparison of wage rates in the light of
such division.

The company refused on the ground that the wage data was
confidential, that only the employees involved could authorize its
release, and that the union, as representative of all the employees
in the unit, might secure it directly from the employees:

430 NLRB 382 (1941).
439 NLRB 1286 (1942); 131 F2d 485 (1942)
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The Board rejected the company’s arguments stating .that
without this information the union could not understand the po-
sition of the employer. It also said that the employer was the
natural source of this information and expressed doubt, aside
from the practicability, of the union’s securing the information
directly from the employee. In any event, the Board held that
the employer’s defense was superseded by the “intelligent bargam
ing required by the Act.” On appeal the appellate court remarked :

We can conceive of no justification for a claim that such information
is confidential. Rather it seems to go to the root of the facts upcn which
the merits were to be resolved. . . . And if there be any reasonable basis for
the contention that this may have been confidential data of the employer
before the passage of the Act, it seems to us it cannot be so held in the
face of the expressed socisl and economic purposes of the statute.

The Board’s rationale seems more realistic than the court’s.
It propounded rather practical arguments to meet the employer’s
defense. It seems axiomatic that before there ¢an be agreement
there must be understanding. In a sense the rule ‘compels’ un-
derstanding by requiring disclosure but this compulsion is really
a reminder to a party to fulfill his bargaining duty. If a party
is. permitted to hide behind the defense of confidentiality of in-
formation, the whole purpose regarding disclosure of information
is negated because the union will not know what it is bargaining
about.

It may be argued that the employer should be allowed to
prove the confidential nature of the information. This is a valid
argument, provided, the union is still sufficiently informed to
‘enable it to bargain intelligently. It cannot be used as a blan.l’et
to smother d.lsclosure of any and all datum

The employer here never really proved that the information
was confidential. . Information is labeled confidential because its
disclosure will hurt the person who seeks to. keep it confidential.
~ Yet in this case the employer told the union to get the. information
. from the employees. If a person seeks to keep information con-
fidential he will not even disclose a way by which such information
may be secured. Although the employer claimed the data confi.
dential to the employees it never showed why it was confidential
or that the employees told it not to d1sclose the mformatlon '

Aslde from an outright, claim that wa_ge datavsought is’ con-
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fidential, the employer has colored this defense in the following
hues :. . )

1) The non-dlsclosure of the mformatlon w111 ‘not hmder the
bargaining process

-2) - that -the employees are entitled. to keep thls data pr1vate
and only they may disclose it; ’
¢

3) the union could easﬂy obtain the mformatmn from their
own members

4) it would be detrimental to the employers busmess 1f this
information was disclosed;

5) and the disclosure of the data would create jealousy
among the employees lessen their morale and a chaotic condition
may CCCur.

These arguments were rejected by the Board in three decisions
handed down on the same day. The basis of the Board’s decls1on
were the rationales formulated in the Yowman and Erbe Mfg. Co.
case supra, and the Aluminum Ore Co. case supra. One of the
Cases, Boston-Herald Traveller .Corp.! Y was appealed The “court
accepted the Board’s arguments saying:

The Board rejected petltloners 1ustif1cat10n of its refusal to disclose
confidential information because the preference of individual employees for
secrecy is speculative and, if existent, must yield to the majority of° employ-
ces, and because the danger of pirating is out-weighed by the necessity fer
fully informed bargaining. [emphasis supplied]

It is interesting to note the last statement of the court. - It
seems to apply a ‘balancing of interest’ standar d. The inference
is that it recognizes that the defense of confidentiality is a
legitimate defense. However, if a clash should occur between
this interest and a superior interest, as had occured in this case,
then the superior interest must prevail. This rationale has merit
because it does not brand the defense of.confider_ltiality as incom-
patible with intelligent bargaining. Rather it merely relegates the
defense to a lower status.  The court has fashioned a flexible rule,
that if justified by the circumstances the defense of confidentiality
may be relied on. )

41 Supra, note 39.
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In the recent case of McCulloch Corporation,® the company’s
wage rate was determined by the wage of 29 other companies en-
gaged in similar operations. The company submitted this data to
the union in the same form submitted to it by the companies.
The union demanded that the identities of the companies and their
wage rates should be disclosed together. The company agréed but
refused to specify the rates paid by each of the participating
companies on the ground that the employer had promised that this
information would be kept confidential.

The trial examiner found and was upheld by the Board, that
since the information given by the company to the union was in
the same form provided by other companies and a disclosure of
the wage rates would have involved a breach of confidence, this
limited restraint on the union did not prevent it from bargaining
intelligently.

It seems the Board will accept ‘confidence’ as a defense, though
not an absolute one. The inference that can be gathered from
these cases is, if ‘confidence’ will be used as a defense to preclude
disclosure of any data whatsoever, it will be rejected.

However, if the employer has submitted sufficient though in-
complete data to the union and this amount of data will enable
him to bargain intelligently, the defense that the rest of the infor-
mation is confidential will be upheld. ‘

4132 NLRB 201, (1961).
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