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THE FouRTH RAPE: 

A CRITIQUE OF PEOPLE V. SUBINGSUBING AND 

AN ANALYSIS OF LAWS AND JuRISPRUDENCE 

RELATING TO INCEST 

RoNALDO R. GUTIERREZ * 

ABSTRACT 

Seiual assault of a minor by a relative; or incest, is unquesi:W1Uibly a repug­
nant offense. Despite this, ince~t is a crime difficult to prosecute. Some of the prob­
lems can be traced to laws which are of pre-war vintage. 

Presumably, incest is embraced in the crime of Qualified Seduction. How­
ever, incest victims rarely seek refuge under this felony. This indicates, perhaps, a 
major deficiency in its conceptualizution. Instead, victims resort to a complaint for 
the crime of Rape. 

But the crime of Rape was not designed to address the problem of incest. Al­
though it ean c.apture its .gravity, the nature of incest manages to elude the strict 
definii:Wn of Rape. Three specific circumstances constitute Rape. Incest, unfortunate­
! y, is ~at one of them. 

. A case in point is that of People v. Subingsubing (228 SCR4 168}. lt involved 
both felonies of Qualified Seduct:Wn and Rape in the context of incest. In Urief, the 
Court held that even if the incestuous act was admitted by the defen®nt, a charge for 
Rape could not prosper because the prosecution had foiled to prove a cruci:d element 

the use of force or intimidat:Wn. The unfortunate inference is that incest is no dif 
ferent from sexuul intercourse between strangers in terms of the likelihood of the woman 
giving her consent. 

And this is where the need for an understanding of incest comes into pllly. The 
peculiar nature of incest can supply a deficiency in the traditional rules on Rape which 
are based on l1lw and jurisprudence. Incest is shrouded in a thick veil of secrecy which 
si~ces all the parties, particularly, the victim. The biggest injustice is to mistake 
this silence for acquiescence. .. 

Because of this, a justifi.ab!e need to pmulate new rules on cases dealing with 
incest arises. To this end, this paper will put forth the argument that when a charge 
of incest is made in a prosecui:Wn for the crime of Rape, the burden of proof should 

· automatically shift to the defendant to prove that there was consent. 

This proposition results in a conflict with constitutional ramf.Jiclli:Wns. The pre­
sumpi:Wn of innoctnce of the accused is pitted against the charge of the State to pro­
feet its youth. The liltter obligat:Wn becomes more pressing with the realizai:Wn that in 
incest, the natural guardlans of the chr1d perpetrate the crime. The duty of the State 
to the child must prevail. 
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