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BAIL, WAIVER, and KUMANDER BILOG

Hans LEo J. CACDAC

On the fateful day of June 5, 1991, the Supreme Court, in "People of the |

Philippines vs. Hon. Procoro J. Donato and Rodolfo C. Salas",! unanimously:

denied® the petition for bail of R(;dolfo Sallas,l ai:(e.s.tkig:zaggi: tl;})ilgfp i:;tl I;l:’;t«
'l . » * N * 0 e »
s’s constitutional right to bail,” so closely in :
isniizcem‘ was arbitrarily taken away from him by no Iess. than the .hlgltﬁ::
tribunal"’in the land. Rather, the Supreme Court made the ultimate finding

Salas had waived his right to bail.

The' Court held that the facts point to thfa apparent waiver. S?:fnshand f:::
others, namely Josefina Cruz and Jose Concepcion, were f:harged v;;t t ;;n(he
of rebellion® before the Regional Trial Com:t of Manila. Th(ji y ;ﬁon the
information was filed relatives of Salas and his co-accused filed a pe

‘

: CANDIDATE, JURIS DOCTOR ’9%, NOTES AND COMMENTS EDITOR, ATENEO LAW JOURNAL,
1991-1992.

* G.R. No. 79269. - " \al
% Justice Abraham Sarmiento inhibited hims_elf for having been the consultant of the leg

defense panel before he joined the Court. ) . '
* PHiL. CONST., ArtH], Sec. 13: "All persons, except those charged with offenses plfms?abble
by racfsm‘t;n perpetua when evidence of guilt is strong, shall, befc.n'e conviction, be Pallllta?oeba ;)!'
sufficient sureties, or be released on recogn X izal ncef th:s wxgta)ovfb:amprmwb;d;sbii l:u:pe 'I;‘x’;gE ! 1o bal
t be impaired even when the privilege o » nded. Exce
z};?l“s[l‘lzli not ;):required. 1985 RULES OF CmMNALfPt:OCEDURE,l m.s:hc‘;cl;bl;ugml i:.a mm
security gi i tody of the law, furni
o e oo b oo uired under the conditions hereinafter
ditioned upon his appearance before any court as requi 1
.:;:ulﬁ:dn Bairomay bepgii:n in the form of corporate surety, property bond, cash deposit, or
recognizance.”
*The right 1o bail is a corollary of a right to be presumed innocent. See 1J. BERNASd , SJ;O ?:i
CONSTITUTION OF THE REPUBLIC OF THE PHILIPPINES: A COMMENTARY 359 (192;7)t Al n;:sed oy
ic princi i i em, that an a
il gives full fealty to the basic principles of freedom, unhere.m in our system, i
;ra‘e!sugged to be in?l’oeem until his guilt is established by evidence beyond reasonable doubs; it

reconciles sound administration of justice with the right of the accused to be free from harassment

; i i his defense and not subject to punishment prior
d confinement, unhampered in the preparation of subj
:onmnviction. Dudley vs. United States, 242 F2d 656 at 659 (1957), cited in 8 Am.Jur. 2d 784.
* Entitled "People of the Philippines vs. Rodolfo C. Salas, afiss C?mmander Bitog, Josefina
Cruz, alias Mrs. Metcado, and Jose Concepcion, alias Eugene Zamora.
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habeas corpus® before the Supreme Court,

, Pending the habeas corpus proceedings, counsel for petitioners manifested
before the Court that an agreement was arrived at with respondents’ counsel
which necessitated the dismissal of the habeas corpus case. Said agreement
involved the following terms: (1) that the petition for habeas corpus will be
withdrawn, and Cruz and Concepcion will be immediately released but shall
appear at the trial of the criminal case for rebellion under their personal
recognizance, (2) that Salas will remain “in legal custody” and "face trial before
the court having custody over his person,” and (3) that the warrant of arrest for
the persons of Cruz and Concepcion will be recalled,

After the Supreme Court dismissed the habeas corpus case, Salas filed a
petition for bail. Judge Procoro Donato granted this pelition. The People of the
Philippines’ challenged this order before the Supreme Court by way of certiorari
and prohibition. The Supreme Couri, through Mr. Justice Davide, set aside the
order of Judge Donato. It held that by virtue of the agreement in the habeas
corpus case, Salas agreed to "remain in legal custody" and to "face trial before the
court having custody. over his person®. Waiver had already ensued.

INTERMEZZO0 -

The doctrine of waiver is generally applicable to all rights and privileges
to which a person is legally entitled, whether secured by contract, conferred by
statute, or guaranteed by the Constitution, provided such rights and privileges rest
in the individual and are intended for his sole benefit®. Insofar as constitutional
rights are concerned, the Supreme Court, in People v. Donato, enumerated
recognized waivers® involving the right against . unreasonable searches and
seizures,' the right to counsel and to remain silent," and the right to be

. *
© Entitled "In the Matter of the Petition for Habeas Corpus of Rodolfo Salas, Josefina Cruz, and
Jose Milo Concepcion, petitioners, vs. Hon. Juan Ponce Enrile, etal., respondents”.

7 Represented by the Chief State Prosecutor of the Department of Justice, the City Fiscal of
Manila, and the Judge Advocate General,

* 1 A. TOLENTINO, CIVIL CODE OF THE PHILIPPINES 30 (1985).
? June 5, 1991, Advanced Sheets, at 30,
® People vs, Malasugui, 63 Phil. 221 (1936); de Garcia vs. Locsin, et al., 65 Phil. 689 (1938).

¥ people vs. Royo, 114 SCRA 304 (1982); Morales vs. Enrile, 121 SCRA 538 (1983); People
vs. Colana, 126 SCRA 23 (1983); People vs. Galit, 135 SCRA 465 (1985); Peaple vs. Sanchez, 132
SCRA 103 (1984); People vs. Quizon, 142 SCRA 362 (1986).

S .
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i i jurisdiction
heard.'? So let there be no mistake as 10 the accepted precept in oug:nstimtion,

-- it is competent for a person to waive a right g.uarameed b.y (he. S
and to consent to action which would be invalid if taken against his will.

he indubitability of this conclusion one cannot hastily allow

D e not without

nato to join the ranks that comprise the doctrinal whole; at leas.t
feaing subjtjzcted to the (not necessarily jealous) eye of legal scrult)my. :’hle(:j f;::
remains that when Mr. Justice Davide and the.rest of the Court en an’clde € oy
(1) the constitutional right to bail may be wanfed, aqd that (2) Kl-zma i 5 I
had waived such a right, we were presented with rulings of first impression.

'I'lxigxcommentary will report as to how the Supreme Court arrived at its

aforestated findings. Of course it will not leave itself contented with mere -

narrative. It réalizes the fertile ground for discussion which Donato provu{es..lt
wonders. It asks questions. Consequently, it arrives at 2 querulous conclusion.

LANDMARK

May the constitutional right to bail be waived? The question is one which

only the Supreme Court in People v. Donato was poised to answer. And it did so

in the affirmative,

Supreme Court resolved a somewhat related issue in Murioz :,
Rilloraz:.}‘lfln tﬁat case, Munoz was charged with treason before the Peopze s
Court. No bail was recommended in the information. Munoz thereafter plea e(:
not guilty and applied for bail. By agreement.o.f the pal:tles, the court §et thefbtzll;e
application and the case on the merits fof joint hearing. Upon motion o

defense, the hearing was postponed four times. When the first hearing .

commenced, Mufioz moved the court to limit such he:aring to hlis application 'for
bail so that he might enjoy provisional liberty pending thg .tnal on the me.:nts%
That motion was denied by the court. Muiioz filed a petition for the.Yvnt hci)
" mandamus to compel the judges of the People’s Court to hea.r and dec-:ldf: s
abplicétion for bail pending trial on the merits, .and for. the writ of prelm(l:lzary
injunction to restrain them from continuing the joint hearing. The Supreme urg

* 12 pegple vs. Homeres, 84 Phil. 525 (1949); Peaple vs. Dichoso, 96 SCRA 957 (1980).
® Donato, at 30 (citing 1, TOLENTINO, CIVIL CODE OF THE PHILIPPINES and Waxman vs. United

States, 12 F2d 775).
4 83 Phil. 609 (1949).
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through Mr. Justice Ozaeta, denied this petition when it stated:"

It is true that the petitioner had the right to apply for bail and to have
his application heard summarily and promptly. But that right could be
waived, and he did waive it, firstly, by agreeing to a joint hearing and,
secondly, by himself asking and consenting to repeated postponements.
He therefore cannot be said to have been unlawfully excluded from the
use and enjoyment of his right.

Murioz vs. Rilloraza was the closest we ever got to the concept of waiver
of the constitutional right to bail, not until Donato came along. But Musioz only
laid along the fringes, for the simple reason that in that case there was no right

to bail to speak of. Recall that Mufioz was charged with treason. Commonwealth

Act No. 682, creating the People’s Court so that it may handle treason cases,
granted such Court the absolute discretion as to whether or not to grant bail '
This is in conformity with a Supreme Court decision on the matter.!” Hence, for
Mufioz’s part bail did not exist as a matter of right, but as a matter for the
People’s Court’s discretion. In Donato, of course, Salas had the constitutional
tight to bail. .

Despite this outstanding distinction, Murioz still bears a resemblance to

Donato in the sense that when an accused is entitled. to bail as a matter of right, -

his constitutional right to bail is, insofar as his provisjonal liberty is concerned,
the highest ace up his sle¢ve, so to speak. On the other hand, when an accused
is entitled to bail as a matter of discretion, the ace up his sleeve would be his
right to a summary hearing of his application for bail, considering that he is not
entitled to the constitutional right to bail. Therefore, it can be said that in both
Murioz and Donato, the Supreme Court denied the accused, by virtue of waiver,
their greatest chance at provisional liberty.

. But still, needless to say, Mufioz only involved the right to a summary

** Mufioz, 83 Phil 609, at 611.

' C.AN0.682, Sec. 19: AN ACT CREATING THE PEOPLE’S COURT AND AN OFFICE OF SPECIAL
PROSECUTORS FOR THE PROSECUTION AND TRIAL OF CRIMES AGAINST NATIONAL SECURITY
COMMITTED DURING THE SECOND WORLD WAR, AND FOR OTHER PURPOSES (1945). "x x x Provided,
however, That existing provisions of law to the contrary notwithstanding, the aforesaid political
prisoners may, in the discretion of the People’s Court, after due notice to the office of the Special
Prosecutors and hearing, be released on bail, even prior to the presentation of the corresponding
information, unless the Court finds that thete is strong evidence of the commission of a capital
offense."

"' Duran vs. Abad Santos, 75 Phil. 410 (1945),
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hearing of an application for bail, and not the right to bail per se.

Donato went past the fringes and ran straight to the very core when it
declared: that the constitutional right to bail can be waived.

To BalL Or Not To BaIL

.We come now to the reasons behind the rulings.

ACtually, the Supreme Court resolved the issues in the reverse. Insteafi (?f
dealing with.the more obvious question, i.c., whether or not the right to bal‘l is
waivable, it first dealt with the factual issue as to whether or not Kumander Bilog

did waive his right to bail.

It wouid be convenieni at this point to recall the agreement before the
Supreme Court during the habeas corpus proceedings which led to the
compromise judgmént dismissing the habeas corpus case. lts terms were the

following:"®

[a) The petition for habeas corpus will be withdrawn by
petitioners and Josefina' Cruz and Jose Milo Concepcu.)n'wﬂl be
immediately released but shall appear at the trial of the criminal case
for rebellion under their personal recognizance;

[b] Petitioner Rodotfo Salas will remain in legal custody and
face trial before the court having custody over his person;

[c] The warrant of arrest for tfie persons of Josefina Cruz gnd
Jose Milo Concepcion will be recalled in view of formal manifestation
before the Supreme Court that they will submit themselves to the court

having ‘jurisdiction over their person.
The Supreme Court held” that:
herein respbndent” will remain in actual physical custody of the court,

or in actual confinement or detention, as distinguished from ﬂ.le
stipulation concerning his co-petitioners, who were to be released in

8 Donato, at 23.
19 Donato, at 26-27. "Custody" was defined as nothing less than actual imprisonment.

2 Rodotfo Salas.
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view of the recall of the warrants of arrest against them; they agreed,
however, to "submit themselves to the court having jurisdiction over
their persons." Note should be made of the deliberate care of the parties
in making a fine distinction between legal custody and court having
custody over the person in respect to Rodolfo Salas and court having
Jurisdiction over the persons of his co-accused. Such a fine distinction
was precisely intended to emphasize the agreement that Rodolfo Salas
will not be released, but should remain in custody. (Emphasis by the
Court)

The Court then arrived at the question of law involved.in the case -- can
the constitutional right to bail be waived? ‘

Mr. Justice Davide opened with an introduction of the concept of waiver
as embodied in our New Civil Code.? He proceeded with a discussion of what
rights may be subjected to waiver. And, from his cited authorities,? he
concluded that rights guaranteed by the Constitution are among such waivable
rights. Three waivable constitutional rights were given as examples: the right
against unreasonable searches .and seizures, the right to counsel and to remain
silent, and the right to be heard. ‘

After the citing the constitutional provision stating the form and manner
with which the right to remain silent and to have competent and independent
counsel may be waived,” Justice Davide immediately unleashed an animal never
before seen in this jurisdiction: '

We hereby rule that the right to bail is another of the constitutional
rights which can be waived. It is a right which is personal to the
accused and whose waiver would not be contrary to law, public order,
public policy, morals, or good customs, or prejudicial to a third person
with a right recognized by law, '

# R. A. 386, NEW CIVIL CODE, Art. 6: "Rights may be waived, unless the waiver is contrary
to law, public order, public policy, morals, or good customs, or prejudicial to a third person with
a right recognized by law."

z Among these authorities was Commonwealth vs. Petrillo (16 A2d 50, at 57), which stated that
"(R)ights guaranteed to one accused of a crime fall naturally into two classes: (a) those in which
the state, as well as the accused is interested; and (b) those which are personal to the accused,
which are in the nature of personal privileges. Those of the first class cannot be waived; those of
the second may be." :

» PHIL. CONST., Art.III, Sec. 12(1).
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THE BEWILDERING

Though the Donato ruling would certainly enrich our jurisprudence,
providing as it does a legal basis for the waivability of the constitutional right to

bail, a few queries are in order.

A

There was a need to lay down the exact nature of the right to bail. The .

thrust of the Supreme Court’s argument depended on the fact that constitutional
rights pérsonal to the accused can be waived. Sadly, the Supreme Court deprived
usofa slf'owing as to the exact nature of the right to bail, and how, on the basis
of such a showing, it would arrive at its conclusion. And this suggestion will
accept noth"ing less than exhaustive, meticulous argumentation. After all,
whenever a protection given by the Constitution is waived by the person entitled

to that protection, the presumption is always against waiver.>
1. "THE RIGHT TO BAIL IS PERSONAL TO THE ACCUSED."

Bail is awarded to one accused, under our system of constitutional gov-
ernment, to honor the presumption of innocence until guilt is proved, and to
enable the accused to prepare his defense to the charge.” This traditional right
to freedom before conviction permits the unhampered preparation of a defense,
and serves 1o prevent thie infliction of punishment prior to conviction.” In other
words, it is a mode of acquiring provisional liberty.”" Is this mode of acquiring
provisional liberty a right purely "personal to the accused"?

The answer must be in the negative.

Indeed, the preservation of liberty is such a major preoccupation of our
political system.” Our Bill of Rights is a clear manifestation of this
preoccupation. Individual freedom is one of the most precious treasures jealously
protected in our Constitution.”” And everyone is protected, including an accused

% People vs. Jara, 144 SCRA 516, at 531 (1986).
% Stack vs. Boyle, 342 USS. 1,96 L ed 3 at 8 (1951).
% prudson vs. Parker, 156 U.S. 77, 39 L ed 424 at 427 (1894).

2 See Muiioz, Almeda vs. Villaluz, 66 SCRA 38 (1975); and Montalbo vs. Santamaria, 54 Phil.

955 (1930), where the Supreme Court called it as such.

% people vs. Hernandez, 99 Phil. 515, at 551 (1956).
B terras Teehankee vs. Director of Prisons, 76 Phil. 756 at 767 (1946).
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in a criminal case, so that the United Sta
. i . X tes Supreme
underlying principle,® that preme Court set out as an

gatgrgl life cannot be legally be disposed of or destroyed by an
individual, neither by the person himself nor by any other of his fello“}/l
'crea.lurf,s, merely upon their own authority. The public has an interest
in his .hfe and liberty. Neither can be lawfully taken except in the mode
Prcsc:-{bcd by law. That which the law makes essential in proceedin
involving the deprivation of life or liberty cannot be dispensed with 5:
affected by the consent of the accused; much less by his mere failure
when on trial and in custody, to object to unauthorized methods, ’

A regime of liberty is honored in the observance and not in the breach.*

b dThe fact that the right to'bai'l deals with provisional and not absolute
iberty does not .at al.l blun: the solid line drawn. The purpose of the provisional
nature of such right is to insure with reasonable certainty the attendance of the
accused for tl}e subsequent trial.*”> Otherwise, the accused, based on the ri h

be presumec_lvmnocent, is just as entitled to absolute libert’y.” e

A right 'guamnteeing an individual f; )
reedom does not ipso facto make it
t;l)::rsonal to the person for whom it is secured. Its observance may, a);ter all, be olf
€ utmost public concern. The right to bail is in no way purel 1’
e y personal to the

2. THE RIGHT TO BAIL AND THE OTHER
CONSTITUTIONAL RIGHTS

distin uge ¢.itrect attachment of the right to bail to one’s liberty is what

s c§ [l) ! ‘:1 en Tt:rolx; all the other waivable constitutional rights mentioned by
- L0 be sure, one finds no surprise in the fact ituti

! ) that the constitutional

right against unreasonable searches and seizures can be waived for the maxim em-

v

30
Hopt vs. People of Utah, 110 U.S. 576, 28 L ed 262 (1884)
3 .
De la Camara vs. Enage, 41 SCRA 1 at 6 (1971)
214 .

33 :
e M?r;;:; ;gl::f!ggbe presum‘ed ir.mocem: "The person accused of an offense is confronted by
o [ onop y o ate aut_honty; in a manner of speaking, he goes to bat with all the bases
ded ) cenaiﬁoﬁ ;::; 13 ut::: gxu;(;m;st u(;f ljuséime, to even up the odds as it were by guaranteeing (the
accused is) trial. Chi i ituti i
ion " CRUZ CONG I~ hu‘:}t"’ amorg .the;e is the constitutional presumption of
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bodied in such a constitutional right is that "a man’s home is his castle."” A
person may Or may not allow any unreasonable search or seizure within his home
in accordance with his free will and volition. Incidentally, when Justice Davide
stated in Donato that "rights guaranteed by the Constitution" may be competently

he cited Dr. Tolentino as his source. Dr. Tolentino, in turn, extracted this
3 And Waxman dealt with the waiver .
eizures. Hence, the statement as |

proper context. It should not, in .

waived,
statement from Waxman v. United States.

© of the right against unreasonable searches and s
quoted by Justice Davide must be placed in the
any way, purport to be all-encompassing.

be broken down into three specific rights: the
present at the trial, the right to be assisted by

counsel, and the right to compulsory process to compel the attendance of
witnesses in'his behalf.* These rights are indispensable in any criminal prose-
cution where! the stakes are the liberty of the accused, who must, for this reason,
be given a chance to defend himself.”” However, superior policy considerations
must prevail. Hence, in People v. Dichoso,® the trial Court leniently granted
repeated continuances in favor of the accused. But when it was noticed that the

accused had obviously embarked on a scheme to defeat the expeditious
determination of the case and was trifling with the administration of justice, the
he case of the right to be heard

Supreme Court cried waiver. What is apparent in t

is that it only -becomes waivable in view of a clear, expressly invoked policy
considetation. The fact that the waiver is not violative of public policy is not
enough. In the case of the waivability of the right to bail in Donato, no policy

consideration had been clearly established.

The right to be heard can
right to present evidence and to be

And as for the right to counsel and to remain silent during custodial
investigation, it cannot be gainsaid that the "form and manner"” with which it
can be waived is not at all to be overlooked. Precisely, "the form and manner,"”

of the waiver i.e., that it must be in writing and made with the assistance of

M See U.S. vs. Arceo, 3 Phil.381, at 384 (1904).

% 12 F2d 775 (1926).

3 BERNAS, supra note 4, at 378.

57 CRUZ, supra note 34, at 300.

3 Cited by the Court in Donato. »

® piL. CONST. ArtII, Sec. 12 (1): "Any person under investigation for the commission of an
1t to remain silent and to have competent and

offense shall have the right to be informed of his righ
If the person cannot afford the services of

independent counsel preferably of his own choice.
counsel, he must be provided with one. These rights cannot be waived except in‘writing and in the

presence of counsel.”
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counsel, is meant to ensure th i
at the waiver was intelli |

Sounsel to enst : igently made. It goes wi

s ):heg Cl::: :!:e \.valv'ablhty of'th.e right to counsel and to remain silentgis :n:vl:t'!lout
in the C hs i ;tlon itself, a distinction which the right to bail does not enjo mgd

r i ;
the other ! Zzb} etchtet :ghl. of tl}[(:.haccused to counsel during trial has nev-:arybeerrll
waiver. The practice has alw
onsid / ays been for the tria

ph vide the accused with a counsel de oficio if he has no co l c‘oun "
choice, or cannot afford one.*® unsel of bis own

In VIEW Ot the fOlegOlllg algurﬂeﬂts, it1s lespectfuny subrﬂl“ed that the
o
luhﬂg that tlle COIIStltI.ﬂIOIlal I1 tto ba 1 Vab € desel ves-a SCCOIld lOOk

B.

We turn now to the f; i ;
© bail? e factual issue -- did Kumander Bilog waive his right

g l
A tinge Of doubt wou d l‘eSOlve the faCtual ssue In the egat ve (3
h 1 n h n gal . Th re

v

First ' ..

Tolentine u,,ether(:s (z::'le knf)vtm requisites for a valid waiver. According to Dr.
renounens; (3 ioemson waiving a right (1) must actually have tho right he
make the renunciation i e capacity to make the renunciation;-and (3) must
the waiver. th ton in a clear and unequivocal manner." A person invoki
Absent a nr’ ts ;feff’fe, must show the unequivocal manner in which it wasvr(r)la(;leg
doubs figu);es :\smrhg of an Junequivocal intent, no waiver can ever ensue And
Second, when a con:ti:) I:e mlg r?‘gjlllem to leave this third requisite “nsati.sﬁed

- utional right is vested i ; :
whether he P n a party and there is doubt
Sbviowd ha_§ fvaxved it, §uch doubt should be resolved in his favor.* t?rha.s hy
Y a privilege constitutional rights enjoy e tavor.— s is

The Su i

corpus proceed i}:;;ne rf:).:;ndheld in Dorf'atc? that when the agreement in the habeas

betre T odings ‘[,)l " 1c;=,st ;l;;t fjgshi:ull remain in legal custody and face trial

e person,” it meant that Salas

o gporﬁn:?laf;lrll:;iﬁmly, only to be released in case of an acquittal."'I‘Yh(:augati):

Comepeion o we:\éas :he fact that, in the case of Salas’ co-accused Cruz and

omopero ;0 o re efxsed., tl.le agreement provided that they "will submit
court having jurisdiction over their person.” Justice Davide is

* Flores vs, Ruiz, 90 SCRA 428 (1979)
“ TOLENTINO, supra note 8, at 30.
2
B .
rookhart vs. ._Iams, 384 US. 1,16 L ed 2d 314 at 317 (1966).

g s
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of the opinion that if the parties to the agreement did not intend Salas to remain
permanently behind bars, they would have used the word "jurisdiction" rather than
"custody,” as in the case of Cruz and Concepcion. Crucial is the fact that the
Supreme Court established a definition of the word "custody." It was defined as
"nothing less than actual imprisonment."® Salas admitted this definition. And;

the Court held it to be binding upon him. _’

Note that the phrase "will remain in legal custody and face trial before the
court. having custody over his person” involves two instances. :

1. "...WILL REMAIN IN LEGAL CUSTODY..."

It is,admitted that custody defined as "nothing less than actual imprisonment"
equally applies to this first part of the phrase.“ But there is a caveat. To say that
Salas will remain behind bars after the dismissal of the habeas corpus case does
not necessarily mean that he will remain behind bars permanently, And it is totally
safe to conclude that Salas’ placement in "custody of the law" caused to ripen his
constitutional right to bail, for it has been held before that the right to bail accrues
only when a person is arrested or placed in custody of the law.# In other words,
instead of condemning to rot Sélas’ coristitutional right, this part of the phrase duly

set it up for the picking.

2 " AND WILL FACE TRIAL BEFORE THE COURT
HAVING CUSTODY OVER HIS PERSON..."

It seems that "custody" here is not the same "custody” defined as "nothing.
less than actual imprisonment.” Surely, as stated, this definition fits well into the
first half of the phrase, which provides that Salas "will remain in legal custedy."

The effect of applying the Court definition of "custody" in the second half of the

phrase would lead to absurdity, for Salas was not and never could have been
actually imprisoned in court. At best, Salas was and could only have been

imprisoned in the hands of law enforcers.

"Custody" seems to have been given a second meaning. It was used not

 The definition in Bouvier’s Law Dictionary was used.

_ *“ But see Abriol vs. Homeres, 84 Phil. 525 (1949), whére the Court, through M. Justice ™ .
Ozaeta, stated that "(petitioner) may be held under the custody of the law by being detained or
admitted to bail until the case against him is finally and lawfully decided.” The Court seems to have

used "custody of the law" rather loosely.
% Feliciano vs. Pasicolan, 2 SCRA 888 (1961).
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in a ]

sensz z:wctual, bl'lt a constrfzcuve sense. And when it is used in this constructiv

s ]a“’, en?oprzzzbl; scg(l)anos may arise: (1) while Salas remains in actual custod;

, the Court would still retain im, i

of ‘ : powers over him, i.e., the pow.

ins(anacr::.detegnme‘hns case .and the power to compel his p;'eser,lce irrl)o ce:’tr PO

aforemen,t or éd ) while Salas is released on bail, the Court would stil] retain fl::

loned powers over him. Under a bail b i

: : . ond or recognizan inci

or ] ce, the prin

a;nsf:‘n t?h?g f’f the bond, released in the custody of the bondsme;n bli)t isc;i)'a;ll
fructively m.c.ustody of the law, and the dominion of the : s

continuance of original imprisonment,* e 8

~

The second half of the phrase its of
th N .
Salas wone 3 oot o p erefore, admits of a situatjon wherein

And as for Cruz and Co i
. ncepcion, their release und i
" . Ce X S er their
e li)ligrxlu;zanc‘e mvolved.the condition that they "shall appear at the triapl)ecl)sfoglal
ermir : clabedf(.)r rﬁbelhon filed against them." So despite the fact that no suret; .
volved in their release, they still were i j -
: In constructive custod
ore s th ustody of the |
b Vi{t l(:geztlg:n(:rf thte Coxlilsutuuon nor of the Rules on Criminal Pr)(I)cedure ;‘:;
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bail, What is essential, therefore, is that the interpretation favoring the waiver
must not, to say the least, drop anchor in the shores of our vast and expanding
case law. This is because, as discussed, the factual circumstances of the case do
not exactly provide for a welcome port. And more importantly, the ruling that the

constitutional right to bail is waivable needs to be recvaluated. ’

CONCLUSION

People v. Donato left us to chalk up another constitutional right which
may be waived. But while we stand sure as to the waivability of the right to bail,
we may be at a loss for words to explain why.

On the fateful day of June 5, 1991, we were left with more questions than
answers.




