PRELIMINARY EFFORTS IN IMPLEMENTING
THE Ri0 TARGETS
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L INTRODUCTION

Four years have elapsed since the United Nations Conference on En-
vironment and Development (UNCED) at Rio de Janeiro on June of 1992.
it has now become evident that the Earth Summit gave a significant, gen-
eral impulse for the future evolution of international law on the protec-
tion of the environment.! Twenty years after the fundamental Stockhoim
Conference on the Human Environment® it has once again enlivened glo-
bal environmental consciousness, “setting in motion or accelerating the
search for solutions to global environmental problems and refocusing
attention on the necessity for a more equitable distribution of resources
among nations.”? Rio has also tried to narrow the gap between the con-
cepts of environment and development. New institutional arrangements
for the follow-up, such as the Commission on Sustainable Development
(CSD),* but in particular the integration of non-state actors (NGOs and
individuals) into the future process, should ensure that the Rio basis will
not be lost. Whether the UNCED goals can be achieved or not and whether
the Rio momentum will remain viable and credible depends finally on the
crucial problem of implementing the UNCED commitments into corre-
sponding, satisfying and concrete domestic policy and regulatory mea-
sures. Preliminary experiences in the aftermath of the Conference show

* Dr. jur, Senior Academic Counsellor of the Institute of Public Intematlonzl Law and Foreign
Public Law, University of Cologne. Consultant of UN, ECE, EU, OECD, Council of Egrope;
IUCN, and the German Federal Ministry for Environment, Nature Protection and Security of

Nuclear Installations.

PH. Sand, UNCED and the Development of International Environmental Law, 3 Y.B, INTL. ENvTL. Law
3 (1993).

See for the Conference and various Documents, The Results from Stockholm, BerrrAGe Zur
UmwerteestALTUNG A10(1973).

G. Handl, Controlling hnplementation of and Compliance with International Commtitments: The Rocky
Road from Rio, 5 CoLORADO JoUuRNAL OF INTERNATIONAL AND ENvIonMENTAL Law anp Poricy 305 (1994).
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* In Chapter 38.11 of Agenda 21 the UN General Assembly was mandated to establish the CSD. The
53-member Conunission was formally established by GA Resolution 47/91 of 22 December 1992;
GA Resolution 191, UN GAOR, 47th Sess. 93rd plenary meeting, UN Doc. A/Res/47/191 (1993). In
general CSD has the task to monitor, analyze and report the progress in the nnplementahon of the

- Agenda. For its detailed functions ¢f. Chap. 38.13 et seq. of Agenda 21.
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that States were not sufficiently adhering to the programs agreed to at Rio
and that progress in implementing Agenda 21 was decried as “depressingly
slow.”> Although this behavior is discouraging, one should bear in mind
that this phase of implementation will take a long time, perhaps decades.

The following treatise will examine whether the complex Rio con-
cept of “sustainable development and environment” has already led to
new legal instruments for the development of international environmental
law;.and if so, which instruments. Then it must be asked whether these
instruments are formulated precisely enough to be implemented effec-
tively. Subsequently, a few examples will be presented to illustrate pre-
liminary ‘efforts at legal implementation in most recent State practice. In
doing so,inew models of cooperation between State and industry, the
current IUCN Draft International Covenant on Environment and Devel-
opment, as well as the latest tendencies concernirig mechanisms of sanc-
tion will be explained. ' :

I1. THE ASSIGNMENTS OF THE R10 DECLARATION
) AND AGENDA 21

As Maurice Strong correctly reminded us, UNCED was neither
the beginning nor the end of the process by which the international
community seeks to address the various emerging threats to the global
environment.® [t was based on numerous pillars; such as the Stockholm
Declaration on the Human Environment and its 109 Recommendations of
1972, the UN Shared Natural Resources Principles of 1978 and the World
Charter for Nature of 1982, all framirlg the fundamental legal principles
necessary for an embryonic international law on the environment.” In the

5 For nrumerous examples see G, Handl, supra note 3, at 306 with further references.

¢ See statement by M.F. Strong, UNCED Conference Proceedings, Vol. 11 (1993); idem, Beyond Rio:*

Prospects and Portents, 4 COLORADO JOURNAL OF INTERNATIONAL ENVIRONMENTAL Law anp Poricy 21

(1993).

7 For a historical review of the procetdings from Stockholm to Rio, ¢f. H. Hohmann, Ergebnisse des
Erdgipfels von Rio. Weiterentwicklung des Untweltvilkerrechts durch die UN-Unnweltkonferenz von 1992
in NEUE ZEITSCHRIFT FOR VERWALTUNGSRECHT, NVwZ 311 (1993); U. Beyerlin, Rio-Konferenz 1992: Beginn
einer neuen globalen Unmweltrechtsordnung? in ZEITSCHRIFT FUR AUSLANDISCHES OFFENTLICHES RECHT UND
VOLKERRECHT (ZadRV) 124 (1994); for a comprehensive survey and analysis of the whole UNCED
process see P. MALANCZUK, SusTAINABLE DEvELOPMENT: SoME CRrTiCAL THOUGHTS IN THE LiGHr oF THE Rio
_Coussanmce N SUSTAINABLE DEVELOPMENT AND Goob GOVERNANCE, (K. Ginther/E. Denters/P. de Waart, eds.)
(1995) at 23.
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eighties, many international environmental agreements remodeled
such “soft-law” instruments into “hard” legally binding treaty law. The
following are relevant examples of fundamental conventions concerning
the various fields of environmental law:

the Geneva Convention on Long-Range Transboundary Air
Pollution of 19798 with its amending Protocols on Sulphur
Emissions,’ Nitrogen Oxides!® and Volatile Organic Com-

pounds;"

the Vienna Convention for the Protection of the Ozone Layer
of 198512 with the Montreal Protocol;”®

United Nations Convention on the Law of the Sea of 198214

the two IAEO Conventions on Early Notification, respectively
on Assistance in the Case of a Nuclear Accident of 1986;"° and

>

the Basel Convention of 1989 or: the Control of Transbbgndary
Movements of Hazardous Wastes and their Disposal.® *

UNCED could also rely, inter alia, upon the excellent preparatory
work of the World Commission on Environment and Development
(Brundtlandt-Report of 1987) and the UNEP proposals for the Conven-
tions on Biological Diversity and Climate Change.

The final results of the Rio Conference are manifested by thé'ffol-
lowing five Documents agreed on, which have differing degrees of im-

portance:

8 Convention of 13 November 1979, 18 I.L.M. 1442 (1979).

? Protocol claf 8 July 1985, 27 LL.M. 701 (1988).

1 Protocol of 31 October 1988, 28 LL.M. 214 (1989).

1 Protocol of 18 November 1991, 31 LL.M. 573 (1992).

2 Convention of 22 March 1985, 26 LL.M. 1516, 1529 (1987).

 Protocol of 16 September 1987, 26 LL.M. 1541, 1550 (1987).

¥ Convention of 10 December 1982, 21 LL.M. 1261 (1982).

% Conventions of 26 September 1986, 25 LL.M. 1370, 1377 (1986).

® Convent.ion of 22 March 1989, 28 LL.M. 657 (1989). It entered into force on 5 May 1992.
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- the Rio Declaration on Environment and Development;
- the Forest Principles;
- Agenda 21;
- the Convention on Biological Diversity; and
: .~ the Framework Convention on Climate Change.
Bo\tahkl Conventions have entered into force in the meantime.

In the following discussion, a brief examination will be undertaken
as to whether Rio had an innovative impulse for the creation of new
legal instruments or whether it was merely a more precise reiteration of
legal mechanisms since Stockholm. As the topic is intricate and complex,
attention should be directed to the Declaration and to Agenda 21, as
both documents, contrary to the aforementioned two conventions, found
a general and minimum consensus among the participating States.

T A._Rio Declaration

In viewing the contents of the 27 Declaration Principles from a legal
standpoint, one has to distinguish between principles prescribing pre-
fiominantly moral-political obligations and those which may have a legal
impact, in particular, by the reiteration and precise definition of existing
customary law."” To the first category, belong the programmatical state-
ments that, inter alia, “human beings are at the center of concerns for
sustainable development...” and are “entitled to a healthy and produc-
tive life in harmony with nature” (Principle 1) and that the “right to
development must be fulfilled so as to equitably meet the developmental
a.nd environmental needs of present and future generations” (Prin-
ciple 3). In consequence thereof, “environmental protection shall consti-
tute an integral part of the development process...” (Principle 4). Political
assignments reflect all the Principles referring to economic, trade and.
financial aspects, such as the “task of eradicating poverty” (Principle 5),
the concept of co-operation in “a spirit of global partnership” and of
“common but differentiated responsibilities” with regard to industrialized

17 See also U. Beyerlin, supra note 7, at 133; for a comprehensi : i ¥inci
: n, , ; prehensive analysis of the variou: les cf. P.
Malanczuk, supra note 7, at 29. Y s principles of. P
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ized and developing States (Principle 7), which shall strengthen the sup-
port of sustainable development by financial resources and technologies.
This concept, which is a mere expression of general corrective justice
principles and which ought to have been given greater emphasis in in-

. ternational law,"® reflects, inter alia, a new dimension of consciousness

when compared to Stockholm.

Under the second category of principles, which fortifies the exist-
ing customary law rules, are the following: the prohibition against caus-
ing damage to the environment of other States (Principle 2), the prin-
ciples of information and consultation, as well as of prior notification
and early warning, in cases of potential or actual, significant adverse
and transboundary environmental effects (Principles 18 and 19) and the
call for the peaceful settlement of environmental disputes (Principle 26).
The explicit formulation and adoption of the precautionary and
polluter-pays-principle into the catalogue of principles, which is distinct,
is to be welcomed (Principles 15 and 16). The same applies to the pre-
cise, obligation-like principles on equal access of individuals to informa-
tion, as well as to judicial and administrative proceedings (Principle 10).
The Environmental Impact Assessment is now enunciated as a national
instrument by Principle 17. It is worth mentioning that such principles,
reiterating and strengthening customary law, were already encompassed
in numerous recent treaties, both before and after Rio, and are therefore

legally binding. To give buta few examples:

-~ the precautionary-principle is set forth in the Convention for the
Protection of the Marine Environment of the North-East

Atlantic;?

the Convention on the Protection and Use of Transboundary
Watercourses and International Lakes;®

the UN Convention on the Transboundary Effects of Industrial
Accidents;?

8 §ee G. Handl, International Environmental Lmw: Promises and Perils of Agenda 21 in Agenda 21 and Latin
America: The Challenge of Implementing Environmental Law and Policy (Paper prepared for the

[nter-American Development Bank) (1994) at 55.
1 Cf. art. 2, paragraph 2 lit. a of the Convention of 22 September 1992; 32 LL.M. 1072 (1993)-
» (f, art.3 of the Convention of 17 March 1992, 31 L.L.M. 1313, 1316 (1992).

21 Ast. 2 of the Convention of 17 March 1992, 31 LL.M. 1330 (1992).
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~ the ECE Code of Conduct on Acci i
boundary land Wetes a;ld ccidental Pollution of Trans-

- the Climate Change Convention;?

- the polluter-pays-principle is incorporated in the form of the !

iso-called 9wner” or ”t.apetator” liability in numerous civil liabil-
ity t;onventxons in the field of oil pollution and nuclear activities
. In the preamble of the International Convention on Oil Prépare:i-
\_':ness, Responses and Co-operation,® the aforementioned Trans-
‘?:oundar).r'\'vz?tercourses Agreement,® and North- East A tlantic
C‘:))nvex.;tlon. Comprehensive regulations are contained in the
o ur;tc;n of Europe_C.o_nvention on Civil Liability for Damage
:su g from Activities Dangerous to the Environment;?

- ;he ms.trument of the Environmental Impact Assessment is laid

own in the Espoo Convention on Environmental Impact Assess-

ment in a Transboundary Context,? in EU Directive 85 /337% and
was trlansformed into various national laws. . .

—_——

2 Cf under Il] of the Code as adopte by thy O ks (I()mnussxon fOl"Elll'O atits tOl’ty—tl‘ th sessio;
P d e Econy Pe
(]950) b) decision C (‘5)/ Doc. E/ECE/1225 ECE;EN v ““/16 "

3 See art. 3 Ppara raph 3 usin the soft fo; la O‘ P es should take lECathlOllaIy measures
’ g g
rmulati Il) arti 01 ki P

A Cf. for i e
Nr; Vce):n l;::alt;(;eg aati.al;;[;)f th;tlBlmssds Convention on Civil Liability for Oil Pollution Damage of 29
oo e s ctly o ¢  owner of a ship), 9 LLM. 45 (1970); art. If of the Vienna caxf,enﬁon
iy Lia (19@)' ph :l f:r amage of 21 May 1963 (liability of the operator of a nuclear installation)
by m;d i e:na i; :\mulmpe;gu; e);‘a:v;'\iles ¢f. A.Rest, Fortentwicklun g des Umwelthaﬂungsrechts’
~privatrechtliche Aspekte i { ichen
Fachtagung der Gesllschaft Sir Unaweltrecht, Berlin (51,7989‘; Z: ?Oilfummmhm 12 Wisemecaftchen

% Convention of 30 November 1990, 30 LL.M. 735 (1991).

% Art. 2, paragfaph 5,lith. .

¥ Art.2, paragraph 2, lith.

. .
Cf. arts. 6, 7 and 11 of the Convention of 21 June 1993, 32 LL.M. 1228 (1993).

nvention W e, interna 0
¥ UN Conventio of 25 Febtuary 1991, text P bl;
v ll/ ished in \E.Burhenn ) I tional Envir nmentnl

P
Directive ot Impact Assessment 0f 27 fjune 1985, Eu Ors. J. No. L175, at 40

31 Cf. £ i i )
f. for instance the German Environmental Impact Assessmient Act (Gesetz uber die Umwelt

vertriglichkeitsprilfung bei bestimmd ; 7 /
O 112708 (o, : en Offentlichen und privaten Projekten) of 12 February 1990, German
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In general, the Rio Declaration’s catalogue of principles embodies
some new incentives which, partially, could be “legal crystallizers” for a
future international environmental law.

B. Agenda 21

Agenda 21, representing a comprehensive “action program”, is per-
haps the most significant and ambitious document from an international
legal viewpoint. It prescribes in 40 chapters, running to several hundred
pages of printed text minutely detailed measures and instruments for
the implementation of the targets of the Rio Declaration. Although it is
a non-binding catalogue of measures, a number of Agenda 21 positions
and principles are nevertheless part and parcel of established customary
international law. “Agenda 21 can be expected to leave few areas of
international environmental law untouched”® and unbiased. Chapter 39
perspicuously deals with international legal instruments and mechanisms
for the implementation of the concept of sustainable development. In its
“basis for action” concerning the treaty-making process, it first demands
“the further development of international law on sustainable develop-
ment, giving special attention to the delicate balance between environ-
mental and developmental concerns.”* After having emphasized the
essential significance of the participation in and the contribution of all
countries to treaty-making at the global level in the field of international
law on sustainable development in general, special stress for adequate
participation by and contribution of developing countries in this process
is postulated.®® As past legal instruments and agreements have rarely
reflected the concern and interests of developing countries in an adequate
manner, a review of these instruments is held necessary.

- From a “systemic” legal viewpoint, two conceptual aspects of Agenda
21, manifesting a new and welcome progressive thinking, are worth men-
tioning. First, Section ITI, entitled “Strengthening the Role of Major
Groups”, focuses on empowering “non-state actors” to ensure environ- -

2 For the final text of Agenda 21 see United Nations, United Nations Conference on Environment and
Development, UN. Doc. A/Conf. 151/26 (Vol. 1-1V) (1993); ¢f. also Agenda 21: Earth’s Action Plan,
(N. Robinson, ed.), New York (1993). By comparison, the analogous 1972 Stockholm Conference
Action Plan consists of 109 recommendations covering a mere 40 typed pages, reprinted in 11 LL.M-

1421 (1992).
% See G. Handl, supra note 18, at 51.
# Cf. chapter 39, paragraph 1, lit. a.
» Chaptei' 39, paragraph 1, lit. 1c.



8 ATENEo Law JouRNAL VOL. 40 NO. 2

ment.ally sqund sustainable development. It emphasizes the need for broad
pgbhc participation by individuals, groups and organizations,® and of in-
digenous people and their communities in decision-makinlg % Havin
s.tress.ed the vital and constructive role of Non-Govemmental.Organiza%
tions in modern society, Chapter 27 calls for real participation by NGOs —
;\;halaCh should be recognized as partners in the implementation of Agenda
21. Thf. fledgling empowerment of non-state actors is clearly character-
%zeduas implementation of participatory democracy.”® For the time be-
ing, ‘it would be decidedly premature to conclude that the emerging trend
to enh‘a:n.ce the legal status of non-state actors could yet diminish t}iz legal
.role aqd‘-gnpox.'tance of States (i.e. their sovereign rights, as principal actgrs
in the mtemahonal legal system). But it is quite obvious that certain actors
possess, of are abgut to acquire, a procedural capacity in their own right
to pux;iue recognized environmental legal interests at the international
level.“* By'posing mainly a moral challenge to the State system at the
presgnt time, the whole of the UNCED instruments, including the Rio Dec-
laration, the Biodiversity Convention and Agenda 21, keep prying open
t}'1e door to a less state-centered transnational legal system; niakihg pos-
sible, perhaps in the future, the enhancement, on the substanltive lawglgvel
of the legal position of individuals or groups vis-a-vis the state.*! Alto:
gether, tl}e actuating of the influence of non-state actors by inforr.natl'onal
ar.1d par.tlcipatory entitlementsis desirable and future-oriented from the
viewpoint of creating a necessary counterweight to the increaéing inter-
nationalization of local or national environmental decision-making,

. Quite significant as well are the new aspects of justice objectives
w_hlch refer to the recognition of the special needs of developing coun:
tries, as entailing the responsibility on the part of the international com-
munity at large to effect a North-South redistribution of wealth for the
purpose'of securing long-term global environmental stability. The accep-
tance _°f distributive justice as an essential objective of the evolvin, :'E—
tema?lonal. public order on the environment goes far beyond a r%lere
re-affirmation of Principles 9 and 12 of the Stockholm Declaration®? and

% Cf. chapter 23, Preamble under paragraph 2.
% Chapter 26.

% Cf. chapter 27, paragraph 1.

¥ :

4 See G. Handl, supra note 18, at 53.

a . .
;‘\s to the existence ?f a right to a decent envirorunent that can be dlaimed by individuals, G. Handl,
otftpra note.18, at 53, is right when stating, “it is difficult to see in the Rio instruments an exlldo;semex\;

a generic human right to a healthy environment as some might be tempted to imply”.

1 For the text see 11 LL.M. 418 (1972).
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achieves the implementation of the target of “global partnership for sus-
tainable development."43 Therefore, for example, Chapter 33.3 of
Agenda 21, after identifying “economic growth, social development and
poverty eradication as first and overriding priorities in developing coun-
tries and... themselves essential to meeting national and global
sustainability objectives,” sets down that, “(the) transfer of financial re-
sources and technology to developing countries will serve the common
interests of developed and developing countries and humankind in
general, including future generations.” The concept of “common but
differentiated responsibilities”* also seems to reflect aspects of distribu-
tive justice, although it is only an expression of general corrective jus-

tice principles.®

In most countries, the development of Agenda 21 national imple-
mentation programs has already commenced. Whether the challenge
of implementation can be met successfully or not will depend on the
will of States, especially on the voluntary disposal of financial resources
by the mdustrgaﬁzed nations, as well as on their commitments regarding

the transfer of technology*

I1I. PRELIMINARY EFFORTS OF LEGAL IMPLEMENTATION
oF THE R10 TARGETS IN STATE PRACTICE '

ow be made to illustrate, by means of some

An attempt will n
at certain points

recent examples in state practice, that the Rio targets
have indeed found a precise legal implementation.

A. Decision In Re Oposa
liticians will continue to engage in in-

discussion and analysis of the multi-
d complex concept of “sustainable

While legal experts and po
tensive, intricate, and inconclusive
various elements of the very vague an

 Cf chapter 1, paragraph 1, “Preamble”. -
#4 This concept is ruled in principle 7 of the Rio Declaration and art. 3, paragraph 1, of the Framework -

Convention on Climate Change.

# Cf. G.Hand), supra note 18, at 55.

4 The very skeptical position of the developing countries is shown by the following remark: “In
reality, Agenda 21 represents a relatively chauvinistic political and economic model being put
forward by the Nations’ of the North. It is basically an announcement that, ‘we understand the
problem and here are the solutions’.” See A.-AL-GAIN, Agenda 21: The Challenge of Implementation

in A LAw POR THE ENVIRONMENT, ESsAYS IN Honor or W.E. BURHENNE, at 21, 27 (1994).
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development™ to make it more definite and thereby more effective, its

components of a right to a healthy and decent environment, as well as

of intergenerational equity and responsibility, have already been imple-

mented by jurisdiction for the first time.

In this regard, the decision of the Supreme Court of the Phﬂippines;f
on 30 July 1993 in the case of In re Oposa merits special attention®® To ~~* %~

stop the continuing deforestation of their country, a group of minors named
Oposa, duly represented and joined by their respective parents, brought
a class suit against the Secretary of the Department of Environment and
Natural Resources (DENR). The aim of the suit was to obtain a decision
ordering the cancellation of all existing logging permits which the DENR
had isstted to different companies on the basis of Timber License Agree-
ments. The plaintiffs also demanded that the defendant should desist from
accepting, processing, renewing or approving new tiraber license agree-
ments. They contended that they were all “citizens of the Republic of the
Philippines and entitled to the full benefit, use and enjoyment of the natural
resource treasure that is the country’s virgin tropical rainforests.” They
emphasized that the suit was filed not only for themselves, but also for
others who were equally concerned “but so numerous that it is imprac-

ticable to bring them all before the Court.” Impressive is the assertion of
the claimants that they “represent their generation as well as generations

yet unborn.” As to the cause of action, the plaintiffs argued their

constitutional right to a balanced and healthful ecology according to

&

¥ Cf. for instance the International Symposium on “Sustainable Development and International Law”,
14-16 April 1994, Baden near ‘Vienna. The various contributions are published in SusraiNasLE
DEVELOPMENT AND INTERNATIONAL Law, (W. Lang, ed.), London/Dordrecht/Boston (1995). AsE.
Primosch, The Spirit of Sustainable Development within Authoritative Decision-Making Process in 47
AusTriaN |. oF PusLic INT'L. Law 81, 82 (1994) has concisely pointed out, “the concept consists of three
basic community policies: 1. Human rights, democracy and social justice; 2. Rights of future
generations relating to humankind’s natural and cultural heritage; 3. Protection of the environment
by reducing anthropogen emissions and impacts. The concept also includes a catalogue of guiding
principles, such as the principles of solidarity, of common but differentiated responsibility, of -
Inter-generational equity, of prevention and precaution and the polluter-pays principle. The concept
was also characterized as “a notion around which legally significant expectations regarding

- environmental conduct have begun to crystallize” and which in time may even become a norm of
ius cogens. See G.HAMDL, ENVIRONMENTAL SECURITY AND GLOBAL CHZNGE: THE CHALLENGE TO INTERNATIONAL
Law IN ENVIRONMENTAL PROTECTION AND INTERNATIONAL Law (W. Lang/H. Neuhold/K. Zemanek, eds.)
at 59, 80 (1991).- ’

*8 The text of the judgement is published in 33 £.L.M. 173 (1994); for the details of the case sec A. Rest,
The OPOSA Decision: Implementing the Principles of Intergenerational Equity and Responsibility in 24
ENVIRONMENTAL PoLicy AND Law 314 (1994); A. L Vina, THERIGHT TO ASOUND ENVIRONMENT IN THE PHILIPPINES:
THESIGNIFICANCE O THE MiNORS Oposa Case IN REVIEW OF EUROPEAN COMMUNITY AND INTERNATIONAL ENVIRONMENTAL
Law at 246 (19%4). :
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balanced and healthful ecology according to Sections 16 and 15 ofS tl:e
1987 Philippine Constitution and their claim to the prOte(than c;f the tta dei
in i i i i justices granted the locus star
ts capacity as parens patriae. First, the jus
;nf 1tlie ;I:lainziffs E)r the class action in general. Sgcopd, they l'\e.ld t‘:lh:
principle of intergenerational responsibility legally bul';dlut;g :)y :}:Zhrr:gxt e}“;
“ s.46+.5ay, every generation has a responsibility to ,
e et dhy o o dg harmony for the full enjoyment of a balance;i
o inors’ i f their right to a soun
d healthful ecology”. The minors assgrtlonuo ‘
E<;2vironn‘1ent constitutes,” at the same time, 1tlhef pertf:)rmance tc;(f) ;Z\etlz
igati i f that right for the genera
obligation to ensure the protection o f .
justi i lthough the rights to a
 The justices further emphasized that, “a hts to
gorcl:;t envirlmment and to health were formulated as State pohc1e§ (ie.
. State a solemn obligation to preserve the environ-
ment), such policies manifest individual rights not le.ss 1mp.or;zzsnt ftl‘;la’ln
the Ci;/ﬂ and political rights enumerated under the Blll .of Rig} ’ : ae
Constitution.” Not surprisingly, the decision was criticized, and it was

justi iled’ the existence of a direct
that the justices had failed to prove .
o e J ht to a decent environment because the imple-

subjective individual rig _ )
merlltation of the State’s duty to preserve and protect the environment

stands at the discretion of the competent State orgar’g.“9 Despite all p:rs-
sible criticism, the decision is praiseworthy because it has given a very
mplementation of .a right to a.decent envi-
f intergenerational equity and responsibil-
tuation, as well as the consciousness and
proximity of the Filipino people to their forestsdmdlna@re in gtir;e;i
the Supreme Court of a developing coun
may be the reason why . 0 s country has
“logical” 1 decision, whereas, in the
rendered such a “logical” and semina °a f
a so-called industrially-developed country, the prob'al.)llihty of such a de
cision could be a rarity, if not well-nigh an impossibility.

imposing upon the

important incentive for the i
ronment and of the concept of
ity. The special geographical si

B. New Models of Cooperation Between
State and Industry and Most Recent
Eco-Management Instruments

As environmental problems in principle must be sc?lvecfl w1t-hm r:;:
eneration to meet the goal of sustainable devglopment (ie timeis p >
: and the vital implementation of State envuonmelnt‘al Rohcy cal;\ o }i
tl,f:agachieved by strenuous efforts and the strong participation of al spsg-

dustry) new models of cooperation

trums of society, especially of in _
tween State and branches of industry, based on a new understanding of

¥ For [urther critical remarks see A. Rest, supra note 48, at 316.
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environmental management, were developed in the end-phase of the
eighties. These models are voluntary agreements concluded between the
government or public authorities and bodies of industries attempting, in
general, to effectuate the precautionary principle and the impact assess-
ment mechanism. Such modern eco-management tools were developed
by industry to flank or complement, but not to replace, the occasional,
cumbersome and time-consuming national legislation and to support and
speed up the licensing system; both of which frequently lack the essential
flexibility to meet the needs of the day. Voluntary agreements are
well-known -under the denotation “Covenant” in the Netherlands,® the
name ”Eco-Contract” in Denmark® and “self-obligation or agreement”
in Germany.® As this author has discussed elsewhere and in detail the
various models and contents of these agreements, especially their numer-
ous legalproblems,” which are centered mainly around the question
of whether, the State organ is entitled to renounce its public law compe-
tence prescribed by constitutional law (i.e. to enact legal regulations and
to impose sanctions), it suffices to concentrate on the potential advan-
tages of such tools.

A significant benefit to industry and companies is that they have
more freedom’to choose a propitious time at which to introduce im-
provement measures; for example, carrying out soil cleanup operations
when a plant is being replaced. In addition; bottlenecks to environ-
mental improvement are discussed at a national rather than local level
so that, for example, research needed to bring an abatement technol-
ogy to market can be sponsored jointly by the private sector and the
Government. Furthermore, such tools increase the certainty of future
investment for industry.

% Cf. for example Covenant-concerning; the use of phosphates in detergents (1987), the limitation of
CFCs in aerosols (1988), asbestos lined friction materials in cars (1988), packaging (1991); see also
Statement of intent basic metal industry (1992), Statement of intent concerning energy-saving,
involving 14 different industries (1992). A SURVEY OF FURTHER COVENANTS 15 PUBLISHED IN ENVIRONMENTAL
ConTraCTs AND COVENANTS: NEW INSTRUMENTS FOR A REALISTIC ENVIRONMENTAL PoLicy? PROCEEDINGS OF
AN INTERNATIONAL CONFERENCE (J. van Dunné, ed.) at 309 (1993).

51 For details see J. Jorgensen, Legislation on “Eco-Contracts in Denmark” in Environmental Contracts and
Covenants, 1d. at 73.

2 Cf. Selbstverpflichtung éurEinsteilung der Produktion voll-halogenierter Fluorchlorkohlenwasserstoffe (1990);
Selbstverpflichtung zur Rilcknahme und Verwertung von Fluorchlorkohlemwasserstoffen und Kalteslen
aus Kiilte- und Klimagerdten (1990), both published in BUNDESTAGSDRUCKSACHE 11 /8166, Anlage 6, 7.

% A.Rest, New Legal Instruments for Environmental Prevention, Control and Restoration in Public Infernational
Law, 23 EPL 260 (1993); idem, Verbesserte Unnwelt durch neue Formeu internationaler Zusammenarbeit und
Sanktionierung? in A Law for the Environment, supra note 46, at 103.

1996 ImpLEMENTING Ri0 TARGETS 13

The authorities also stand to benefit. Since detailed initiatives are
worked out by the companies themselves, regulators have to ma!&e less
effort. Environmental problems which are difficult to ad.dress via per-
mits, such as energy efficiency, waste reduction, or 5011. cleanup, are
comprised within the company’s improvement plans. It is also hoped
that the long duration and the integrated nature of the improvement
programs will encourage firms to reduce pollution at its source rathgr
than by add-on measures. And, last but not least, the authorl_tles will
gain time to focus their attention on recalcitrant business. It is worth
mentioning that the “Covenant” model has glso been uied as a
transboundary contract; as illustrated by the “Rhine Contract of 1991
concluded between the Municipality of Rotterdam and Fhe German
Association of Chemical Industries. The contract aims to improve tl}e
water quality and reduce the huge quantity of contaminated mud in

Rotterdam harbor.%

Altogether, these pilot schemes of cooperation 'shoulq bta furthe.r
scrutinized in practice. They can be very effective (ie. achlev.mg envi-
ronmental objectives), efficient (i.e. doing so at the lowest possible cost),
and equitable (i.e. sharing the burden among the members of a target
group in a fair manner). Nevertheless, it must be stressed .that the a_gree-
ment mechanism can be applied only under the following condlhqns
within a country: (a) a mature environmental policy that .underpl.ns
mutual respect and understanding, (b) experienced and< c'redlble parties
within both government and industry and (c) a tradition of consen-
sus-seeking and joint problem solving.*

The current tendency to achieve stronger participa.ation by industry
in the implementaticn of State environmental Policy with regarq to sus-
tainable development is now tacitly adopted m.the EEC. Coungl Regu.—
lation of 1993 which allows voluntary participation by companies in tl::z
industrial sector in a Community Eco-Management and Audit Scheme.”
It combines the instrument of environmental management and control
developed in the science of business” with the “command an.d control

5 For the details ¢f. A. Rest, Id. at 265.

s Fo.r further conditions se¢ P. Winsemius; Envirommental Covenants and Contracts: New Instruments for
a Realistic Environmental Policy, ENVIRONMENTAL Liaitiry L. Rev. 89 (1993).

% Cf. EEC Regulation No. 1836/93 of 29 June 1993, published in: OFFICIAL JOURNAL OF THE EUROPEAN
Communtiss, No. L 168/1.

57 . Steger (ed.), UmMweLT-AupminG (1991); idem, HanDBUCH DES UMWELTMANAGEMENTS. ANFORDERUNGS-
UND LESTUNGSPROFILE VON UNTERNEHMEN UND GESELLSCHAFT (1992).
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approach”® (i.e. a-new flexible and external control not based on police
lz}w or order .law of the internal, operational, and environmental protec-
tion mechanism of the company by independent publicly accredited
env'ironmental verifiers and registration of the examined site in a public
: register). Having emphasized the special role of companies “to reinforce
thg economy and to protect the environment throughout the Commu-
nity 59 and underlining that industry has “its own responsibility to
manage the environmental impact of its activities and therefore should
adopt a pro-active approach in this field,”® the Regulation imposes on
the company a number of duties, which can be stated in a nutshell as
follo.\r\.rs: it'must (1) adopt a company environmental policy “which, in
addxhqn toi providing for compliance with all regulafory requireme’nts
rege}rdmg e environment, must include continuous improvement of
envu"onmen’Fal performance”;® (2) conduct an environmental review of
the site, taking into account, infer alia, aspects of assessment, control
and reduction of the impact of the activity concerned, energy’manage:
menéi;, raw materials management, waste avoidance, product plannin
gtc.; (3) ;I}troduce an environmental program for the site;®- (4) estabg-
lish an environmental management system applicable to all activities at
the sl’ce;.64 {5) carry out or cause to be carried out environmental audits
at the s.1te's‘ concerned;® (6) prepare an environmental statement follow-
ing an mlt}al environmental review and the completion of each subse-
quent audit or audit cycle for every site; and (7) have examined the
env1ror.u:nenta1 statement by an accredited and independent environmen-
tal v_enfler.66 After such examination the site will be registered in a list
published each year in the Official Journal of the EEC.¢
.

s
Cf.. D. S.ellner and.G‘ Schnutenhaus, Unaweltmanagement und Unwweltbetrevsprilfung (“Unmwelt-Audit”)
~ ein wirksames, nicht ordnungsrechtliches System des betrieblichen Uimweltschutzes?, NVwZ, 928 (1993);
to the historical development of eco-audits in the USA cf. J. Scherer, Umwelt—A;ditS' Instrument "
Durchsetzung des Urmweltrechts im europdischen Binnenmarkt?, NVwZ 11 (1993). ‘ v o

¥ Cf. Preambular introduction of the Regulation.
@ See preambular remarks.

1 Cf. art. 3, paragraph (a), with Annex I

@ Art, 3, paragraph (b), with Annex I, Part C.

S Art, 3, paragraph (c); art. 2, paragraph (c).

# Art. 3, paragraph (c); art. 2 i onim
, ; art. 2, paragraph (e); the requirements concerni i
management System are elaborately regulated in Anan 1, Part B. neerming fhe envizonmental

© Art. 3, paragraph (d); art. 4.
& A:f. 3, paragraph (g); art. 4; Annex III.
7 Cf. arts. 8 and 9.
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Additionally, such registration plays a publicity role for the com-
pany. The implementation of the Regulation, which must also be seen in
connection with the very controversially discussed draft EEC Direc-
tive on Integrated Pollution Prevention and Control,* will certainly be
confronted with difficulties in the member States.® The success of the
Regulation will depend finally on the preparedness of the companies to
join this instrument. Experiences from abroad, especially in the USA,
give cause for optimism. Altogether, this new model is to be welcomed
because of its preventive effects for environmental protection and its
transparency by early information and participation of the public con-

cerned.

C. Draft International Covenant on
Environment and Development

The priority for the implementation of the Rio assignments and
the development of international environmental law is also stressed by
the very progressive and ambitious Draft International Covenant on
Environment and Development of the World Conservation Union (IUCN)
and the International Council of Environmental Law (ICEL) of March
1995.7° This is already stipulated in its Preamble.” The Covenant, which
was launched during the UN Congress on Public International Law ia
New York, held from ‘the 13th to the 17th of March 1995, will be offi-
cially presented to the UN in 1995 on the occasion of its fiftieth anniver-
sary. The Covenant can be characterized as an integrated legal frame-
work aimed at initiating further intergovernmental negotiation for a

@ Cf. for the text see OJEEC 1993, No. C 311, at 6, {Com.(93) final); for the current discussion o ]
Schoutenhaus, Stand der Beratungen des 1PPC-Richtlinienworschlags der Europiiischen Union, NVwZ
671 (1994); 1. Appel, Emissionshegrenzung und Unweltqualitdt: Zu zwei Grundkonzepten der Vorsorge am
Beispiel des IPPC-Richtlinienvorschlags der EG, DVBL. 339 (1995). ¥

@ For the difficulties in Germany ¢f. D. Sellner/J. Schnutenhaus, supra niote 58, at 932; W. E|;1er, Oko-Audit:
Der Referentenentwurf fir ein Umweltgutachter-und Standortregistrierungsgesetz und die
Ubergangslvsung zur Amwendung der EG-Oko-Audit-Verordnung, NVwZ 457 (1995).

™ (f, Draft International Covenant on Environment and Development, Commission on Envirorunental
Law of TUCN in cooperation with International Council of Environmental Law, Gland, Bonn, March’
1995, See also P. Hassan, THe [UCN DrArT INTERNATIONAL COVENANT ON EN'IRONMENT AND DEVELOPMENT:
BaCKGROUND AND ProspecTs IN Essavs N HONOR OF W.E. BURHENNE, at 39 (1994).

7 The last preambular paragraph reads, “[c]onsidering that the existing and future international
and national policies and laws on environment and development need an integrated legal
framework to provide individuals, States, and other entities, with ecological and ethical guidance,
as recommended by the United Nations Conference on Environment and Development in Rio de

Janeiro in June 1992".
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global72treaty on environmental conservation and sustainable develop-
ment,” as well as for the purpose of preparing new implementatic?n
Fnecham.sms. The Draft’s objective is not only to restate or codify exist-
ing er‘w1ronmenta1 law but to assist the evolution of “soft-law” into
Tbmdmg law”.” Its 72 Articles and XI Parts, flanked by a comprehen-
sive commentary,”™ follow a holistic approach and cover nearly ali)l fields
relevant for balanced environmental protection and development. Part
I strengthens and reinforces the most widely accepted and establ.ished
fq,ndaxpental principles of international environmental law such as re-
spect fogi al} forms of life, common concern of humanity, prévenﬁon and
precaution, and of the right to development.”” The principles on
intergenerational equity and eradication of poverty expre'ss76 theptruism
that a certain minimum level of economic well-being is a precondition
fgr s.ustama‘ble development.” Part III contains overarching general ob-
ligations that apply irrespective of environmental sectors or differin
types of activities and sets forth the rights and.duties of Parties,” Stateg
;ind individuals.” A sectoral approach is chosen by the obligations re-
ating to natural systems and resources in Part 1V; dealing with the as-
pects c_>f stral'tospl.leric ozone, global climate, soil, water, natural systems
?mloglcal d.1verS1ty, and cultural and natural heritage.® Obligations fo;
.he. p.rc.aventlon of harm and pollution, which may be caused by various
achvme.s'and processes relating to waste and the introduction of alien
or modlﬁed. organisms, are contained in Part V.®! Global issues, such as
demographic policies, consumption patterns, eradication of pove;ty; trade

72 Cf. Foreword at XVI.

B Id.

™ Cf. at 25, 176.

™ See arts. 2,3, 6,7, and 8.

% Arts. 5 and 9.

7 Cf. Commentary to art. 9.

® *Parties” to the Covenant can also be “regional economic inlegra-ticn organizations”, Cf. arts. 67 and 68.

P Arts. 11, 12; the followin i i :
L 12 g articles concern “integrating environment and devel, ;
transfer o.f transformation of environmental harm (art. 14) and prevention of ?:::em oy
emergencies (art.15). fSPO_nse N

® Cf. arts. 16-22

8 See arts, 23-26.

- transboundary pollution and shared natural reso

- mental information and technology,

_quality, scientific and technical cooperation,
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tivities of foreign origin and military and
bligations of Part V1.# Part V1l com-
1 rules concerning problems of
urces.® The very focal

Part VIII, on “Implementation and Cooperation”, seeks to develop the
national and international procedures necessary to assess, monitor, and
control environmental impacts. 1t establishes the duties to share environ-
to provide international financing
and foster public awareness through training and education.® Very
comprehensive as well, are the obligations concerning physical planning,
environmental standards and controls, monitoring of environmental

and national and interna-
tional financial resources.® A nearly self-executing character is manifest
in the regulation concerning environmental impact assessments.¥ The
instrumerits of sanction in Part 1X, referring to respon-
¥ as well as the Articles on compliance and dispute
merit further consideration because they are very
ive from a legal viewpoint. Part XI contains the
ilable to change the Covenant, details the means
and other procedural matters.

and environment, economic ac
hostile activities are tackled in the o
prises and extends the traditiona

prescriptions on
sibility and liability,
avoidance in Part X%
promising and, innovat
formal mechanisms ava
to adhere to it, its entry into force,

1. RESPONSIBILITY/LIABILITY AS
INSTRUMENT OF SANCTION

The Draft Covenant is, as far this author is aware, the only one tha_t
incorporates a well-balanced combination of the State responsibility/li-
ability concept with the civil liability regime. It endorses an approach

[
2 Arts, 27-32.
© Arts. 33 and 34.

# Cf. Foreword at XV.

8 See arts. 36, 38, 39, 40, 45, 46; art. 46, paragraph 2 calls upon the parties “tc endeavor to augment .
their aid programs to reach the UN General Assembly target of 0.7 % of Gross National Product for

Official Development Assistance or such other agreed figure as may be established.”

development and transfer of

s concern national action plans (art. 35)
d knowledge (art:43)

benefits of biotechnology (art. 42); information an
(art. 44).

% Art. 37; further prescriptio
technology (art. 41); sharing
and education, training and public awareness

¥ Arts. 47-55.

# Arts. 56-63; Part X also rules potential conflicts with existing treaties (art. 56) and concurrent

jurisdiction (art. 58).
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that was also proposed by the UN ECE Task Force Guidelines on Res-
ponsibility and Liability Regarding Transboundary Water Pollution® and
by the UN International Law Commission (ILC) in its earlier project on
State Liability.® Most traditional conventions concerning the field of oil
pollution, nuclear energy, and transport are based either on: (a) the pure
civil liability concept, prescribing an operator’s or owner’s. liability;%! (b)
the rule of civil liability with a residual obligation for States to-ensure
payment of compensation;”? or (c) a combination of the civil liability
regime with residual State liability.® The growing tendency to accentuate
the civil liability approach for socio-political reasons is exemplified, inter
alia, by ‘the Council of Europe Convention on Civil Liability for Damage
Resulting, from Activities Dangerous to the Environment* and the EEC
Commission Green Paper on the Repair of Environmental Damage.% It
seems dou\btful whether this trend can adequately meet the needs of a
future environmental law, especially regarding the protection of the

® For the ad‘vantage of combining the two concepts and to the Guidelines cf. A. Res!,.New Tendencies
in Environmental Responsibility/Linbility Law: The Work of the UN/ECE Task Force on Responsibility
and Liability Regarding Transboundary Water Pollution, 21 EPL 135 (1991).

* Cf. ]. Barboza, Sixth Report on International Liability for Injurious Consequences Arising out of
Acts not Prohibited by Intemational Law of March 1990; UN Doc. A/CN.4/428 and 428 Add.1; for

* asurvey cf. A. Rest, Ecological Damage in Public International Law. International Environmental Liability
in the Drafis of the UN International Law C and the UNJECE Task Force, 22 EPL 31 (1992); in
his tenth Report of April 1994 the Special Rapporteur, J. Barboza, has favored the civil liability
approach; of. UN Doc. A/CN.4/459.

** For a detailed survey on the variéus so-called civil liability conventions see A. Rest, BEROHRUNGEN DES
VOLKERRECHTLICHEN UND ZIVILRECHTLICHEN Scmogysm«'rzss 1M INTERNATIONALEN UMWELTRCCHT IN
RECHTSFRAGEN GRENZUBERSCHREITENDER UMWELTBELASTUNGEN (M. Bothe/M. Prieur/G. Ress, eds.) at 223
(1984); idem, New Legal Instruments, supra note 53, at 266 with further references.

7 Cf. art. III, Brussels Convention on the Liability of Operators of Nuclear Ships (1962); art. VII,
Vienna Convention on Civil Liability for Nuclear Damage (1963); in general the Brussels International
Convention on the Establishment of ar: Inteinational Fund for Compensation of Oil Pollution Damage
(1971) achieves to guarantee compensation.

# (f.art. 8, paragraph 3, of the Wellirgton Convention on the Regulation of Antarctic Mineral Resource
Activities (1988).

* For the text of the Lugano Convention of 21 June 1993, see 32 LL.M. 1228 (1993).

* See EEC Doc. Com. (93147 final of 14 May 1993. Although this is a paper for discussion and not
yet a fina] decision on the concept, it seems to favor the civil liability approach. The Special
Rapporteur of the ILC-project on State Liability now favors the civil law approach, see note 90.
On a recent Colloquium of the University of Osnabriick, of 8-9 April 1994, the Drafting of a
future Environmental liability Convention, to be prepared for the Permanent Bureau of. the
Hague Conference, was on the agenda. The discussions were also influenced by civil law and
privateinternational law aspects. Cf. INTERNATIONALES UMWELT-HAFTUNGSRECHT I: AUF DEM WecE 20 FiNer
KonvenTioN UBEr FRAGEN DES INTERNATIONALEN UMWELTHAFTUNGSRECHTS, (Ch. von Bar, ed.), Kéln/ Berlin/
‘Miinchen (1995). An illustrative survey on the various Civil and State Liability Conventions is
printed, Id. at 250.
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and of the Global Commons. To put the whqle burden
of liability on the shoulders of the private pollutfzr alone 1sf unfallt- becaltxﬁz
it disregards the fact that an activity of a State’s organ, for fmt; ance N
issuing of a permit or the omission of an adequate control o f e p;lvald
injuring activity, can also be co-causal for the harm and therefore shou
lead to State liability. The question of wh_e.ther or not the cqnsequetr;ce
should be a primary or secondary State liability, or should end in ; sys ];n
of joint liability, is yet to be answered and must be left open t;re.. h};
and large, the general concept of the Dréft' ggl}lals movernen:1 mf .te r;%]i-
direction. By establishing State responsibility .for the _breacl of its i
gations under this Covenant or other rules of mtemat.:zoqal aw concern-
ing the environment”® the compliance of the treaty is llkewlse g;(xaranh
teed. Unlike numerous other environmental conventions wh1c111 lac suc
direct mechanisms of sanction and thgreby, not mfr_equen't Y, rr[;malui
“toothless paper tigers”, this Covenant is extremely pioneering. The HE:
onsibility concept was influenced by the IL

corporation of the State resp ] . :
Dr:’ft Articles on State Responsibility;”” which reflect customary mtgrx;ad
tional law. State responsibility for failure to prevent harm is enunciate

in Article 50.

environment per se

The Covenant also introduces with Article 48 a result-ori.ented, strict
State liability in case of significant harm (e fpr harm .resgltmfésfrl?m}‘ :1111
activity which is not a breach of an international obllgauqs). (:d ..es
apply in situations of accidental damage and does nc')t pr;‘)w TS re$edlto
for cases of potential harm or risk of harm, a case the ILC has also t
% The Draft seems to be more realistic and can expect greater
ts than the ILC project. The Covenan.t.also ta.kes
dency to incorporate a strict liability regime

regulate.
acceptance by governmen
into account the growing ten

% Cf. art. 47 of the Draft Covenant.

ponsibility, Part 1, adopted by the Commission on first

% Art. 1 of the ILC Draft Asticles on State Res e vony wermaolly et a5 of 2

ds
ing. Cf Volume 11, part 2 of YILC 30 (1980) rea 1 i : S of
;:iu:eitgﬁs tﬁe i.ntemal:ional responsibility of that State.” An “internationally wrongful act” is

isti i ission i ibutable

defined in article 3 as occurring when “(a) conduct consisting of an action or omxss;on 1s attt::ztlio“al
to the State under international law; and (b) that conduct constitutes a breach of an inte!

obligation of that State.”
i i tates
% Art. 48 reads, “[e]ach State Party is liable for significant harm to the environment of other ls,mng
; . isdicti inj SONS Tes!
imi i surisdiction, as well as for injury to per.
as beyond the limits of national juris , s for persons xesuliny
?;e(:fe;:n cat)xlsed by acts or omissions of its organs or by activities under its jurisdiction or
,

control.”

' Internatjonal Liability for Injurious

» #risk-approach” cf. J. Barboza, Fourth Report on 4 i :

?:heue::es A{Jriing out of Acts not Prohibited by International Law, April 1988 (A/ CN.4}/1 421e2
ux(:deflaragraphs 24 and 44 et seq,; see also Fifth Report, April 1989 (A/CN4/ 423) paragrap!

seq.
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into national environmental protection laws.!® The scope of Article 48 is
broad: it regulates harm to the State, the environment per se, including
the Global Commons, and injury to physical and legal persons. Such State
liability, until today, could only be found in the Convention on Interna-;
tional Liability. for Damage caused by Space Objects'® and that singles
out this approach as unique and progressive. As to the consequences of
responsibility/liability, Article 50 obliges the polluter State to first cease
the activities causing significant harm to the environment. Such duty,
réflecting the idea of prevention, is generally recognized in international
law.’® In case damage has already occurred, the application of the
principle of restitution in kind (i.e. re-establishment of the situation that
existed prior to the harm) is required and stressed. Future-oriented as it is,
Paragraph 1 of Article 49 lays down the policy that the harmed compo-
nents of the environment should be replaced by equivalent components.1®
This cor{‘cept, emphasizing restitution in natura, best meets the idea of
reparation and ‘proiection of the environment per se and is thus more
appropriate than monetary compensation. It reflects as well the steadily
increasing “nature-swaps” approach that is also conceived in the ECE
Task Force Guidelines, the WCED Legal Principles, and incorporated in
the Council of Europe Convention on Civil Liability and the ILC Draft
Articles on State Responsibility.!* Furthermore, Article 49 calls upon the
parties to develop and improve the remedial methods for environmental
harm, “including measures for rehabilitation, restoration and
reinstatement of habitats of particular conservation concern.” When the
harm to the environment is irreversible or cannot be repaired in kind,
monetary compensation is prescribed as an appropriate form of reparation.
This includes the costs of all reasonable measures of reinstatement actualiy
undertaken, or to be undertaken, as well as costs for reasonable measures
to prevent or minimize harm. As clarified in the commentary,'® in the

™ Cf. for 'example the German Environmental Liability Act of 10 December 1990 in O] (BGEL) 2634
(1990). ) )

1 Cf. Article IT of the Convention of 29 March 1972, 961 UNTS 187.

M Cf. Trail Smelter case in RIAA, vol. III, Decision of 11 Mazch 1941, at 1938; see also art. 21,
paragraph 2(a) of the WCED Legal Principles for Environmental Protection and Sustainable
Development of the Expert Group of Environmental Law (1986) in Report of the World Commission
on Environment and Development, “Our Common Future”, 4 August 1987, (UN Doc. A/42/
427).

*® See the Draft's Commentary, supra note 70, to art. 49, at 146.

* For a comprehensive survey cf. A. Rest, Ecological Damage in Public International Luw, supra note 90,
at 34; art. 8 of the ILC Draft Articles on State Responsibility emphasizes the “essentially and
predominantly compensatory function” of the “reparation by equivalent.” Cf. GAOR, Forty-Fifth
Session (1990), Supplement No.10 (A/45/10) under paragraph 344, at 190.

_ s Commentary to art. 49, at 147.
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al crime” 1% satisfaction as a traditional sanc-

tion instrument, personal responsibility and punitiye sanctions mlght 'ZE:— v
ply. The well-known civil law remedies for cessation and compensation,

iabili id down in Article 52.
covering the operators and owners liability, are laid dow’

Based on the “Non-Discrimination-Principle”,'? the harmed individual is

granted such remedies irrespective of his or her natior:ialfity fanfhdor;\éalj.
i Iso stresses the need for further -
his context, the Commentary a : : el-
Ll;:nént of the ecological damage concept in mos/: nation5a31 legal tssyi:)er:vséry
i i nts, Article 53 gran
llel to the substantive law requirements, nts to ¢
iii:ntial or de facto injured person a “right of access. (tio a‘dmlfntllit?r:;ttlavt((ee c());
i ionals or residents o
judici dures” equal to that of nationals or residel ate of
B P i tion and participation of the public, es
ioin, including access to information P . .
02331 in impfct assessment procedures. These rlghts are msoc;rlgoratri(::
1Prter algla in numerous recent Conventions and EEChD;re}czvteis.l o .rc‘:\;ghi‘:h
‘L vell i i tained in Paragraph 2 of Article 55; wh
sive as well is the regulation con I ey avainst
“ad ffected person” can procee y
ensures that the “adversely a . reclly againe:
i iti d that the State against which p
the Polluter State or its entities an ¢ the R e
i ‘ instituted may not claim immunity j _
g e e o d interest groups affected in a le-
icle 55, which grants to persons an up . ]
gafltlly protected interest a right in the form of tlrésteesmp tc?sc;zli;n irz:gg‘r]z_
i i ‘ i f the Global Commons, 1
te remedies for the protection o ’ ,
fizfl: ii\deed This approach should complement the concept of “erga omnes

obligations.” ™

constituting an “internation

E————

raph 3 (d), of ILC Draft Articles on State Respons

ibility (1980); supra note 97, and
Draft Code of Crimes Against Peace and Security of

16 Cf. art. 19, parag ¢ and
a{ts. 22 paragraph 2(d) and 26, 1LC
(1991) (UN Doc.A/46/10). | | T
irst ti i OECD Council Recommendation (oncermnin
is Princi for the first time adopted in the endati ming
e I;rmctliz}-el’:lﬁtiz; of 1974, (C(74) 224, Annex Title C), 24 LLM. 242 :(51%51)\:{1‘5’;1“1((1:3;%(;2 zd in
Tftﬂ“; l-(fn:he—Norclic Environmental Convention of 19 February 1974, 13 LLM. ;
.3 of -
?’:'inciple 10 of the Rio Declaration (1992).
v
50.
1 ¢, Commentary to art. 52, at 1 ‘ | |
i ; tion
) 14 of the Council of Europe Convention on Civil Liability, supranote 941, ;;(t) (91 ;‘f) ;})\e é(z:n(\gznmcﬂ
. ;rt- ]_-:jundary Effects of Industrial Accidents of 17 March' 1992,31 II}I;A 0 (910/313/}3}3(:),
°DI; ;T;Se on Freedom of Access to Information on the Environment (;25 }ll:;lle B 7237 /EEC),
X . . t of
. EEC Directive on Impact Assessmen
No. L 158/56 EEC O] (1990); EE
No. L 175 EEC OJ 40 (1985). N d
reign immunity in respect of proceedings msht:x'ted(llx;a;a)r'
. o on :
is Covenant.” For similar regulations of art. 13(e) of the Pa.ns Nudear leablltl;(y C:lr;ve:; ;h b
thtsxo ragraph 3, of the Vienna Nuclear Liability Convention (1963); and art.X, parag
art. X, pa ;

Brussels Convention on the Liability of Operators of Nuclear Ships (1962).

10 Art, 54 reads: “Parties may not claim sove

55, at 154; to the concepts of Common

i e liga logical Damage in

and erga onnes obligations see A. Rest, Eco
32. .

Public International Law, supra note 90, at

Haritage of Mankind, Common Concern ‘
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Altogether, Part IX of the Draft Covenant offers a set of useful
and thought-provoking instruments of sanction needed for enhanced
environmental protection for the present generation and for posterity
as well.

2. COMPLIANCE MECHANISM

To avoid dispute settlement procedures and to guarantee the effec-
tive implementation of treaty obligations, the Covenant introduces the
very flexible, policy-oriented compliance mechanisni;'*? which reflects a
growing tendency in more recent environmental treaties.’® This is based
on the view that the traditional concept of reciprocity in treaty relations
is inadequate to achieve the objective of the Covenant. Other non-
reciprocal fields of intemational law, such as human rights, and the pro-
tection of Antarctica, have long used compliance mechanisms to enhance
implementation of treaty obligations.!14 Echoing Agenda 21, the Draft
Covenant seeks to promote this trend.'® By a mixed set of instruments,
inter alia, reporting, re-negotiation, and financial support requirements,
the Party which cannot implement the treaty instantaneously shall be
enabled to meet the obligations concerned. Such a “non-confrontational”
mechanism is specifically appropriate in cases of inadequacies due to the
lack of national capacity, in particular of its financial situation, and will

-be useful in the context of “modern internationa! environmental law
which relies on the principle of common but differentiated responsibili-

ties and where obligations are often progressive or interrelated.”1% [t -

makes clear that, upon concluding the treaty, the Parties have only
achieved a general agreement on an obligation and not a concrete com-
mitment and thereby re-negotiation for implementation seems necessary.

" Art. 61 reads “... [parties shall maintain or promote the establishment of procedures and
institutional mechanisms to assist and encourage States to comply fully with their obligations
and to avoid environmental disputes. Such procedures and mechanisms should improve and
strengthen reporting requirements, and be simple, transparent, and non-confrontational.”

¥ Cf. art. 8, Montreal Protocol on Substances that Depléte the Ozone Layer of 16 September 1987, 26
L.L.M. 1541 (1987); art. 23, Convention for the Protection of the Marine Environment of the North-East
Atlantic of 22 September 1992, 32 LL.M. 1069 (1993). ’

M Art. 14 of the Madrid Protocol to the Antarctic Treaty on Environmental Protection of 4 October
1991, provides for the establishment of an inspection procedure whose reports are widely available
and an additional means for facilitating compliance.

5 Cf. paragraphs 39.8-39.10.

116 See Commentary to art. 61; at 162, that refers to the Convention on Biological Diversity and Climate
Change. : : .
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ment may assess performance and make recommendations in a “non-
adversarial” context before an inter-State dispute arises. Nevertheless, it
shall apply without prejudice to the operation of the dispute settlement

procedure.

D. Current Project: The International Court
for the Environment

Article 62 of the Draft Covenant establishes the venues available to
States for the peaceful settlement of disputes concerning the interpreta-
tion or application of the Covenant’s obligations. In a non-exhaustive list
of suggested mechanisms, it recommends the Permanent Court of Arbi-
tration as arbitral tribunal and the IC] and the International Tribunal for

the Law of the Sea as judicial settlement instruments. Beyond these pro-

posals, the Parties are also allowed to pursue other peaceful means of their
choice. Unfortunately, the Covenant makes no provision for a means by
which injured non-state-actors, especially individuals, shall be granted
access to an international judicial institution to be established in cases of
transnational pollution; in particular, when States refuse to protect their
own nationals by filing a claim against the Polluter State’s organs. On
scores of occasions, this author has forcefully pleaded the need for an
International Environmental Court apprised of and attentive to the pros
and cons of the environmental issue.l”” A survey on transnational litiga-
tion coricerning, for instance, the famous cases of Chernobyl, Mochovce,
Wackersdorf, Soboth and the River Rhine Salinisation, to name but a few,
manifests that the rights of the harmed victims are not sufficiently pro-

tected by national civil or administrative courts.""® A successful lawsuit

against a foreign authority which is directly or indirectly involved m a
harmful activity is always hindered; either because of immunity from ju-
risdiction of the plaintiff in his home-courts or foreign courts or under the
pretext of immunity from enforcement of a judgment. To enhance the'le-

gal position of the adversely affected individuals, the call for the estab-

lishment of an International Court for the Environment is steadily increas--

1 A.Rest, A New International Court of Justice for the Envir t1oImp t Envir tal Responsibility/
Liability Low? in TRIBUNALE INTERNAZIONALE Detl’ AMBIENTE (A. Postiglione, ed.), Rome (.1992), at .247;
idem, New Legal Instruments for Environmental Prevention,Control and Restoration in Public International

Law, 23 EPL 260, 269 (1993).

18 For a comprehensive survey of the various law cases and further references s¢z A. Rgst, Need ﬁ?r an
International Court for the Environment? Underdeveloped Legal Protection for the Individual in Transnational
Litigation, 24 EPL 173 (1994).
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Z;c;acli)ﬂy t;‘11:\creasing in literapue“" as well as in practice, as evidenced, int
i’ énzir e most recent activities and programs of the International (Ifoue:
of Envir ::tmént Foundathn in Rome, the International Bureau of thr
Pormas Th- ourt of Arbitration, The Hague and EUROSOLAR in
work.mg o Ii, l}:Ir)o];lact hlars acllso been presented to IUCN. An Intemationlar;
Vor as already started to examine th
pondiag Grou e the complex legal -
In(i: r:af tiJud11c1a1 competence and delimitation of existIi)ng cziitsq u/is
[ternat ;);? ti:'.nv:ronmental Court could certainly strengthen the rne.ch;1
ction, especially the effectiven iabili i d
nism : ess of the liability re ‘
the'ei:i p:gmoge thfe development of international environtriilentgallnll:;vm}g
the e S,tatee Zs‘tib!lshment' of such a Court will depend on the polit'iﬂal
s that, in ' )
ovoreignty, general, presupposes a voluntaiy restriction on their
!

IV. ConcLusion

I . o
feren?etir;nss of s;bstanhve and binding legal obligations the Rio Con-
“umbrell pro Iuc_ed meager results with regard to the va ue
Substantigl-cco(:lcepim()f sustainable development. The hope of achievging

: mmitments from the North to i )
dt ‘ | to increase the flow of fin
(a)nn t::hvl\:(})\loolgy tt}("edii“{ellopmg countries has also failed to materiahigcliS

; s plementation of the ambitious Rio t s ic ¢
grl;eSél:\gly slow; as evidenced, once again, by the recentoBearli%:tgulsm de?;
on Climate Change But, deptc all lgimae e, 1 canot

. . 4 ally the Declaration and A .
;‘zclloenvlrotm_r;ental consciousness and given a furthgeiniifplzﬂls’ek;gi é’f .
pment of internati ; . e
cess. Small prelimin of?al environmenta] law in the follow-up pro-
Hon of intenat ary efforts in State practice as to the implementa-
Chapter 39em:;l onal legal instruments and mechanisms according to
p of Agenda 21 are now apparent. In jurisprudence,gthe

P Cf. A. Postiglione, THE GLOBAL ViLLAGE Wi :
g A , rHouT RecGuLATIONs. ETHicat, Ecol
o ;::c;:se_ Fgo:m? mme'l'ERb;A'I'lONAL CourT OF THE ENVIRONMENT, FLORENCE (199;?::11(;"%:1?'1—11?"'3 L'BGAL
ot for the Eno ent?, 23 EPL73 (1993); for the strengthening of medla'nism ; of ec’;“hm"‘l
G Propena o Axgerts of the Worid Federalist Movement (WFM), also seems to favorsanch QC"o e
& Fropo ¢ eneral UN System for Protection of the Erivironment by adopti flu “ﬂ
g regulations, Oslo, December 1991, under Chapter B paragréphz’7 9optlon A exeeation

A For the detail &
s see T. Lércher, Projecr o
F AN INTERNATIONAL COURT
FOR THE ENVIRONMENT IN PERS
PECTIVES

oF AIr Law, SPACE Law AND INTERN
(1996, A ATIONAL BUsINESs Law For THE NEXT CENTURY (K. H. Bock-stiegel, ed.)

1 Cf.P. MaLANCZUK, SusTAINABLE DEVELO!
note 7, at 23, 50, PMENT: SOME CRITICAL THOUGHTS IN THE LiGHT OF THE Rio CONFERENGE, Stzpra

zFOl' a critical survi : .
ey of the Confe §
April 1995, at 39883, rence of 28 March to 7 April 1995 see ArcHIv DER GEGENWART of 7

_conclusion of further trea

-the prevention
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international legal instruments and mechanisms according to Chapter
ent. In jurisprudence, the famous Oposa

39 of Agenda 21 are now appar
le of intergenerational responsibility and

decision has enforced the princip
equity, and declared the principle as legally binding. It also confirmed
t as incorporated in the

the existence of a right to a decent environmen

Constitution of the Philippines. Novel and flexible pilot schemes for
voluntary agreements and eco-contracts between industry and State or-
gans in Europe are attempting to reconcile and promote environmental
protection with economic progress. These goals can be effectuated by
eco-management and auditing tools offered by companies, in combina-
tion with the traditional State command and control system. The imple-
mentation of the Rio assignments is also stressed by the innovative IUCN
Draft Covenant on Environment and Development. The framework Con-
vention, in general, aims to transform “soft law” into “hard law” and to
create new implementation mechanisms which will give assistance to the
ties. Besides the codification of customary law
principles, it offers a complete set of economic and legal instruments for
of harm to the environment. Eminently future-oriented
are, in particular, the new sanction mechanisms which guarantee the
compliance and enforcement of treaty obligations. By a well-balanced
and unique combination of the State Responsibility/ Liability concept with
the civil Liability regime, optimal compensatory effects are achieved. The

Draft especially emphasizes the approach of restitution in kind by the

incorporation of progressive reinstatement measures (i.e. the introduc-

tion of equivalent components of the environment for the replacement
of the destroyed elements). Favoring resfitution in natura, and not ex-
clusively monetary compensation, will best meet the idea and need for

protection of the environment per se. The regulation regarding the
“non-confrontational” compliance mechanism also demonstrates that the
Draft drives at a more efficient implementation of treaty obligations in
the future. A fruitful contribution towards the enhancement of the legal

position of individuals in case of harmful transnational effects will be
seen in the most recent project concerning the establishment of an Inter-

national Court for the Environment.

future-oriented legal mechanisms

To sum up, some progressive and _
d implementatiori of international

and instruments for the development an
environmental law have already been elaborated in recent State prac-

tice. Compared to the ambitious Rio targets as a whole, this is indeed
only a small step. But it must not be forgotten that the elaboration of
international legal instruments is always dominated by the political will
of the State community. Our ecosystem is the best indicator to tell us
whether the on-going UNCED process will succeed or fail.



