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THE MEANING OF DEMURRAGE
By J. CLARO TESORO*

To understand demurrage, it would be necessary to understand the occasion
for it. ’

A charter party usually contains a stipulation which prescribes the number of
days available to the charterer for loading or discharging h1s cargo. As Lord Esher
succinctly put it:

There must be a stipulation as to the time to be occupied in the loading and in
the unloading of the cargo. There must be a time, either expreessly stipulated, or

implied. If it is not expressly stipulated, then it is a reasonable time which is
implied by the law; but either the law or the parties fix a time. Now, when they
do fix a time, how do they fix it? Why, they allow a certain number of days,
during which, although the ship is at the disposal of the charterer to load or to
unload the cargo, he does not pay for the use of the ship. That is the meaning of

“lay days”.

What happens if the charterer fails to complete his undertaking within the
alloted period? He may be required under the provisions of the charter to compen-
sate the shipowner for the delay. This amount specified in the charter parfy as

payable by the charterer for delay beyond the lay days is demurrage.

What is the justification for its imposition? An English judge explains it thus:

All the overhead and a large proportion of the running costs of a ship are in-
curred even if the ship is in port. Accordingly the shipowner faces. serious losses
if the’processes (of loading and unloading) takes longer than he had bargained
for and the carrying of freight on the ship’s next engagement is postponed. By
way of agreed compensation for these losses, the charterer usually contracts to
make further payments, called demurrage, at a daily rate in respect of detention
beyond the lay time.? '

When the charter party fixes the number of lay days, the word “day” is
usually interpreted to mean a calendar day and not a period of twenty-four hours
calculated from the moment of the ship’s arrival.3 Lay days are descnbed in charter
parties in various different ways. If the lay days are described as “running days”,
this term means that once laytime starts, every day is a lay day, including Sundays
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and holidays. e “working day” is used, the lay days are only those days “on |
which, at the port accordmg to the custom of the port, work is done in loading :
an unloading ships,. . .5 If the charter party refers to the laydays as “weather
working days”, then the charterer may load and unload only on those working £
days on which the weather allows work to be done.® However, a charter party may 3
_sometimes set the duration of laytime without reference to a specific number of j
days but to a daily rate of loading or discharge, e.g., average rate of 150 tons per
working day.’ :

Demurrage is payable upon the expiration of laytime. But for an ending to 3

occur, there must have been a beginning. To hold the charterer liable for demur- 3
rage, it is necessary to determine the commencement of laytime. ;

A charter party may stipulate that laytime begins in the following manner:

Laytime for loading and discharging shall commence at 1 p.m. if notice of
readiness is given before noon, and at 6 a.m. next working day if notice is given
during office hours after noon.

But whatever the working, the lay days shall only commence upon comphance
w1th the following requirements:

1. The ship is an “arrived” ship.
2. She is ready to load or discharge.
3. The shipowner has given notice of readiness to load. 9

The “Arrived” Ship ,
A vessel becomes an “arrived” ship once she has reached the agreed destin-]

explanation.
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“For one thing, an examination of the terms of the charter party is necessary
to enable one to determine whether or not the ship has arrived. If the charter party
designates a port as the point of destination without further qualification, then:

Before a ship can be said to have arrived at a port she must, if she cannot
proceed immediately to a berth, have reach a position within the port where
she is at the immediate and effective disposition of the charterer. If she is at a
place where waiting ships usually lie, she will be in such a position unless in some .
extraordinary circumstances proof of which would lie in the charterer. . .

If the ship is waiting at some other place in the port, then it will be for the
owner to prove that she is as fully at the disposition of the cha.tterer as she would
have been if in the vicinity of the berth for loading or dlscharge

The above criterion assumes that one is familiar with the limits of the desig-
nated port to enable the ship to occupy a position within the port. What would
happen if the waiting area lies outside the fiscal or legal limits of the port? This was
the dilemma faced the owners of the Maratha Envoyll which anchored at the
Weser Lightship while awaiting a berth at the port of Brake. Since the Lightshi g
anchorage was not considered part of any of the Weser ports, the House of Lords!
affirmed the decision of the lower court which ruled that the voyage had not ended
nor was the vessel waiting for she never reached the nominated port.13

Perhaps, the difficulties inherent in determining port boundaries may be
avoided if the charterer reserves the right to name a particular dock or berth in the
port for, in that case, the vessel becomes an “arrived” ship only when she reaches
the actual berth designated by the charterer.14

Another factor which affects the first requirement is the expression “or so
near thereto as she can safely get” which is found in a number of voyage charter
parties. This set of words provides the shipowner with an alternative contractual
destination. The phrase becomes operative when an obstruction that cannot be
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Readiness to Load or Discharge

- SALLANOV LATY JUUSUNVAL LYUL, AAY1

overcome by the shipowner by any reasonable means effectivel f' prevents the sh]p
from reaching the agreed destination within a reasonable time." Thus, it may be i
possible for a vessel to become an “arrived” ship even if she has'not reached the i
designated place of destination if the “near” clause becomes applicable to the 4
situation. -

Assummg that the vessel has gained the status of an “arrived” ship, she must i
then be available to the charterer for loading or discharge. A ship to be ready to loadg§
or discharge “must be completely ready in all her holds. . .so"as to afford the mer- 3
chant/charterer complete control of every portion of the ship available for cargo.” 16 g
This means that_the charterer has physical access to the ship and her holds and that :
no laws or regulatlons stand in the way of such access. - :

Notice of Readiness

The notice informs the charterer of the arrival of the ship at the contractual §§
destination or “so near thereto as she can get safely get” and her readiness to load.:
Such notice may be given by the shipowner. If the charterer is not provided with }
such notice and is not otherwise aware of the vessel’s availability to him, laytime}
does not begin. ]

A notice of readiness to be valid must not be premature. It must be given', :
at the time when the vessel is actually ready to load or discharge as the case may}
be. Judge Dona.ldson of the London High Court explains the reason for this con-
dition: 3

The whole purpose of a notice of readiness is to inform the shippers or con~
signees that the vessel is presently ready to load or discharge and the period of
time within which they have agreed to load or discharge the vessel is measured
from that moment, whether ot not the counting of laytime is postponed,. ..
Notice of anticipated readiness is different in kind for the anticipation, how-
ever reasonable, may be frustrated in the event. Furthermore, under such a notice,
the starting point for the drawing up of the time sheets cannot be determined
without an inquiry as to the precise moment of time when the vessel in fact
became ready and this may be much more difficult 'than determining whether or
not she was ready when the notice was given.

1973), p. 81.
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However, should a charterer unconditonally accept a premature notice with
knowledge of its defect, he may be estoped by such conduct from subsequently
contesting the validity of such notice.!

Once laytime commences, determination of its.duration is only a matter of
calculation. If the parties did not agree on a definite nur‘nber of lay c:lays ;)r :
specific method of ascertaining laytime, then tI};e charterer is only obliged to loa
and unload the ship within a reasonable time.™” If the contr‘act ﬁ_xe§ the lay_tur;e,
the charterer is bound to fulfill his duty of loading or unload}ng within the st1;3}1 z;-
ted period to avoid liability for demurrage. Eve‘g 1tt he establishes tha.t he exercise ’
due diligence in trying to comply with this obligation, such .proof will not ex:lmpd
him from payment of demun'age.2 The only excuses for failure to load or unloa

or discharge within the laytime are the following:.

1. Delay was caused by the fault of the shipown<e>r21 or the employees,
servants or other agents of the shipowner. :

: 2
4. Cause of the delay falls within an exception clause.?3

24
3. Working the ship is made illegal by the law of the place of performance.

Additionally, there is authority for holding that the charterer is nqt l_iablt:iior
demurrage if he cannot load the vessel at the designated pf)rt because 1f is S‘t e-
bound.® With respect to the first excuse, it should be pointed out that it is not
sufficient for the charterer to establish a causal connection between the acts of the
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shipowner and the delay. He needs to prove that the shipowner was also acting in
breach of his obligation to provide the charterer with all the necessary facilities for
the loading or unloadinig of the ship.26 :

clause cease to operate upon the expiration of laytime unless the contract clearly &
provides that they will still apply afterwards.27 This rule has given rise to the saying,‘ '
“once on demurrage, always on demurrage”. In this instance, the world ”demur- i
rage” does not refer to the amount payable by the charterer but to the time during E
which such amount accrues. j
To determine the demurrage payable, it may be necessary to pinpoint the ;
time when loading (or unloading) was completed. Svenssons Travaruaktiebolog #
v. Cliffe $.8. Co., laid down the general rule as follows: “In most cases, the mere ¥
reception or dumping down of the cargo on the ship does not involve completion of 3
loading, because. . .the operation of loading involves all that is required to put the i
cargo in a condition in which it can be carried.”? ]

So long as the charterer has not completed the process of loading or unload-
ing, he is entitled to utilize the whole of the laytime for said purpose. 0 But once } 1
he has finished loading or unloading, he is not entitled to delay the ship’s departure 3
even though the laytime has not yet expired.3 : |

It should be obvious by now to the reader that this exposition is based on:
English law. The author adopted this approach due to the dearth of Philippine]
jurisprudence on the subject of demurrage. In any case, it would have been difficult}

forits development. Furthermore, most charter parties cite English law as th
governing law of the contract.

26 oulder v. Weir (1905) 2 K.B. 267, 271.
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