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however, it is wholly unnecessary to make a deter-
i on this point. For it is concec_ied and a matter of record ththalt the
s in’ fact affected by the f.ul"lCtIODS of the'NSDB \.vhen e latter
the former, among other qualified b'ax'lks, as its depo§1:?ry.
Independently, therefore, of the provisions of the Anti-Graft a{xd C:)r-
i Practices Act, your continuance as a dlrec.tor of the PBC constitutes a
2 of the constitutional and statutory edlcF quoted albf)ve. '
But 'such continuance is likewise covered, in my opinion, by 'Se.cni)ln
‘of Republic Act No. 3019, which renders a public officer criminally
le for — t "

indi Y in inancial or pecuniary interest in any Dusiness,
‘i;lzélt.e((:)t:ytr;);s;:g:::c:g cgr(::ec%ioi with whichp he intejrvene's or takes part in his
‘capacity, or in which he is prohibit‘.ed by the Constitution or by eny law
om . having any mterest.” (Emphasis supplied.)

i the instant case,

OPINIONS OF THE SECRETARY OF JUSTICE

On the NSDB Chairman as Director of a Depositary Bank and the Ant
Graft Law

OPINION NO. 160, S. 196

In your letter of the 3rd instant, you state that sometime in the ecarl
part of this year, that Office chose and constituted the Philippine Bankin,
Corporation (PBC) as the official depository of its research.funds; ands
that on June 21, 1960 — for reasons which had nothing to do with thej
above act — you were offered membership in the Board of Directors of th
said Bank, which you accepted. You now desire an opinion on wheth
your continuance as a director of the PBC is violative of Republic Act N
3019, otherwise known as the Anti-Graft and Corrupt Practices Act.

By Section 11(2) of Article VII of the Constitution and the spec
provision of Section 22 of the Science Act of 1958 (Republic Act N
2067), the Chairman of the National Science Development Board (NSDB
“shall not, during (his) continuance in office x x x intervene, directly orj
indirectly, in the management or control of any private enterptise whic
in any way may be affected by the functions of (his) office x x x”.

The quety is answered accordingly.

(Sgd.) ALEJO MABANAG
Secretary of Justice

be Pa_rolé of An Insane Inmate
OPINION NO. 164, S. 1960

“That a member of the board of directors of a private business entity.
such as the PBC, intervene in the management or control thereof, there:
can be no question. For the body of which he forms a part is the rulin
group that lays down business policies and passes upon the more momento
corporate matters, all calculated to insure the financial success of the ente
prise it governs. Thus, this Department has ruled that the above interdi
tion clearly disables an officer subject thereto from holding a controllin
interest and/or from being an officer, such as. director, in a ptivate ente
prise which in any way may be affected by his official functions.” [See:
attached copy of Opinion No. 34, series of 1960, citing Hernandez v. Soli-:
dum and Concepcion, Jr., CA — GR No. 25177-R (promulgated January’
23, 1960) in which pertinent deliberations in the Constitutional Conve:
tion are reproduced.]

You ask: May an insane inmate be granted parole or conditional par-
if his relatives. promise to take care of him upon release from prison?

parole is akin 1o a conditional patdon: (Tesorq v. Director of I_Jrl-
68 Phil. 154) both are, in a sense, contractual in nature; both im-
onditions to be performed or complied by the convict, and 'both
ve the assent of the persom to whom it is tendered, 'for its efficacy.
- inmate prisoner accept voluntarily and in good faith, a parole or
onal pardon? Quite obviously not. And, therefore, they. cannot
hus“favored. An insane person is incapable, because ofA:ucb insanity,
ccepting. a conditional pardon, and its monacceptance is fatal to its
4y, - The assumption that a right was vested in one granted'a condi-
‘pardon by such pardon carries with it the conclusion that. l.us mental
fon was such as enabled him to accept the express condltxops upon
“the right depended. (39 Am. Jur. s. 67, p. 561). We mlgh't add
“one of the conditions of a parole and a pardon is that the prisoner
shall not violate any of the laws of the Philippines during the term there.of.
No'.one would seriously dispute that an insane person cannot clearly bind
himself to observe such a condition — or that anyone else can do so for

“him.

Equally clear, it seems to me, is the import of the phrase “which. in:
any way may be affected by the functions of (his) office”. There need
not be an actual dealing with the Government; it suffices that there is a
probability or reasonable possibility that a private business may be affected
by one’s official functions. (ibid.)
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: h hat the applicants adversely affected b){ th'ls de-
oy It-‘?Ptll)]ea?I; ozle]‘cl)erc,la;m that thl;f' have already invested heavily mhthe
on o int ts, on loans, accumulated’ stocks and other expenses, avi
form- of u'1tereesnrsuading the Board to take into account allege.d> reasons o
R succfeedf;d_ y 12 and justice” and to modify, as it did, it§ fiec1s1on in order
:l?::tz;lla;;pliic:tions for barter of low grade algacalgontlagzr;z;g gra?:;:‘a ;]bol\)r:
o ‘72’ tification of November 19, y e
rade Jfl asdpel‘ivljf Cc:iuceerct:g;crastel.’? (See Resolution No.. 47 adopted on
st a;1960g) The Board apparently is aware that its fmal‘approval
e din applications would result in the exportation of hl‘gl? gradi
e e seipof barter in contravention of the explicit provisions o
s f'orlf lu‘pl\?o 2261 which includes in its listing of barterable ptoduc.ts,
§egilbh<3d fltm » only. For this reason, the Board now seeks legal advncF
‘lpw-gfdhe her ﬂ it should do so it would violate the above-quoted  provi-
| .:iscx:oo?t}eli ffAnti-Graft and Corrupt Practices Act, which went into effect

on August 17, 1960. ‘ -
We have been informed verbally by your offl'ce 'that .the t_Bro:;r:l t:;;ty
Aiz'illy has not yet approved the pending barter applications ll.ns«:'ans they
elate to high grade abaca. Indeed, as regar'ds' such app 1;:1 io which
night have been approved prior to the effectivity of the aforementio e

& it is obvious that the Board members cannot 'be held liable criminally
th(;r,efore even if they exceeded their authority since p(e:nz(ail 's%tgte‘s, aéso li
ule operate prospectively. (See Article 22, Rev. Pepal ode; U.S. v. Sol

n, 36 Phil. 5.)
t will be noted that in the exportation of any of the bar}tleralliTletip;Zi
ts enumerated in section 1 of Republic Act Nc?. 2261, tff, ? Othe
onomic Council is metely calleld u(plo)n t}tlot gtsff:r;:rlgd lfcntcsi ccae;:o : beo Lpe
tence of two conditions, namely: at ' : :
1o :ably for dollars or other frzely converul;le O;ul:sr;récyprgldufcotrselfg :nn:;t
ets, i is an adequate supply oy

it razﬁ]ir(ezn)le:t]:t %‘IEZCNEC is algo entrusted with Fh:l responslkl’nhty hf::i
lucting: a continuous study and survey of all margin: _and su Cmalrgress
ustries and directed to make the necessary recomx‘nendanons to dongf thé
\;ery ‘year, as to the industries that deserv§ to be given x;lr deprive vec;ts he
centive granted by said Act. None of its provisions, oxgev;r,t csts 1n
he NEC the power to add to or enlarge by construction t Z list o -
2l products  which may be exported, under the saxfi con 1(;10:;? on 2
‘modity-to—éommodity trade basis. I have already mdxcat; t 151 in :
ous opinion, (See Opinion No. 6, s. 1969). The Prp u;er§d cr‘lce:n
ves Board evidently entertained the same  view wl}en it ec1te Lon
gust. 1,.1960, to approve barter applications 9nly with res]iect o Jow
rade abaca from J2’ and below,” after tak‘m‘g into account the repoG .
he Fiber Inspection Service that bemp classified as .SZ,.SB., I, J1, or IlBs
:or should be . considered as bigh grade abaca. While it is true the P

; « PR 1 rsuant to
-subsequently approved, on grounds of “equity”, a resolution purs

+"which pending applications for the barter of such grades of abaca filed in
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Finally a prisoner’s sentence js suspended when he becomes insane or an |
imbecile. He cannot, therefore, be paroled for the suspended sentence; |
as a matter of fact, the perjod of prescription runs in the insane prisoner’s
favor during his insanity. (Art. 79, R.PC)

The query is answered accordingly.

(Sgd.) ENRIQUE A. FERNANDEZ

Undersecretary of Justice

On The Exportation of Low Grade Abaca Containing High Grade, and The
Anti-Graft Law )

OPINION NO. 168, S. 1960

This is in reply to your letter requesting my opinion on “whether or |
not the Board in approving the applications for the barter of low grade
abaca containing high grade in conformity with its Resolution No. 47

paragraph (j) of R. A. 3019, otherwise known as the Anti-Graft Law.”

The cited provision reads as follows:

“(3) Knowingly approving or granting any license, permit, privilege or benefit
in favor of any person not qualified for or not legally entitled to such license, per-
mit, privilege or advantage, or of a mere representative or dummy of one who is
not so qualified or entitled.” ( Underscoring mine. )

You state that on August 24, 1959, the National Economic Council
issued a certification as required by Republic Act No, 2261 regulating the-
exportation on a commodity~to~commodity trade basis of marginal domestic
or mineral products therein enumerated, which includes “low-grade hemp”;
that this certification contains a list of the different grades of low-grade
abaca (see pages 2-6 of Appendix I) but'the same was revised by the NEC
at its meeting of November 19, 1959, when it approved a proposal to
allow, in addition, “the barter of the fellowing grades: 52, §3, I, 1, G,
and all grades below ADL,” provided it “shall be granted only to produc-
ers;” and that in view of a report dated February 11, 1960, submitted by
the Fiber Inspection Service to the Secretary of Commerce and Industry,
to the effect that “grades 2’ and S3" and ‘T, P and ‘G’ belonging to ex-
cellent and good groups of cleaning, respectively, should be considered high
grade abaca,” the Producers Incentives Board at its meeting of August 1,
1960, decided to act favorably on pending barter applications of abaca
producers only “insofar as they involved low grade abaca from J2* and
below,” 1.e., not including grades S2, 83, I, J1 and G, mentioned above.
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good faith (on or before June 17, 1960) may “be processed and given due
course”, this action of the Board is actually a reiteration of its- position that
abaca .so graded or classified is not “low-grade hemp” and that the NEC -
certification insofar as it relates to the said grades is contrary to the statute
and should be disregarded. :

I think- that the refusal of the PIB to allow the exportation, for pur-
poses of barter, of such high grade abaca is well taken. The findings or
conclusion of the Fiber Inspection Service should be accorded great weight
since, as admitted by. the applicants’ counsel; it is ' the government agency
charged with the “classification and inspection of abaca intended for ex-
port.” It may be pointed out, too, that the NEC itself ‘states, in its certi-
fication, that “definitions and dlassifications were largely those of govern-
ment agencies except in a few cases where trade definitions were accepted.”

-Upon this. pesture, I believe..that the question raised as to whether
the final approval by the Board of pending barter applications in accordance
with its resolution No. 47 would constitute a violation of Section 3(j) of
Republic Act No. 3019, should be, as it is hereby, answered in the affir-
mative. For by approving such applications the Board would. be -allowing
the applicants to export, on a barter basis, certain grades of abaca knowing
the same to be high grade abaca, which is absolutely not barterable under
the provisions of Republic Act No..2261. S

The equitable consideration invoked by the applicants, and adverted to
in Resolution No. 47, constitute in my opinion no legal justification or
excuse for an act plainly in contravention of the statute. The law, it is
often said, is presumed to be equitable and just. It is the duty of the
courts and administrative agencies “to declare the law to be that which the
legislature, acting within its constitutional power, enacts, even though such
legislation appears ... to be unfair or unjust.” And the statute ‘may not
be changed by the court or administrative agency “to make it conform to
its conception of right- and justice in particular cases.” (50 Am. Jur. 379.)

(Sgd.) ALEJO MABANAG

Secretary of Justice

On The Use Of Textbooks in The State Un,z"verxity, and The Anti-Graft Law

OPINION NO. 170, S. 1960

Having prepared a revision of an old book previously- used in the U.P,
College of Law, you desire to know whether you may, in your capacity as
professor, adopt the use thereof after having secured approval of its price
in accordance with University regulations, without violating the provisions
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of the Anti-Graft and Corrupt Practices Act. In this connection, you state

‘that your revised book will be published ‘by a private party with whom you

have .no - business connections except that you will be pgld a certain per-

e on gross sales as royalty. o
Cema%‘he usi.of textbooks in the University of the Philippines 1s;gov?r_ned
by Article 28 of Chapter 4 of the University Code, the relevant provisions
of which read as follows: 1 . vd'
e . No class text, -either in the form of -a book or outline or readings,
or thesi'cﬂ;e,g :(BJI‘ aljy new edition thereof, shall be used by any member of th't;'fa;uity
in the course of instruction, or recommended to sm.dents'unl(.ass;and untld( )ba
Commiitee of the Faculty. of the College or school in w.hlch it is proposed to be
used, such Committee to be appointed by the Dean or Plrector thefeof, hg:s reclc;]x(n-
mended to the Dean or Director that such book, or readings, or o_utlmes{ or .the 2e,
be. prescribed and the Dean or Director has appr(.zved such recomendahon; and ( ‘)
the i)riée_ thereof has been approved by a.Committee to be desxgnateq by the PreSf-

dent for the purpose. x x X~

<+ As T see it, the intervention of the dean and college textbook commit-
tee in'the screening and approval of textboo_ks is designed for the ll[l}l_t%d
‘putpose of - determining their intrinsic merit and pedagogical sy;_tablhty.
The inquiry is directed at the books alone. "And the resulting action, be it
favorable or adverse, entails no commitment or ob‘h.gat_xon for anyone, much
less the government or the University of th.e Phl.hpp_lnes_, to purchase_ the
books. No government contract or transaction either with the author or
publisher is involved; nor will the approval of a particular book leac‘l to
~such a contract or transaction. If approval is obtained, the use of a given
géok»may be officially ,adopted. But no compulsion is-placed: upon the stu-
‘dents to buy it. - : : _
. It is also relevant to note that what- may be authorized to be"ac.lo[?ted
for official use in any subject is not, so I understand, neces§arily limited
0 a single book. Where there are several profe.ssors teaching the same
_subject, they may submit for approval books of different authors. And if
the baoks: submitted ‘meet the required standard, all of them, after appro-
“-val,:may, be used as class texts. ) _

© But there is another circumstance " worthy of consideration. In view
.of the purpose of the University requirement first mentioned abov.e and as
intimated in your letter, textbooks prepared by a dean do not, it seems,

- Tequire prior approval by college authorities before they may be prescribed
fo

5t-official use, For it may reasonably be supposed that a ‘dean is Sl'lf‘fl-
ciently responsible and competent to prepare textbooks of the requisite
‘standard. Moreover, it would be idle to require him to pass upon the
terit of his own work. There is therefore no occasion for you, as the
Dean of the College of Law, or any subordinate body under you to pass
- upon and approve the teaching materials you have prepared.. -

For all the foregoing, the query is answeted-in. the affirmative.

| | (Sed.) ALEJO MABANAG

Secretary of Justice
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On The Licensing Of Pleasure Yachts

OPINION NO. 179, S. 1960

Opinion is requested on “whether or not a yacht owned in common by
a Filipino citizen and an American citizen to be used and employed exclu-
sively for pleasure, may be licensed by the Bureau of Customs under Sec-
tion 812 of the Tariff and Customs Code”, which insofar as pertinent reads:

“SEC. 812. License of Yachts Exclusively For Pleasure. — The Commission
may license yachts used exclusively as pleasure vessels owned by Filipino citizens, on
terms which will authorize them to proceed from port to port of the Philippines and
to foreign ports without entering or clearing at the customhouse: x x x.” (Under-
scoring supplied.)

This section is embodied in Republic Act 1937, known as the Tariff.

and Customs Code of the Philippines, which took effect on July 1, 1957.

Prior to the enactment of the said Act the custems law of the Philip-
pines was found in Chapter 39 of the Revised Administrative Code and the
specific provision thereof governing the licensing of pleasure vessels was
Section 1176 1/4 which provided in part as follows:

“Sec. 1176 1/4. — License of Yachts Exclusively for Pleasure. — The Commis-
sioner of Customs may license yachts used and employed exclusively as pleasure
vessels owned by Filipino or American citizens, on terms which will authorize them
to proceed from port to port of the Philippines and to foreign ports without entering
or clearing at the customhouse: x x x.” (Underscoring supplied.)

This provision, it will be observed, is almost identical to the provision
of Section 812 of the Tariff and Customs Code hereinabove quoted except
that in the latter, the words “or American” found in Section 1176 1/4 of
the Revised Administrative Code have been deleted. The elimination of
the said words was in line with the policy of Republic Act No. 76 which
repealed “all existing laws or the provisions of existing laws granting pri-
vileges, rights or exemptions to citizens of the United States of America . ..
which are not enjoyed by citizens or nationals of any other foreign
state ...” except such rights as may have “already vested under the provi-
sion of the Constitution or . .. extended by any treaty, agreement or conven-
tion between the Republic of the Philippines and the United States of
America.”

It will thus be seen that pursuant to Section 812 of the Tariff and
Customs Code, construed in the light of its historical background, the
licensing of pleasure yachts is limited only to Filipino citizens. The same
right or privilege may accrue to American citizens if it has been extended
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961]
to them under the Constitution or by any other law, treaty, agreement or
convention between the Philippines and the United States.

The so-called “Parity Amendment” to the Constitution estends to
: American citizens and business enterprises whatever privilege is given to
Filipinos in the “disposition, exploitation, developn.)ent and. utilization off all
agricultural, timber, and mineral lands of the public domain, waters, miner-
als, coal, petroleum, and other mineral oils, and all forces and sources of
potential energy, and other natural resources of t.he Philippmf:s, and the
“opetation of public utilities.” Obviously, the privilege accruing from a
"““license on a pleasure yacht, such as the privilege to proceed from port to
“port of the Philippines and to foreign ports without entering or clearing
: at the customhouse, is not included within the purview of this constitutional
amendment. ) :
The Office is not unmindful of the fact that a license for a pleasure
yacht is substantially much less important than any of the rights extended
“to American citizens under the “Parity Amendment” and it may be argued
that if such fundamental rights as exploiting, developing and utilizing our
“natural resources and operating public utilities are granted to ‘American ci-
tizens, the lesser privilege of a license for a vessel used exclusively for
asure should also be extended to them. This must be the point of view
f the Commissioner of Customs when he said in his letter of April 27,
1960, that his Office “does not see any valid reason to deny the licensing
of said yacht.” This view would undoubtedly by correct in the absence ot
specific provision on the matter but considering the explicit language of
Section 812 of the Customs Code, that view must yield to the intendment
he law.
It must be understood, however, that non-issuance of the license con-
mplated in Section 812 of the Customs Code will not debar the yacht in
estion from being used exclusively for pleasure in Philippine waters. In
pinion No. 141, series of 1947, reiterated in Opinion No. 273, series of
51, this Office ruled that there is “no law prohibiting aliens from own-
ing ‘vessels in the Philippines and operating them for private use, subject
of course to the laws and regulations regarding registration, inspection and
other forms of control by the Bureau of Custom.” In other words, the
id vessel, though ineligible for license under Section 812 of the Customs
ode in view of its ownership, may nevertheless be operated in Philippine
aters exclusively for pleasure but it has to enter or clear at the custom-
use in proceeding from port to port of the Philippines and to foreign

“ Wherefore, this Office believes that the query should be answered in
-negative,

(Sgd.) ALEJO MABANAG
Secretary of Justice
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On the Issuance of Permits for the Holding of Benefits for Charitable or

Public Welfare Purposes

OPINION NO. 183, S. 1960

This is with reference to the question raised by your Office regarding
the provisions of Section 1 of Act No. 4075 and Section 3 of Republic
Act No. 2264 which govern the issuance of permits for the holding of be-
nefits for charitable or public welfare purposes.

~ Section 1 of Act No. 4075, entitled “An Act ‘Regulating the Practice
of Soliciting or Receiving Contributions for Charitable and Public Welfare
Purpose,” insofar as relevant, reads as follows:
“SEC. 1. Any person, corporation, organization, or association desiring to so-
licit or receive contributions for charitable or public welfare purposes shall first
secure ‘a permit to do so from the Director of Public Welfare ...” ’

Section 3 of Republic Act No. 2264, more populatly known as the
Local Autonomy Act, provides:

“Authority to hold benefits. — Authority is hereby granted to City Mayors and
Municipal Mayors to grant permits to hold benefits, excepting cockfighting and
prohibited games of chance, for public and charitable purposes without requiring
approval of the Office of the Social Welfare Administrator.”

Your Office is of the view that the authority granted to city mayors
and municipal mayors under Section 3 of Republic Act No. 2264 should
be construed to refer only to “permits issued for the holding of a single
benefit at a time, like a cine benefit, dance benefit, and other similar affairs
to be held on specific date”, and that permits for the “solicitation of con-
tributions covering a certain period” not exceeding two months require the
approval of the Social Welfare Administrator pursuant to Section 1 of Act
No. 4075. )

It is stated that, on the other hand, there are  some city and municipal
executives who contend that the above-quoted provision of the Local Auto-
nomy Act confers on them the authority to issue permits even for fund-
raising activities which may last from 1 to 2 months, without the Social
Welfare Administrator’s approval. : '

A distinction indeed should be drawn between the two provisions al-
though not in the sense suggested by your Office. Comparing the texts of
the quoted provisions it will be noted that Section 1 of Act No. 4075 re-
gulates solicitation of contributions for charitable or public welfare pur-
poses, while Section 3 of Republic Act No. 2264 refers to the holding of
benefits, except cockfighting and prohibited games of chance, for public
and charitable purposes. The former is broader in scope and includes

[Vol. XI -
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¥ in no way connected with a contemplatlid
i Sroi i , larity contests, or the
] formance such as cinema, dances, popul ‘ or t
h ?Xmorofp Z benefit program like a musical concerts or a htelfary, oratonca}
j: dec%amation contest. The latter relates only to the holding ?f an‘);bﬁc
uch shows or performances as men or p
.nd charitable purposes. | |
Consequently, it is believed that permits for thfeu Iéoldfmg Ofbl?en:ilé
: , ' i i or public an
ho rograms or performances designed to raise funds
s?x::;ts;bi egnds regardless of the period that the tickets thgre?for are to k_ae
: d, may now,be secured from and issued by city and m}xnlclpal mayors in
cordance with Section 3 of Republic Act 2264. Their a‘uthc.mty, h}i)'w};
aver, does not extend to cases of plain solicitation of contributions w 1}c1
& ’within the purview of Act No. 4075 and, needless to say, . under t e
jurisdiction of the Social Welfare Administrator.

(Sgd.) ALEJO MABANAG
Secretary of Justice

olicitation of contributions

tioned above to raise funds

i the Proclamation Regulating The Price of Prime Commodities

OPINION NO. 190, S. 1960

ter dated October 20, 1960 requestin.g
Secretary of Commerce and Industry is
£ the President granted by Section

This is in reply to your let
on on “whether or not the
uly: émpowered to-exercise the power o

| Act Né. 4164, which is entitled “An Act To Prevent The Excessive
ncrease In The Price Of Certain Prime Necessities Qf Life On The Occa-
n-Of A Public Calamity, Penalizing The Violation Thereof, And For
ther Purposes,” provides in Section 3 that iy
‘ i i S herein provide

‘The Governor-General may, during the penod of emerg.cncy, e

. if in his judgment public order so requires, order the seizure of a c-ommt:gl_ty
-merchandise of prime necessity, sell it to the public at t%xe ’?nce herein author-
¢d, and reimburse to .the owner of the same its legal price.

On October 13, 1960, the President issued Proclaglation No. 713
declaring the existence of a state of public calamity in certain provinces and
Cities named therein. After setting forth the circumstances comprising thg
public calamity that led to the issuance of the proclamation, the proclama-
' tion stated that, during the existence of such calamity, it shall be unlawful
to sell certain prime commodities at prices higher by 25 per cent or more
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than the average current local prices determined by the Director of Com-
merce, as well as to hoard or refuse to sell such commodities at the legal
price for the purposes of profiteering. The Proclamation then goes on to

state that

“The Secretary of Commerce and Industry is hereby empowered to carry this |
Proclamation into effect and is hereby authorized to call upon such entities and |

instrumentalities of the Government as may be needed to give the necessary cooper:
ation and assistance for the successful prosecution of this work.” (Italics mine.)

It should be emphasized that what the Secretary of Commerce and In-

dustry is empowered by the Proclamation to carry into effect are the terms
of the Proclamation itself. The Proclamation itself, however, is entirely

silent as to the exercise of the power conferred upon the Governor-General,

now the President by section 3 of Act No. 4164. Thete is nothing in the !
terms of Proclamation to suggest that the President, by issuing such Pro- |
clamation, purported or intended thereby to exercise such power, and }
much less to delegate the exercise of the power to the Secretary of Com-

merce and Industry.

It is not inopposite to point out that the authority provided for in »

section 3 of Act No. 4164 is an extraordinary authority: it is a power to
take or requisition goods (prime commodities) belonging to private persons
for the purpose of selling the same to the public at the controlled price.
This power to requisition should be distinguished from the forfeiture of
the corpus delicti which, under section 4 of Act No. 4164, may be levied
as part of the penalty imposed upon a person convicted of profiteering
of selling above the maximum permissible prices. The exercise of the

power to requisition (or to subject goods to forced sale) is not dependent 3
upon the prior conviction of the owner for profiteering. The extraordinary j
character of the power involved makes it very difficult, to my mind, casual- 3§
Iy to imply a purpose on the part of the President — assuming, without 3

deciding, that it were lawful for him to do so — to delegate to the Sec-
retary of Commerce and Industry the authority to order the requisitioning
of prime commodities.

The President may, of course, issue an order for the seizure of prime
commodities upon the recommendation of the Secretary of Commerce and
Industry. In such a case, the determination of whether or not public order
requires such an order remains with the President. If the President ar-
rives at an affirmative determination, he may authorize the Secretary of
Commerce and Industry to carry out the presidential order for seizure.

I must, for all the foregoing, answer your query in the negative.

(Sgd.) ALEJO MABANAG

Secretary of Justice

~ 19617

“ On The Authority of “Legal Assist

* position. of “legal assistant”
.. or handle tax collection cases an
. knowledge, control or intervention of
i whether the said legal assista

. official.
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ants” To Provincial Treasurers

OPINION NO. 197, S. 1960

This is with-reference to your inquiry, which was uidorsed }:21 c;lhr:s (t)h‘fe
fice by the Department of Finance, as to Whethsr the lawyer gf ¢
i in your office may appear, prosecute, defen
d other cases in court ... without the
the provincial fiscal.” .It .is als‘o asked
at is responsible to the Provincial Fiscal by

virtue of his position, and whether his duties should be defined by the said

he legal adviser of the provincial government
‘Rev. Adm. Code), and as such he represents
the province in any- court, except when be is disquahfx;d bby law‘ 1(§eit1<:,xr1
| i ain’
1 ibi imi tions whether commence y comp ;
1683, ibid.). Al criminal ac - cor “ cpigrain
; i der the direction and contro
_information shall be prosecuted un ; -
cal (Rule 106, sec. 4, Rules of Court), and under section ;'6871 of ths_
Revised Administrative Code, it is provided that a prgvlncc;al xsc: ,naxiég .
sista incial fi ial counsel appointed under sectio.
‘ sistant provincial fiscal, and a specia . | under >
f the gaid Code shall ,have authortity to conduct investigation 1£nt0 t}tlieo ;na;tr
) i i d have the necessary Intorma
of ‘any crime or misdemeanor an . on
Omplaintyprepared or made against persons charged with the commission

“of ‘the same.
Unless the said “legal assistant”

The provincial fiscal is t
and its officers (section 1682,

in the provincial treasurer’s office is

i retary of Justice pursuant to section 1686 .of‘the.Re-
apizmxgm}i)rfis;}r]:thsz:c,Codg as s]pecial counsel to assist the.provm(cilal flsflzael:
 the discharge of his duties, he may not assume the functions and Tx;rsc; :1
e authority which by law devolve upon the office of the provincia : ]us.-
See Opinion No. 2, s. 1960, Prosecution Lal_)oratory, Departmenz o.1 b
ce; Julio Enriquez vs. Hon. Pedro ]imenfez, G R. NQ. 1-13817, p: Ofﬁj
960). Unless so appointed, also, the sald. legal assistant” owes nO -
cial responsibility to the provincial fiscal. Smgg he holds a polsm:;nf .u; e
office of the provincial treasurer, the said official may ‘prope}r]y efine is
duties, as long as these do not encroach upon the functions that pertain

& provincial fiscal.

(Sed.) ENRIQUE A. FERNANDEZ

Undersecretary of Justice
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;iting or receiving contriputic;)lstfoic;%lhec Oi};lg;[z:; iﬁnimgefelggfshl%ezo S:
thout the sughtetsitonsuvgv%sztl]lm}]xe :as sto pass upon officially, or W(?]"I‘ld bge:e ignariig
ml;(.ltrto:)ftr;l:xf:iileraﬁoln for the assiset:?cee?;ithis; E;izec}o:)rth:l in:::ested party,
:ym‘:;laﬁg:vzz ilr:elscfcz:;:lngin;lgo‘l,iearlﬁ? for Pa violation of the provisions referred to
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On Participation of Government Officials In Fund Drives For Charitable
Organizations, and The Anti-Graft Law

. . - . . . e
Subject to the qualifications or limitations stated. gblox‘ze fu ?Z};ivts
'dlu ;‘tated that the participation of a government Oflfll“:la Al?t ;r; drive
jf achzl,ritable otganizations is not prohlblt_eili byt}ﬁip}\]le 1s<:till e N éhe 19.
i ‘ a reminder, .

be emphasized, however, as . he sisk
tE”In;losstecution punder the said statute the moment he commits i}}::ble stake
of zeceiving or soliciting contributions in an improper or reproa
p .

OPINION NO. 211, S. 19601’

This is in reply to your letter fequesting my opinion on whether the
members of the 1960 Malacafiang Christmas Festival Committee who are ;
public officers “are prohibited from taking part in the fund raising and
solicitation activities of the organization” in the light of ‘the provisions of 3
Republic Act No. 3019, otherwise known as the Anti-Graft and Corrupt
Practices Act.

_‘?r-‘ 1 sh'ould> like to add the observation that since some of the members

i ici hose functions
i i high government officials w :

“of Finance Committee are . i fons
0£a th:ffc:ct directly or indirectly the many business flrrfz}s. ?r estaﬂls}l;;nwen
individuals expected to give contributlonsl, these (:;{fd icia det(:)u‘the el
3 to in from signi licitation letters addresse v
i to refrain from signing so tion . ‘
i E\ﬁduals who have pending applications or g}?nsactuigs bor b?:uus)fesj
) n . . . . u e en

: i i ctive offices. is co . .
hatever nature with their respe ; ted
other committee members, preferably the nongovernmer;lt 'Ofif::é?‘l,si:iua]
er to demonstrate beyond peradventure of doubt vthat t et1‘r nl dividual
ppeals for voluntary contributions have ab§olute!y no connec 1(;i vith or
ion to any official matter or transaction in w'hlc’h the prospec _vion nors
ontributors might be interested, and to eliminate any suspic

You state that the Malacafiang, Christmas Festival for Indigent
Children is a private, charitable project undertaken annually at Malacafiang
under - the sponsorship of the First Lady whereby gift bags containing
toys, candies, clothes and foodstuffs are given to thousands of indigent
children of Manila and suburbs by way of bringing Christmas cheer. to
them. - To raise funds for this purpose, civic spirited members of the
community including responsible government officials are, as a matter of
tradition, invited to help in soliciting voluntaty donations and contribu-
tions from the general public. '

I am also made to understand that the activities of the Finance Com-
mittee — whose membership includes the Executive Vice-President of the
Philippine National Bank, the Commissioners of the Bureau of Internal
Revenue, Customs, Board of Tourist and Travel Agencies, the Special As-

‘not’ so.’ v _ |
" | (Sgd.) ALEJO MABANAG _
“Secretary of Justice

trol Committee of the Office of the President — consist in said members’
“writing letters of appeal addressed to various business firms, government
corporations and financial institutions and private individuals”, requesting
contributions for the festival. ’

‘-Recovery of the Comimutation of Accumulated
on and Sick Leave

Commenting on the participation of government officials in the Philip-
pine National Red Cross 14th Annual Fund Campaign, this office in Opinion
No. 188, series of 1960, said among other things:

“w

OPINION NO. 217, S. 1960

... the mere acceptance by government officials of such fund campaign res-
ponsibilities would not be in contravention of the Anti-Graft and Corrupt Practices
Act, particularly paragraphs (b) and (c) of Section 3. For the act prescribed
and punished thereunder is that of “requesting” or “receiving” any gift, present,
share, percentage, or other pecuniary or material benefit, “for himself or for an-
other”, either (1) in connection with any contract or transaction in which the public
officer has to intervene under the law in his official capacity or (2) in consideration

of the help given or to be given by him, in any manner or capacity, in securing
or obtaining any government permit or license. Accordingly, as long as the official

t appears that Mr. Carlos Magalona, .imm'igrathn offlcpr 1;1_v;hiai01(l;z
ration Sub-Port, who was found guilty in an .admmlstra“ll e o
y: reprehensible conduct and violation c?f regglatlons, Waf g1vet;fer tz
0) days from receipt of this decision within Wthl:l to look for ;rar‘lv fer to
nother * office failing in which he should be consld.ered resigne without
tejudice to reinstatement in another office.” He filed a petition forc_ <
econsideration of this decision. This was denied by the Bureau of Civi
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Service but he was given an additional period of thirty days from
ceipt of notice thereof within which to transfer to another office.
ever, before the expiration of the said petiod, Mr. Magalona decided i

to, and did, tender his resignation which was accepted by the Commissid
of Immigration on July 13, 1959.

i1 (NRC),
ional Research Council (
bairman of the Nationa
Status of the C

- Anti-Graft Law
OPINION NO. 226, S. 1960

The question is whether or not Mr. Magalona is entitled to the &
mutation of the vacation and sick leave that had accumulated to his cx

as of July 13, 1959, pursuant to section 286 of the Revised Administra
Code, as amended, which reads:

i e Chairman
our request for opinion on whether th

ici ber of the
i as an ex officio memboer ¢
atonal Reseatcs Cmtmlg:)lar(ci\] {(I\CI:S?I’)B), is 'a public offlcerr wxjtin:tn ;I}f'
'1C(-)vpr?te nand Corrupt Practices {&ct (R.epub_]n:thereof >
P;:’.n;s rsaubiect to the requimmexlxtbilli t:sectxon
tsufd:h::hzitling of statements of asls\;:ts ;83191121“9“ bllic. e is defined
o ; ' )

e Ab) < R Athﬁ:ials and employees, permanent OF

. i appointive O s t service receiv-
de “elective 'an?he E{’assiﬁed or unclassified or exemp

ent.”
m the government.. ' '
in bken in conjunction with the

i i ope.
n as to its sC
arrow conceptio
£ the I eSChewshen art of legislature to reach every
B O e ompensation from the govern-

s is in reply o y

“Vacation leave and sick leave shall be cumulative and any part thereof wl
may not be taken within the calendar year in which earned may be carried ove
the succeeding years, but whenever any officer, employee, or laborer of the
ernment of the Philippines shall voluntarily resign or be separated from the s
through no fault of his own, he shall be entitled to the commutation of all a
mulated vacation and/or sick leave to his credit...” (As amended by Repulll
Act No. 1081; underscoring ours.) tion, even nominal, ff ] -

’ i inition,

In Opinion Nos. 144, s. 1958 and 125, s. 1959, his Department ki The broad sweep of this de
that an employee who is found guilty in an administrative case and by.
of penalty is “considerer resigned” is not entitled to the leave privile
granted under the above-quoted provision for the reason that such emplo
may not be considered to have “voluntarily resigned” or to have b
“separated from the service through no fault of his own.”

There exists, it is believed, a substantial difference between Mr.
galona’s case and those passed upon in the cited opinions. The decis
in the administrative case against Mr. Magalona afforded him the oppd
tunity to remain in the service by seeking transfer to another office wit
a certain period. Instead of doing so, he tendered his resignation
this was accepted by the office head before the expiration of said peri
Thus, his separation from the service was brought about by his said re
naticn, an act in which the element of violition on his part was significant}
present. When Mr. Magalona’s resignation was accepted, it was the a

ceptance of a resignation voluntarily tendered within the contemplation o]
the provision quoted above. ’

purpose O :
it evi t desi
- evinces a paten ¢ part
ory of officer and employee receiving

i inclined to believe that an
e basi is ideration, I am 1InC Licve, that o
P the baSlS_Of thlsv:;)::nent position in virtue of anoth;r (z) ; ;tive -
: Who o ; gShe Act and. should be_. deemed ar}lre c};;;‘ indive O
_ the'p'urvlew (:ﬁng upon the mode by 'Whl(fh ll-xe aclql:i e b e
i folc}al e this Department' has 1mphed'y rule e e of
p?l zﬁlc;l;ﬂi;:‘:z g Banlk anl? tlﬁlkf'l'(:h?rlxrex:a;eq‘public officers”
O Ik of the Philipp cer
t Ban it
pernors © 'the De:)fl?zggz members of the Monetary Board. (Opint
eir capacity as €
o seft 1;'3.12(3 Chairman, it is observed, is at present vacant.
The position Of

. an ex officio
Al automatically become 2 .
e who is elected . thetetd vl ore quite logically be said

ber of the NSDB. Such ofﬁce; rlr;ay ;h:trizfn e qulte OB e con
: . e . - e e >
sition indirectly by election 28 C e the
di 0? ‘the }lxaztecl;:ppa(():ity as an elective officer within the g
ered, in tha , et
Corrupt Practic - e
Graft 452 mber of the NSDB receives no regul'far jalaryet)en thoze o
'I:h:at y H;e unimpotrant. 1f the law covers, as 1t hoez, cven o e
i 15,nz>0m?rlxa’l compensation from the government sx;cer Z e e a
i hy one receiving , '
: erceive no reason Ww. e,
aic?:tsst;r}tigl renumeration, should be excluded from t p
U

W

3
On the other hand, in the cases dealt within the cited opinions, b
way of penalty in the administrative cases the employees who were foun
guilty were peremptorily. “considered resigned”, i.e., they were left n

choice in the matter or were separated from the service whether the
wished it or not.

In view of the foregoing, the commutation of the accumulated vacatio
and sick leave of Mr. Magalona in accordance with the provisions of se
tion 286 of the Revised Adminisrative Code may be allowed.

(Sgd.) ALEJO MABANAG

(Sgd) ALEJO MABANAG Sécretary Of ]uSﬁCe

Secretary of Justice




1 OPINIONS
..... ‘o AW JOURNAL _ 6] . » .
J [Vol the purchase of supplementary readers and other libraty boGoks.eral()See

r the pu ¢ dated January 6, 1933, of the Deputy Auditor .en .

t indorsemen these reading matters will have to be certif:xeg_i" first 'by tge
i aél g E; t?;l or officials, who, it must be presumed, will not i;]we the
O o o al or certification unless it is clearly shown that t eb m’;\(g-

oquisite applif"vations are intended to be used as, or are really, textbooks,

e ‘gé lf:oklsc religious books, and technical and scientific books.

rer )

" The query is answered accordingly.

On Exemption of Magazines and Publications for Schools and Colleges
Frosm The Margin Fee Law.

OPINION NO. 230, S. 1960

" (Sed.) ALEJO MABANAG
Secretary of Justice

This is in reply to your letter requesting opinion on whether or not a
certification of the Secretary of Education to the effect that magazines
or publications “such as the Readers’ Digest, Life, Time, Newsweek, Co-
ronet, Saturday Evening Post, The Atlantic Monthly, and medical, engineer-
ing and other professional journals ard other similar publications”, are used
as “reference material or reference books” in schools, colleges and univer-
sities, “satisfies the requirement” of section 2 (V) of Republic Act No.
2609, “for purposes of exemption from the 25% margin” prescribed by Cen:
tral Bank Circular No. 95 pursuant to the said Act.

PR

;;Jé V;li;litf of A Judgment Réndéred Bur Not Promulgated Before
Srement ’ o .

N NO. 1, S. 1961
The pertinent statutory provision provides as follows: OPINIO! .-

“SEC. 2. The margin established by the Monetary Board pursuant to the
provision of Section one hereof shall not be imposed upon the sale .of foreign ex-.

or advice regarding the deci-
change for the importation of the following:

w.’ " f
i< is with reference to your request : :

iOnsTf;;dSred by Honorable Judge Eusebio Ramosb wh11c7h 1“;ng m())tnsrgf

lgated prior to the Judge’s 1'etirgmentf (3';_ Dgczrlnigra c;iminal- e o

o decisions, you state, is an order of qiSmissal o ase ren-

Z(}:?lgéz,en}:bzr 14, ’1960, and delivered to you on t.he foll}?\:;]r;% dzgrl;

c-efi:ber 15 1960. Specifically, you request m‘format:i?n \:zhee pet t};] ”

ould st the promulgation of the said orc.ler'potw;thstan ing the f

doe Ramos has alteady retired. ) » _ .

it s well settled that, to be binding, 2 judgment must.be éiullty sl(gzciesc,)

‘promulgated during the incumbency of the judge who. signed it.

a vs. Rodriguez,

37 Phil. 186; Garchitorena vs. Crescini, 37 Phil. 675;
arretto vs. Commission on Elections, 45

Off. Gaz., 4457; People vs. Court
Appeals, G. R. No. 1-9111-9113, prom. Aug..28, _1??6.) In Lm; Ltir;a}
: Odrig’uez supra., Judge Barretto signed his decision on January 14;
k days 1até;? (January 16), he qualified as Secretary O

f Finance thereb{
ing from the judiciary; and on January 17 his decision was promul-
ed. The Supreme Court

held such decision to be void, because at‘tg;:
. dic
e of its promulgation the judge who prepared it was no longer a j

} officer.

X X X .X

“V. Textbooks, reference books and religious books approved by 'the Board ‘of
Textbooks and/or certified by the Board of Textbooks and/or certified by the Secve-
tary of Education; technical and scientific books, as certified by the Secretary of
Education.” " ( Underscoring mine. ) .

The law is clear that textbooks, reference books, and other. religious
books, approved by the Board of Textbooks and/or certified by the Secre-
tary of Education and technical and scientific books, certified by the latter,
are exempt from the margin authorized to be collected by the Central Bank
on all sales of foreign exchange. '

Doubts, it appears, have arisen regarding the meaning or scope of the
word “books” as ‘used in the provision in question, more specifically,
whether magazines, journals, and similar publications are or may be consi-
deéred “books” within the contemplation of the law, and therefore exempt
from the margin fee. - We believe that the word “book” is broad and com-
prebensive enough to cover such reading materials. In its general conno-
tation, the term applies to “every literaty composition which is printed”
(Bouvier’s Law Dictionary); it refers to “a written or printed narrative,
1ecord, representation, or series' of these”. (Webster’s Unabridged Dic-
tionary). Our attention has also been invited to a ruling of the General
Auditing office, in which we concur, to the effect that maps, including
globes, being “also something to be studied”, like a book, “may be allowed
to have the same category as books” and paid out of the portion allotted

In criminal proceedings the rules. require the judgment to be promul-

< gated by reading the judgment or sentence 1n tbi,presclncel 10(5 -téx:cdzfc)ﬂ.ld::;
" and the judge of the court who has rendered it (Ruef , 5 he;l e
although it is true that it may be read by the clt?rk of cour wb o
judge is absent or outside the province”, it is implied that it may be ,
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provided he is still the judge therein. (People vs. Bonifacio So y Ortega,
G. R. No. L-8732, prom. July 30, 1957.)

In the case last cited, it appears that former Judge-at-Large Demetrio
B. Encarnacion, then presiding over Branch II of the Rizal Court of First
Instance, signed his decision in Criminal Case No. 4673 which he had
tried in Pasig, and delivered the said decision to the deputy clerk of court
on June 18, 1954. The deputy clerk on the same day sent out notice to
the parties that decision in the case will be promulgated on June 30, 1954,
With the enactment of Republic Act No. 1186 abolishing the position of %
judges-at-large and cadastral judges, Judge Encarnacion ceased to be a mem- ZfE
ber of the judiciaty on June 19, 1954. Over the objection of the Fiscal,
the aforementioned decision of Judge Encarnacion absolving the defendant
was promulgated on December 12, 1954. The Supreme Court ruled that
promulgation of the judgment was null and void and ordered the teturn
of the record of the case to the trial court for adjudication by the judge
presiding therein in accordance with the evidence already introduced.

The rule seems to be different, however, where the judgment is one
of .acquittal. In Cea vs. Cinco, 50 Off. Gaz., 5354, it was held that where
judgment is one of acquittal, reading in the ptesence of the defendant may
be substituted by giving a copy of the decision to him, and such act —
delivery of copy — amounts to promulgation. This doctrine was cited
by the Supreme Court in People vs. Bonifacio So, supra with the following
clarification:

“It is true that in Cea v. Cinco this section was interpreted to mean that where
judgment is one of acquittal, “reading in the presence of the defendant” may be
substituted by giving a copy of the decision to him. We declare that such act —
delivery of copy — amounted to promulgation. In the case before us, notice that
the decision which would be read (on June 30) was sent out, while Judge Encar-
nacion was still a judge. Yet no copy of such decision was given the accused, and
he was not informed thereof during said judge’s incumbency. No judgment was
therefore validly entered.”

Applying now the above principle to the case before you wherein
Judge Ramos rendered an order of dismissal before his retirement, it is
believed that, if copy of the said order had been delivered to the defendant
befcre Judge Ramos ceased to be a judge that order was validly entered
and legally binding (Cea vs. Cinco, supra). But if no copy of such order
bad been given the accused and it is proposed to be promulgated only now
that Judge Ramos is no longer a member of the judiciary, the said order
may no longer be validly entered. The case must have to be decided by
the judge who will succeed Judge Ramos, in accordance with the evidence
already introduced (People vs. Bonifacio So, supra). :

(Sgd.) ENRIQUE A. FERNANDEZ

Undersecretary of Justice
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Amendment On The Right To Register Aircrafts

OPINION NO. 2, S. 1961

This is in reply to your letter requesting my opinion “as to \vhetber

der the ordinance appended to the Constitution or under any existing

“tlrneaty” your Office may “legally register” an aircraft owned by a citizen
)

of the United States. ' _ s
" At the outset, I should like to bring to your attention a simtar que
n this Department in the negative in Opinion

i i s answered by el i

;0“ ;‘;Shlcsh IV;;” holding that American citizens hfwe no rxgh.t.to c;perate
'o'lane’s i-n the ’Philippines except as public utilities. A petition 1:{:vr zer;
:::lggsideration of this opinion was denied by then Serretary of Justice Ram

i isi inso-
Ozaeta whose summation of the applicable statutory provisions ;eads,
far as relevant, as follows:

i ir stre bove the
“You maintain that the air or, at least, that portion of the air strata al

: 3 f

forms part of the natural resources and of the.forcles ;:r:;l 1501;{1'1035 gf

“Philippi ithin the meaning of section 1, Article s
f the Philippines within ' e
the Constitution and of the Parity Amendment, and is consequently open to (:}vlp mor
ton, do i itizens. Without going into the cor-
i ilizati citizens. i
H nt or utilization by American < v ng into o«
‘Pou, devezofhni‘: assertion, I think it is a sufficient answer to say that in _njy op:lni:;n
rectnesf,ioaﬁon of an air’p}ane cannot be considered as a mode of explflet%ng,th ein-
1 e' nga og utilizing the air as forces and sources of potenha] energy ‘within the
loping or g @
“tent of the Constitution. -
l i 5 ¢ ic utilit
“ “Your next argument is that the right to operate an al_rplane a.sd a hpx;b?;c : n:eri}j
included the lesser right to navigate it for pleasure or busmess;, a;xh t ‘:1 exe mert

: ’ ater transportation facill es ther

ans are allowed to” operate land and wa : ‘ ‘
Teason 1;Jvhy they shOuIdI;)e denied the right to use aixplanes except 2s public uhl.mes

) . . : s
“The answer to this argument is simple. Without the Parity Amen<¥nenz, tﬁm;l:;ﬁn_
Wwould not have been entitled, after the establishment of the Rep'ub ic o e | f[;
pines, to operate aircraft in the Philippines, whether as a p;:bhé Il\';lll;); i?;(,;n L\;w

hera i i CCY 3 4% /141

therance of a business or in connection therewith, bccalu.se the Civil Law
1 its only aircrafts owned by Filipinos or Filipino partnership
{C.A. No. 168) permits only a : e By
or corporations to engage in air commerce. (Sec. 7((.). an(lf \. R
- an American citizen, under the same law (Sec. 7[c] ),} hlmh(tle topcr:i (qimen
.‘ R ized to act as airmen.
-for pleasure, for the reason that only Filipinos are authonze

... “The Parity Amendment has not repealed these statutory P.mhi?m(tm E:;Ci{e)zo:
the extent that they conflict with it. As shown in the .op‘mxon soug 1th 5). N
- Sidered, here is conflict only in so far as the Civil Aviation I..‘z\w {’or 11; e
“eitizens and associations from operating an airplane as a public utility, becaus by
. is the only right non-recognition of which will contr.avene the.amendx{:enlt.- "seg
other provisions of the act, such as those denying Americans Fhe-nght t? " wil f-
as aimaen or to operate aircraft not as a public utility, rer_nam in full force a[r; e‘.
fect, since neither of these rights’ is embraced in the privilege conferred on Ameri-

potential energy o
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¢ the same is indispensable or necessary in carrying on their res-

cans by the amendment to operate public utilities and to exploit the natural resources
furtherance thereof.

jow tha
of the Philippines. shov?

pective businesses of in
“If Americans may own and operate land and water transportation facilities Your query is answered accordingly.
not constituting public utilities, it is because there is no law forbidding them from

doing so.”

(Sgd.) ALEJO MABANAG
Secretary of Justice

I mentioned this opinion because the reasoning therein applies with
undiminished force to the question now raised and to the arguments ad-
vanced in behalf of American citizens who own or operate private aircraft.

The prohibition against the registration of aircraft other than those
owned by a citizen or citizens of the Philippines subject only to a single
exception is found in section 34 of Republic Act No. 776, to wit:

“SEC. 34. ELIGIBILITY FOR REGISTRATION. — Except as otherwise
"provided in the Constitution and existing treaty or treaties, no aircraft shall be
eligible for registration wunless it is owned by a citizen or citizens of the Philippines
and is not registered under the laws of any foreign country. x x x”

g On Purchase of Supplies And The Ant

;-Graft Law

OPINION NO. 17, S. 1961

letter of the 4th instant, you inquire whether you may auth.ot-
e -the purcl;ase by the ACCFA of a power cord ff)r a tape recqrdxr;{g
'chine trom the H. E. Heacock & Company, In e;vhlfCh ygucare at slt?orzc-
| ‘ - . . . o .- orrup ‘ .
d ithout violating any provision of thy_Antx raft an

"}:C:;?l}\:tl;t?l({zpu‘{)lic Acgt No. 3019). In this connection, you state th:cxlt
e needed spare part, which costs no more than P15.00, appeats to be avail-
ble only in the said firm. - .
With much regret, I have to say that the action you _contemplate falls
.ua-fely under the provisions of Section 3(h) of Republic Act No. 3019
hich penalize a public officer, such as you, for—

or pecuniary interest in any by :
which he intervenes or takes part in
hibited by the Constitution or by any

In your

In language too plain to be misunderstood, the statute makes - the
Philippine citizenship of the owner of an aircraft an indispensable prere-
quisite to its registration, except only where the Constitution or an existing
treaty provides otherwise. Since the so-called parity amendment to the
Constitution by its clear terms deals only with the disposition, exploitation,
development, and utilization of the natural resources of the Philippines and
the operation of public utilities, the asserted right of American owners of
private aircraft not operated as a public utility to register the same under

Republic Act No. 776 must have to be predicated on an existing treaty. usiness,

“Directly or indirectly having financial
tractor or transaction in connection with
official capacity, or in which he is pro
‘from having any interest.”

I am not aware of any treaty concluded between the Philippines and
the United States pursuant to which aircraft owned by an American citizen
may be registered under our laws as an exception to the provision forbid-
ding the registration of non-Filipino owned aircraft. The Revised Philip-
pine-United States Trade Agreement, popularly known as the Laurel-Langley :
agreement, contains in Article VII, paragraph 1, a commitment on the part
of each of the contracting parties “not to discriminate in any manner with
respect to their engaging in business activities, against the citizens or any
form of business enterprise owned or controlled by citizens of the
other ...” It is readily seen, however, that this nondiscrimination pro-
vision merely allows United States citizens and enterprises owned or con-
trolled by them to engage in or carry on business activities in the Philip-
pines as if they were Philippine citizens or Philippine enterprises. It is far
from being a total or unqualified grant of “equal rights” to American ci-
tizens in the sense that they may exercise any and all rights or privileges
enjoyed by Filipino citizens. At the most, then only American citizens or
enterprises engaged in business activities in this country can validly contend
that by virtue of the aforementioned agreement they may be allowed to
own, register and operate private aircraft provided that they can indubitably

rocure the power cord through the Bureau

1 Office i
I.suggest that you P1 have been verbally informed, entertains

Supply.. Coordination which,
quests of this nature.

~“The mode of procurement above sug
dér the circumstances, I can think of

d self of responsibility under the law.

gested is indeed circuitous. ‘But
no better way of relieving your

(Sed.) ALEJO MABANAG
Secretary of Justice




