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Is THE GATT COMPATIBLE WITH 
ENVIRONMENTAL PROTECTION? 

JEAN DESUASJDO GILL * 

INTRODUCTION 

I'. 

The General Agreement on Tariffs and Trade1 ('GATT') is in one sense inco!llpatible 
with environmental protection laws. The objective of international trade law, as 
embodied in\he GAIT, is the free flow of goods and services, with minimal governmental 
interference.·, In contrast, advocates of environmental conservation seek more 
governmental\regulation to protect the environment. This conflict is growing along 
with ·environ~ental consciousness. Many environmental organizations see GATT 
and its free trad'e principles as threats to national environmental laws and international 
accords while free trade advocates complain of '~eccrimperialism." Free trade advocates 
argue that, to safeguard world trade against disguised protectionism, governmental 
environmental measures must be justified under the general exceptions of GATT. 

To the environrpenta1ist, GATT is not compatible with environmenEal protection. 
GATT deters the imposition of environmental standards through trade sanctions. GATT 
does not allow an importban to be imposed on a party whose production processes do 
not meet the environmental standards of the importing country. The GATT prohibits 
unilateral environmental trade sanctions. 

It is arguable that values pertaining to global environmental global environmental 
welfare should prevail over GAT'f. The GATT exception, which allows trade sanctions 
in the name of environmental protection, as we shall discuss later, is a very narrow 
window. Conservationists conflict with GATJ'lwhen they advocate the use of trade 
sanctions to protect the environment or to conserve endangered living species. 

On the other hand, a trade lawyer or economist could argue that GATT is 
compatible with environmental protection. Although GATT is a multilateral treaty 
aimed at free trade and the r~moval of all technical baniers and quantitative restrictions 
to trade (Art. XI, par. 1), it does permit exceptions under Article XX. 
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These exceptions include trade sanctions to pro~;ct the .en~i~onme~t. "'?-rticle ~X 
states that, providing that trade restricting measures are un]U~tifia?le dtscn~~ahon 
between countries where the same conditions prevail, or a disguised restnchon on 
international trade," GATT allows contracting parties to adopt or enforce measu:es 
'necessary to protect human, animal or plant life or heal~h' (Art. XX(b)) or which 
relates to the 'conservation of exhaustible natural resources If such measures are made 
effective in conjunction with restrictions on domestic production or consumption' 
(Art. XX(g)). 

I. EXCEPTIONS UNDER ARTICLE XX OF THE GATT 

A. ARTICLE XX(b) and (g) of the GAIT 

The GATT Panel of Judges has had occasion to elaborate on Article XX(b) and (g) 
of the GATT. The landmark case is U.S. v. Mexico (U.S, Embargo Mexico Tuna, 1 and 11).1 

Briefly, under these cases, the U.S. imposed a law which mandates that exporters of 
tuna to the U.S. must comply with U.S. environmental standar?s embodted m the 
Marine Mammal Environmental Act (MMPA) of 1972 in the catchmg of tuna. The atm 
was to protectdolphins which were being caught with tuna. If the catching of tuna by 
a foreign state, e.g., Mexico, does not comply withM~PAstanda~ds, the U.S. may ban 
importation of the tuna. For non-compliance, the U.S. Imposed a pnmary trade embargo 
against Mexico and a secondary embargo against the Europ~an Commumty and other 
countries. Mexico contested that this unilateral trade sanctton on the grounds that tt 
was incompatible with GATT. 

B. ARTICLE XX(g) Exception 

With regard to Article XX(g), the Panel in the second Tuna Case (Tuna II) conducted 
its analysis in three steps. First, it had to decide whether the MMPA quahfled as a 
policy to conserve exhaustible natural resources. Second, it had to decide whether the 
GAIT-inconsistent trade measure was 'related to' the conservahon of exhaustible 
natural resources, and whether it was made effective 'in conjunction' with restrictions 
on domestic production or consumption. Third, it had to determine whe~e~ the MMPA 
conformed with Article XX' s requirement that a measure not to be applied m a ~anner 
which would constitute arbitrary or unjustifiable discrimination between countnes 
where the same conditions prevail, or a disguised restriction on international trade. 

On the first issue, the Panel found that dolphins are an exhaustible resource. It 
also observed that the text of Article XX(g) does not spell out any limitation on the 
location of the exhaustible natural resources. On the second issue, the Panel defined 
'relating to' as 'primarily aimed' at. t concluded that measures th~t were effec~ve oniy 
if other rountries changed their policies could not be aimed pnmanly at either the 
conservation of an exhaustible natural resource or rendering effective restrictions on 
domestic production or consumption within the meaning of Article XX(g). Embargoes 
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