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THE CIVILIAN COMMANDER 

The Constitution of the Philippines, in adopting a princi-
ple embodied in the. fundamental laws of possibly ail the coun-
tries of the world, provides: 

The President shall be the Commande1·-in-Chief of all armed 
forces of the Philippines and, whenever it becomes necessary, he 
may ca!J ouf ::such armed forces to prevent or suppress lawless vi:>-
lence, invasion, insurrection, or rebellion. In case of invasion, in-
surrection or rebellion, or imminent dapger thereof, when the public 
safety requires it, he may suspend the. privileges of the writ of 
habeas corpus, or place the Philippines or any part thereof under 
martial law. 1 · 

'!'his provision is almost an exact reproduction of a corres-
pondiHg provision in the first draft of the Constitution. The 
provision in that draft was in turn influ-.:mced by the report of the 
Committee on Executive Powers. The corresponding portion of 
the latter was largely reproduced from the Jones La.w. 

As such CommandH-in-Chierf, the President has powers and 
functions pertaining to a general in command of an army corps. 
All the military operations will be conducted under his orders. By 
virtue of this power, he may easily plunge the country into war, 
although it is Congress that, under the Constitution, has the power 
to declare war. The Legislature may indirectly interfere with the 
control of the armed forc-es thru its power to determine the con-
rent::> of the military laws and to provide for the appropriations. 
However, once these have been accomplished the power and res-
ponsibility of direction and control ar·e exclusively left to the 
President. 

As the head of the armed forces, the President has certain 
powers anJ duties with which Congress cannot interf£:re. For 
instance, he may regulate the of the army and the 
stationing of its units at various posta. So !i.ll'lo, he may direct 
the movements of the vessels of the navy, sending them wherever 
in his judgment it is expedient. The President has no power 
to declare war. That belongs exclusively to Congress. But when 
war has been declared, or when it is recog-nized as actually exist-
ing, then his functions as Commander-in-Chief become of the 
highest importance and his operations in that character are en-
tirely beyond the control of the legislature. It is true that the 

1 Articie VII. sec. 10. (2). CO!'IST. 
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power of furnishing or withholding the necessary means and 
put:.::l may give. Congress an indfrect muuence the conuuct. or 
war. Hut me supreme commaii;<l belongs to :tne President alone. 
In theory he plans all campaigns, establishes aU blocKades anu 
seiges, directs ail marches, fights aU battles. 2 

POWERS OF THE CONSTITUTIONAL COMMANDER-l.NcCHIEF: NA1'U8B 

Reflecting the American influence, (in the history ot . the 
Philippines) the makers of the Constitution of the l:'.niJippmes 
ararted an instrument modelled in large part on the United :States 
Constitution. And since the Constitution of the Philippines es-
tablished an independent executive office, that of the United 
States the comparative treatment of problems arising under the 
United States Constitution and interpretations of the relevant 
texts by the U . .S. Supreme Court are particularly meaningful and 
illuminating. 

Under the American regime, the Fir.st Philippine Commisaion 
substituted for the military authority, but the .J.Vli1itary t;overnor W&! 
i·etained as chief executive of the gov-ernment. Also, the Executive 
CoiY'..mission, during the Japanese occupation was under the command 
of the military arm. The overthrow of governments by 
military cliques prompted for the civil supremacy over the 
Speaking of the view prevaWng at the time the American Constitu-
tion was adopted, Ju·s.tice Black in kaid v. Covert said: 

The tradition of keeping military subordinate to the civilian 
authority may not be so strong in the minds of this generation 
as it v1as in the minds of those who wrote the constitution. . . . 
The founders envisioned the Anny as a necessary institution, but 
one dangerous to liberty if not confined within essential bounds. 
Their fears were rooted in history. They knew that ancient re-
publics had been overthrown by their military leader. a 

At the Constitutional Convention, a proposal was ma·de to 
disqualify from the presidency any person in active military s-er-
vice or who has not retired therafrom at least one year before 
election. 4 This proposal was not adopted but the Constitution 
expre.ss!y prohibits "members of the armed forces" from engag-
ing directly or indirectly in partisan political activities or taking 
part in any election except to vote (Art. XII, sec. 2). Hence, 
before any member of the armed forces can run for an elective 

2 I ARUEGO, THE FRAMING OF THE PHILIPPINE CoNSTITUTION 430. 
2 BLACK'S CONSTITUTIONAL LAW .• (3rd. ed.) 115-116; 3 WILLOUGHBY (2nd 

ed.) Sec. 1031, pp. 1565-1566. 
a 354 U.S. 1, 23-24 (1957); also Duncan v. Kahanomoku, 327 U.S. 304 

(1946). 
4 Proceedings of the Constitutional Convention Journal No. 111, p. 4460, 

December 16, 1934. · 
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office he will have to resign from the military service. The 
prohibition does not apply to those in the force. • Also, 
under the National Defense Act • it is provided that the civil 
authority shall be supreme. · · 

Does the command·zr-in-chief provision make the President a • 
military officer? Undoubtedly, the provisionputs the nation's forces 
under his command. 7 By reason of said provision, the American 
President was considered the "first General and Admiral · of the 
Confederacy," a and the United States Supreme Court said that 
this authorizes him ''to direct the movement of the :naval and 
the military forces placed by law at his command, and to em-
ploy them in the manner he may deem most effectual to harrass, 
conquer and subdue the enemy. He may invade the hostile coun-
try and subj-act it to the sovereignty of th·a United States." • 
Whether as oommander-in-chief the President thus becomes a 
member of the armed forces is not clear. The problem has not 
received uniform treatment in United States. Lincoln's as· 
sassins were tried in the military tribunals created by President 
Andrew Jackson and in Ex PaTte Mudd the court upheld 
such juriRdiction saying "The crime of murdering the president 
of the U.S. in time of war is triable by a military commission." 10 
In 1950 however, when the heirs of President Franklin D. 
Roosevelt invoked the tax benefits extenderl to persons dying 
in the active service or of the members of the military or naval 
forces, a New York Court held:· "On the general principle of the 
civilian supremacy over the military Mr. Roosevelt did not die 
'while in the active service as a member of the military or riaval 
force of the U.S.' within the meaning of the Internal Revenue 
Code.'' When President Ei1'enhower ho-wav-ar, sp·ent a month and a 
half at an army hospital after his heart attack in 1955 he was 
given free hospitaliz::ttion as commander-in-chief. 11 

The mere fact that, un:d·er the Gcnstitution, the President is 
designated as the comman·der-in-chief he d·oes not cease to be a 
civilian authority. The Presidency, which is vested o.f broad and 
divergent powers, is primarily civilian in character. The C:ontitu-
tion of the Philippines provides that "the President shall be the com-
mander-in-chief of all armed forces x x" and not that the com-

s Cailes v. Bonifacio 33 O.G. 2318. Cited in CoRTES, THE PHILIPPINE·· 
PRESIDENCY 1956. 

a Commonwealth Act No. 1, sec. 2 (d) (1935). 
7 Youngstown Co. "· Sawyer, 34::! U.S. 53-1, 641 (1952) 
a Hamilton; FEDF.RALIST, No. 69. 
e Flemming v. Page 9, How. (50 U.S.) 603, 615 (1850). 
1017 Fed. Cases 954 (1868). 
11 CoRTES, op cit., supra, citing ScHWARTZ, A CoMMENTARY ON THE CoNs-

TITUTION OF THE UNITED STATES ·16G. 
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mander-in-chief shall be the President. 12 

A timely reaffirmation of the principle of the civilian supre- . 
macy and · the admonition to the armed forces as to their res-
ponsibility to civilians was made by Justice J.B.L. Reyes, speak-
ing for the Court of Appeals. ln affirming a judgment of homi-
cide committed by a corporal of the Phiiippine Constabulary who, 
because the jeep he was driving was stopped by the victim think-
ing it was a civilian vehicle, hit the head of the latter causing 
cerebral hemorrha.ge, he bluntly and forcefully declared: 

This senseless and bloody crime emphasizes that the authorities 
in charge of the armed forces cannot afford to slacken their efforts 
to drill into the minds uf officers and· enlisted, until it becomes 
second nature to them, the principle that the defense and the 
protection of the civilians is the sole raison ifetre for the Armed 
Forces, and to the extent !hat soldiers and ·officers faii to keep it 
in mind at all times, to that extent does the anny fail in its mission. 
The Constitution did not provide for an army in order to create 
a privileged caste apart from the rest of the citizens nor did 
it intend to set up the members of the anned forces as so many 
petty tyrants whom civilians may not offend exc<:>pt on the risk 
of life or limb. 13 

POWERS 01<' THE CONSTITUTIONAL COMM:ANDER-IN-CHIEl<' : ScOPE 

What powers are embraced in the commander-in-chief pro-
vision? The Philippine Constitution contains a specific enume-
ration of said powers. To begin with, express authority is given. 
the President to· call out such armed forces to prevent and sup-
press lawless violence, invasion, cr insurrection or rebellion (Art. 
VII, sec. 10, 2). One specific aspect of the power of the president 
as commander-in-chief which has received a great deal of judi-
cial attention is his power to set up courts martial and military 
commissions. Courts martial is uually the term applied to mi-
litary tribunals in which those who violate the military law are 
commonly tried, 14 and that part of the military law dealing wit:'l 
the duties and 0hligations of the military personnel is known as 
the Articles of \Var. 15 

In the United States, the awes·vme magnitude of the Presi-
dent's po·..vers as commanderin-chief has resulted largely from 
their exercise in war and in peace. Combined with the duty 
to take care that the Jaws are executed faithfully, the commander-
in-chief clHuse constitutes a rich source from which justification 

12 CORTES, op. cit. sup1·a, Hi8. 
13 People v. Pet. C.A.-G.R. No. li!l90, 1\'Iarch 10, 1952 
1• 3 Wrr.r.oUGIIDY (3rd. eel.) 1553. 
15 Trl. 
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for his exercise of the powers may be drawn. In 
war the full poweJ;s of the commander-in-chief are exercised. 
A broa-d interpretation of these powers was given thus: 

Under the war powers he proclaimed the slaves of those in 
rebellion emancipated. He devised and put i:1to execution his own 
peculiar plan of reconstruction.· In disregard· 0f law he increr.sed 
the army and navy beyond the limits set by statute. The privilege 
of the writ of habeas corpus was suspended and martial law 
declared. Public money .in the sum of millions was deliberr.tely 
spent without congressional appropriation. 1s 

My oath to preserve the constitution imposed on me the duty 
of preserving by every indispensable means that government, that 
nation, of which the constitution was the organic law. Was it pos-
sible to lose the nation and yet preserve the constitution? By gene-
ral iaw life and limb must ·be protected, yet often a limb must be 
amputated to save a life, but a life is never wisely given to save a 
limb. I felt that measures, 0therwise unconstitutional, might become 
lawful by becoming indispensable to the preservation of the consti-
tution through the preservation of the nation. Right or wrong I 
assumed this ground and now I avowed it. I could not feel that, 
to the best of ability, I .hnve ever tried to preserve the constitu-
tion, if to save slavery or any other matter, I should permit the 
wreck of the government, country, and constitution altogether. 11 

The power to call the armed forces or the militia into actual 
service is, doubtless, of a very high and delicate nature. But it 
is not a power which can be executed without a corresponding res-
ponsibility. It is a limited power confined to cases of actual inva-
:Jion or imminent -danger of ·invasion, and the authority to decide 
whether there is invasion, insurrection or rebellion belongs ex-
clusively to the President, and his decision is conclusive upon all 
other p·2rsons. 'I'he power itself is to be exercised upon sudden 
emergencies, and under circumstances which may be vital to 
the e·xistence of the state, which the President alone effect-
ively exercise. 1s 

The question of whether a state of war exists is for the 
President alone to determine and the court must be governed 
by the decisions and acts ·of the political department. The Pre-
sident must det-armine wha.t degree of force the circumstances or 
cri'&is demand·s. And it has been held that the proclamation of 
a blockade is itself official and conclusive evidence to the court 

1o BINKLEY, PRESIDENT AND CONGRESS, 154-155. 
17 op. cit., snpnt, 15·1-1 55, quoting :from Lincnln's letter to A.a. 

Hodges of April 4, 1864. 
1s l\Iartin v. 1\Iott, 12 Wh•'a', Jt). (191827). 
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that a state of war exists, which demand·e-d an authorized recourse 
to such a measure under the circumdtances peculiar to the case. •• 

· The authority to set up courts martial to try persons be-
longing to the armed forces, including guerrillas called to active 
service, attaches to the constitutional functions of the Preside?t 
a-.s Commander-in-Chief, indepencrently of legislation. 20 By VIr-
tue of the constitutional function, the President may auth?-
rize the organization of the miJita.ry commissions to try war cr!-
minals and may prescribe rules and regulations governing the1r 
trial. 2 ' Under the law, the President may authorize comman-
ders of certain units to convene courts martial, and where no 
such authority has been delegated,. the of a c.ourt 
martial convened by an officer are null and v01d. •• 

In case of invsion, insurrection, or rebellion, or imminent 
danger thereof, when the pubJ.ic safety requires it, the Pres-
ident may suspend the privileges of the writ of habeas .cm·pus, 
or place the Philippines or any part theNof under martial law. 23 

With respect to the authority of the President to suspend the 
wi"it of habetLS coTpus, there were two camps of thought in the 
Convention. One was in favor of the provision of the first draft 
giving the authority to the President; the other, in favor of_ giy-
ing it to the National Assembly (now Congress) when it IS m 
session, otherwise to the President 'Nith the consent of the ma-
jority of the Supreme Court. An amendment to the latter effect 
was presented by Delegate Araneta. Defending his amendment, 
Delegate Araneta nointed out its obiect was to protect the life 
and the liberty of the people. Under the provision of the draft, 
he said. the Chief Executive would he the only authority to deter-
mine the existence of the reasons for the suspension of the writ 
of habeas co·rpur.. and acording to PhilinpinP, jurisprudence, the 
Suureme Court would refuse to review thf' findings of the Ex-a-
cutive on the matter. Conseauently, he added, arrests woulrl be 
effecteil by military men who were generally arbitrary. They. 
would be arresting persons connected with the rebeliion insurrec-
tion, invasion, some of them might also be arresting other per-
sons without anv cause whatsoever. The result wou!d be that 
many person:J mip-ht find themselve.'l when in fact the:v 
had no connections whatsoever with the disturbances. And be-
cause there would be no legal remedy t.o brin.v about their re-
lease, they would be unduly deprived of their life and liberty-

19 Prize Cases, 2 Black 635 (1863). 
zo Ruffy v. Chief of Staff, 75 Phil. 875, (1946). 
"'Yamashita v. Styer, 75 Phil. 563, (1945). Kuroda v. Jalanduni, 83 

Phil. 171. (Hl1!J), 
z> Og11i r· v. Director of Prisons, 80 Pl1il. 10, (1918) 
23 Article VII, sec. 10. (2), CONST. 
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victims of abuses committed by military men. To give the 
tional Assembly (now Congress) the power to suspend the 
of habeas corpus or even to the President provided that it be with 
the consent of the majority of the Supreme Court would 

. if not remow the possibility of abuse and, accordingly protec 
the life and liberty of the individuals. 

Notwithstanding the brilliant defense by Delegate Araneta, 
the convention voted down the amendment, thereby approving the 
principle under the Jones Law of vesting the power of suspend· 
ing the writ of habeas corpus in the Executive. 

There was no opposition in the Conwntion to the 
of the draft giving the President . the power to place the PhiLP· 
pines or any part thereof under martial law. 2 4 

The determination by the President of the existence of ind 
vasion, insurrection, rebellion or imminent danger thereof, an 
his decision on the necessity of suspending the writ of habeas 
corpus are conclusive upon all other persons. The courts 
no power to inquire into or question the correctness of 
decision. The conditions, giving rise to the susnension of e 
privilege of habeas corpus will be by- the courtsd 
continuing until the President sh11.ll declare it to be at an en · 

EXERCISE OF POWERS AS COMMANDER-IN-CHIEF 

The American Presidents who have employed the full Pfk 
wers of Commander-in-Chief are Madison, in the war of 1812; Poh 
in the Mexican War; Lincoln in the civil war; McKinley in t 

. War; Wilson in the First World War; 
lm D. Roosevelt m the second World War, and Truman 1n be 
Second World War and the Korean War. To the list maY 
added Lyndon B. Johnson in the Vietnam War. 26 

On the other hand, the Philippine President's war 
are v-irtually unused. Scarcely six years after the PhlhPP1 r 
Constitution went into effect, the Philippines was engulf-ed !n w:h; 
was invaded and occupied by hostile fvrces. But at that tlme The 
constitutional provisions on war had not as yet taken effect. a.r 
Philippies was under American sovereignty and the exercise of wm-
powers pertained to the United States President as the co t-
mander-in-chief of all Philippine Forces. Shortly before the 
break of the war these forces were integrated into the Vnl 6 States service by virtue of a military order issued on JulY 2 ' 

24 ARUEGO, op. c£t. supra, 430-432. 
20 Barcelon v. Baker, 5 Phil. 87 (1905). 
26 CORTES, op. cit. sup1·a, 166, citing TOURTJ;:I-LOT, THE PRESIDENTS oN 'I' 

PRESIDENCY, 308 (1964). 

.... 
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Hl41, by the United States President, the pertinent portion o: 
wmcn k;tated: . ·.·. . . as commanuer-m-cmei of tne army an< 
:.Navy of the United l::ltates, 1 hereby caH an order into the arme< 
.r·orces of the United ;:)tares for the period of the ex1stmg emer· 
gency, and place under the command. of the general otncer oJ 
the United ;:)tates Army, to be designated by the l::lecretary o1 
War, from time to time, all of the organized. forces oJ 
the Government of the Commonwealth." 27 It was by authoritJ 
of United States President that the trial by military commis· 
si<>ns was · made of ·persons charged with war crimes after 
hostilities had terminated. The United States Supreme Court up· 
held the va!idity of such trials. saying: 

We ca;mot say that there is no authority to convene a com-
mission after the ·hostilities have ended to try violations of the 
laws of war committed before the cessation, at least until peace 
has been officiaJly recognized by treaty or proclamation of the poli-
tical branch of the government. In fact in most cases the practical 
administration of the system of military justice under the laws of 
war would fail if such authority we..-e thought to end with the 
cessation of hostilities. For only after their cessation would the 
greater number of offenders and the principal ones be apprehended 
and subject to trial. . . . 'l'he conduct of the trials by the military 
commissions has been authorized by the political branch of the 
government by military command, by international law and usage, 
and by the terms of the surrender of the Japanese Government. 2a 

Courts martial are agencies of executive character, and one 
of the authorities for the ordering of courts martial has been 
held to be attached to the constitutional functions of ·the Presi-
dent as Gommanrler-in-Chief, indepen-dently of legislation. 29 Un-
like courts of law th·ey are not a po•rtion of the judiciary. Not 
belonging to the judicial branch of the govel'nmcnt it follows 
that courts martial must pertain to the executive department, and 
they are in fad simpiy instrumentalities of the executive power, 
provided by Congress for the President as Commander-in-Chief 
to aid him properly in commanding the army and navy and en-
forcing discipline therein, and utilized under his orders or those 
of his authorized military re:Rresentatives. 

Since courts martial do not belong to the judicial but to 
the executive department, failure of the articles of war to pro-
vide for appeal to :md review by the Supreme Court of conv_ic-
tions in such c0urt wherein the penalty imposed is death or hfe 

27 Cited in Ruffy v. Chief of Staff, ( 1946), supra n. 23. 
za In re Yamashita, 327 U.S. 1, 12 (1945). 
2Y WINTHROP'S MII"ITARY LAW AND PRECEIJENTS, (2nd. ed.) 48, adopted 

in Ruffy v. Chief of Staff, supra n. 23. 
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imprisonment, doe$ not violate the constitutjonal provision (Art. 
VIII, sec. 2 ( 4) that Congress may not deprive the. Supreme Court 
of its jurisdiction to review criminal cases wherein death or life 
imprisonment is imposed. 30 

In a later case, 31 the Supreme Court held that only the Pres-
ident or the Chief of Staff of the Philippjne Army can convene 
a general court martial. Under the law the President may em-
power the Provost Marshal . General, the commanding officer. of 
a division, the district commander, the superintendent of a mili-
tary academy, and the commanding officer of a separate brigade 
or body of troops to appoint a general court martial. 

In the Ognir ca..o;e the petition for habeas corvus was 
granted as it was shown that· the petitoner was convicted by a 
general court martial convened during the war by Colonel Fertig, 
Commanding Officer of the 1Oth Military District of Mindanao, 
who was not empowered to appoint a general court martial either 
by the President of the or by General McArthur, 
then Supreme Commander of the United States Army in the Fa,. 
East. ThE' court here assumed that the military power of the 
President of the Commonwealth as the Comm:tnder-in-Chief was 
ipso facto transferred to the government when the governrnent of 
Philippines evacuated to Australia and then to the United States. 

When the Philippines .became independent in 1946 the war 
was over. The Philippine President's exercise of the Commander-
in-Chief's power had to do with the trial and punishment of war 
criminals which the military commissions constituted by United 
States authorities had started. And, once more, the power of 
the commander-in-chief was brought to light in the Kuroda v. 
J alan doni case. 32 

In the Kuroda case, pertitioner formerly a Lieutenant-Gen-
eral of the Japanese Army and Cvmmand:ing General of the 
Japanese Impe·rial Forces in the Philippine-a in 1943-1944, was 
charged before a military commission convened by the Chief 
of Staff. He was accused of having unlawfully di!iregarded 
and failed to discharge his duties as such commander to control 
the operations of members of his command permitting them to 
commit brutal atrocities and other high crimes against non-com-
batant civilians and prisoners of the Japanese Imperial Forces 
in violation of the laws and customs of war. He brought this 
action for prohibition in the Supreme Court seeking to establish 
the illegality of Executive Order No. 68 which established a 
National War Crimes Office and prescribed rules and regulations 

ao Ruffy v. Chief of Staff, sup1·a. 
31 Ognir v. Director of Prisons, n. 25; 
32.83 Phil. 171, 177 (1949). 
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for the trial of accused war criminals. The Supreme Court, in 
sustaining the validity of Executive Order No. 68, 

The promulgation of :laid Executive Order is an exercise by 
the President of his powers as commander-in-chief of all our armed 
forces, as upheld by this court in the case of. Yamashita vs . .:;tyer 
(75 Phil. 563; where the Philippine Supreme Court· denied Yama-
shita's petition to be reinstated to his former status as prisoner of 
war and. to prohibit the military commission from further 'tr,ling 
him). In Cantos vs. Styer (76 Phil. 748), a Filipino citizen charged, 
with committing war crimes was . tried before a ·military commis-
sion. The Supreme Court of the Philippines likewise upheld the 
jurisdiction of the commission· constituted by direction of the Pres-
ident of the United States when we said: "War is not ended simply 
because the hostilities have ceased. After cessation of armed hostili- · 
ties, incidents.. of war may remnin pending which should be dis-
posed of as in time of war. An important 'incident to the conduct 
·of war is the adoption of measures by the military command not 
oniy to repel and defeat the enemies but to. seize and· subject ·to· dis-
ciplinary measures these enemies who in their attempt to thwart 
or impede a military effort have violated the laws ·of war (Ex 
parte Quirin, 317 U.S. 1, 63 Sup. Ct. · 2). ·. Indeed the power to 
create a· military commission for the trial and punishment of war 
criminals is an aspect of waging war. And in the language of a 
writer a military commission has jurisdiction so long as· a technical 
state of war continues. This includes the period of an armistice 
or military occupation, up to the effective date of a treaty of peace 
and may extend beyond, by treaty agreement (Cowles, Trial of 
War Criminals by Military Tribunals, American Bar Association· 
Journal, June, 1944). 

C:msequently, the President as commander-in-chief is fully em-
powered to consummate this uniinished aspect of war, namely the 
trial and punishment of war criminals, thua the issuance aud en-
forcement of Executive Order No. 68 · 

It i.s clear from the above decision that the Military Commis-
s-ion convoked by the President by virtue of his power a:s Com-
mander-in-Chief may try not only members of the armed forc·es but 
also war criminals, belonging to the enemy forces. 

It is within the power of the President as Commander-in-Chi-ef 
to validly convene a general court martial even -where the com-
mander of the accused officer to be tried is not the accuser, 33 

I:r. a case, 3 4 certain German subjects were de-tained by the 
Provost Marshall for having been found engaging in sabotaging 

33 Swaim v. U.S., 165 U.S. 555 (1887); Runkle v. U.S., 122 U.S. 543 (1887). 
34 Ex parte Quirin, 317 U.S. 1. (1942). 
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activities against the United States government. The President.Qnc 
July 2, 1942, appointed a military commission to try these Germ8.n: 
subjects for offenses against the laws of war and the Articles o! · 
War, and prescribed regulations for the procedure of the trial and 
for review of the record of the trial of any judgment or sentence. 
of the commission. The President also ordered in express terms 
that all such persons be denied access to the courts. They 
attacked the constituti'Ona.Jity of the military commissi-on creat-
ed by the - order of the President. It was held that the 
President by his order has undertaken to exercise the authority 
which the courts give the Commander-in-Chief, to direct the per-
formance of those functions which may constitutionally be per-
formed by the military arm of the nation in times of war. 

By order of the President of the United States, the Joint 
Chiefs of Staff of the American Military Forces, on September 
12, 1945, instructed General MacArthur to proceed with the trial 
before appropriate military tribunals of such Japanese W::J.r crimi-
nals who have been or may be apprehended. Gen. MacArthur 
specifically instructed General Styer to proceed with the trial of 
General Yamashita for violation of the laws of war. The order 
of General MacArthur was accompanied by detailed rules and regu-
lations prescribed for the trial of war criminals; it also directed 
that the review of the sentence imposed by the commission should 
be by the officer convening it, with authority to approve, mitigate, 
remit, commute, suspend, reduce or otherwise alter the sentence 
imposed and that no sentence of death should be carried into effect 
until confirmed by the Commander-in-Chief, United States Armed 
Force, Pacific. Gen. Yamashita contended that the military com-
mission was not lawfully ereated and, therefore, without .iurisdic-
tion to convict him. It was held that the order creating the com-
mission for the trial of Gen. Yamashita was authorized by mili-
tary command, and was in complete conformity with the Act of 
Congress sanctioning the creation of such tribunals to try offenses 
against the laws of war committed by enemy combatants. 35 

The powers of the Commander-in-Chief have been more fre-
quently exercis<!d in the Philippines in the maintenr.itee of internal 
secnrity through the suppression of local violence and internal 
subversion. 

When the United States acquired the Philippines from Spain, 
Filipino armed resistance to American rule had to be overcome. 
A military government was set up under the war powers of the 
President and not until pe?ee was restored was civil government 
ec:;tablished. But up to the end of the American administration 
sporadic uprisings and acts of lawlessness occurred. These were 

v. StyPr, U.S. C. eel. Aclv. Op. Vol. 8, 343. 
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suppressed without too much difficulty py the Philippine Constabu-
htry, a semi-military ·police force directly under the command of 
the Gov-ernor-General.'" .These uprisings; however, pale in com-
parison with the serious proportions reached by the communist-led 
.Hukbalahap 37 which s·ought to overthrow the government. '" 
The threat to the- national security became so grave that President 
Quirino suspended the writ of habea.s corpus throughout the· Phil-
pines on October 1 £!50 citing in his proclamation the overt a.cts . 
of sedition, insurrection and rebellion committed by the organiza-
tion. 39 The suspension was lifted, in few provinces at a time, 
where conditions of peace and order prevailed. 40 The Presi-
dent, as Commander-in-Chief, employed the armed forces in an 
ali out campaign against the military arm of the organization 
in handling the HUK problem. Simultaneous to said measures was 
the extens.ion of amnesty under certain conditions, •• ·and recently. 
was adopted the policy of attraction to win back the dissi-d·ants. 
the Ap-ricultural Land Reform. 

SUSPENSION OF THE WRIT OF HABEAS CORPUS. 

It should not be assumed that the Constitution of the Philip· 
pines, in dealing with the executive office.· is an exact replica 
of the United States Constitution. ··Unlike the latter, the Philip-
pine Constitution categorically stat-es that the powor to suspend the 
writ belongs to the President under the conditions specified. Thu.'>: 

In case of invasion, insurrection or rebeUion, or hnminent 
danger thereof when the public safety requires it he ·may suspend 
the privileges of the writ of habea.q corpus, or place the Philippine's . 
or any part thereof under martial law. 42 

Under the Constitution, the President may the privi-
J.,ges of th·e writ o.f habeas corpus or place the Philippines or any 
part thereof under martial law. Two conditions, are, however, 
necessary: 

(a) that there exist-s insurrection, rebellion, or invasion, or 
imminent dangel· thereof; and, 

36 HA\"DEN, 'l'IIC: l'IIIL!PPINES, A STUDY IN NATIONAL DEVELOI'MENT. 
n Hukbong Bayan Laban sa Hapon or People's Anti-Japanese Anny, 

popularly known as HUKS, later as liMB or Hukbong Magpapalaya ng 
Bayan, meaning People's Liberation Army, supposedly fighting for the down-
trodden peasants. 

3a CORTES, op. cit. supnt, 168-169. 
39 Prot"l::!maton No. 210 ( 46 O.G. 4682). 
4o Proclamation No. 238 (47 O.G. 586). 
41 Amnesty Prodamation No. 7G of June 21, 1948. 
42 A1ticlc VII, sec. (2), CONST. 
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(b) that the public safety demands it. 

Any other reason oustide the enumeration by the Constitution 
is a mere surplusage not affecting the validity of the order of sus-
pension. 43 

In the case ·of Banela.rt· v. Baker, 44 the took 
issue with the legislative and executive finding on the existence 
of rebellion, insurrection, or invasion in any form to justify the 
writ's suspension. Both the legislative resolution and the executive 
proclamation referred to the perpetration of unlawful acts "in 
open insurrection against constituted authorities." Both found 
that there existed a state of insecurity and terrorism among th·a 
people which made it impossible to conduct preliminary investiga-
tions before the justices of the peace (now Municipal Judges) 
and other· judicial officers. The Supreme Court ruled that the 
determination by the President of the existence of invasion, in-
surrection or rebellion, or imminent danger thereof, and his deci-
sion on the necessity of suspending the writ of habeas corpus are 
conclusive upon all other persons. The courts have no power to 
inquire into or question the correctness of such decision. The 
condition giving ise to the suspension of the privileg€s of the writ 
of habea . .-; c01·pus will be considered by the courts as continuing until 
the President shall declare it to be at an end. 

In Monteneg1·o v. Castaiieda, 4 " a p·erson arrested for com-
plicity with the Huks in the commission of the acts of rebel-
lion, insurrection, or "·sedition" challenged the validity of the 
proclamation. The Supreme Court summarily disposed of the 
claim that the proclamation was in the nature of a bill of attain-
der or ex post facto law. According to the court, if there was a 
conflict between the prohibition against bills of attainder or ex 
post facto laws and the suspension, the express power given to 
the President to suspend the writ must be taken as an exception 
to the general prohibition. The court agreed that there was a 
mistake as to the inclusion of "sedition" in the proclamation for 
sedition is not one of the causes for suspension enumerated in 
the constitution. However, the mistake did not taint the 
mation as a whole nor did it affect the petitioners charged _with 
grave offenses of rebellion and ":'as also. 
that the two provisions of _the Plnhppme dealmg. With 
the suspension of the wnt of r;o<rpus are Irreconcilably 
repugnant" to each other. The Bill of Rights provides: "The 
privilege of the writ of habeas corpuf! shall not be_ suspended ex-
cept in cases . of insurrection: or rebellion, when the 
public safety requires It, m any of which events the same may 

43 Montenegro v. Castaneda, L-4221, August 30, 1fiG2. 
445 Phi. 87 (1905). 
45 !H Phil. 882 (1052). 
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be suspended wherever during such period the necessity for such 
suspension exists .. 46 But in giving the President the authority 
to suspend the writ, the following causes are enumerated: "in-
vasion, insurrection, . or rebellion, or imminent danger thereof, 
when the public safety requires it. . . ." 47 According to the 
Supreme Court the latter should prevail being last in 
ortle.r of time and position in the Constitution. However this in-
terpretation has been criticized as a narrow and technical construe· 
tion of a right under the Constitution in view of the fact that the 
Philippine Consitution was not ratified part by part on different 
dat€s but on One occa"Sion and as one document. •• 

DECLARATION OF MARTIAL LAW 

The Philippine Constitution expressly gives the President the 
power to "place the Philippines or any part thereof under martial 
law'' for the same causes and under the same conditions that he 
has been given authority to suspend the writ of habea,s corpus. 

In Philippine jurisprudence, the precise meaning of "martial 
law" has not been laid down. The constitutional provision having 
been taken from an act of the United States Congress, reliance 
is placed on American authorities just as Americans look back 
to English authorities. In its most comprehensive sense, martial 
law includes all that has reference to, or is administered by, the 
military forces of the State. Thus it includes: 

( 1) military law proper, that is, the body of admi-
nistrative laws created by Congress for the government 
of the army ;:md navy and the air corps as an organized 
force; 

(2) the principles governing the conduct of military 
forces in time of war and in the government of occupied 
territory; and, 

(3) martial law in sensn strictiore, or that Jaw 
which has application when the military arm does not 
supersede civil authority but is called upon to aid it in 
th-e execution of its civil functions." 49 

Under the Philippine Constitution, there is no problem as to 
the location of the power or the occasion for the institution of 
martial law. The problem is what can be done under martial law. 

,,. Article III, sec. 1 (14), CoNST. 
47 Article VIT, sec. 10 (2), CoNST. 
48 SINCO, PruL!PPINE PoLITICAL LAw, op. cit. supra. 264. 
40 3 WrLLOtrGHllY, (3rd. eel.) sec. 1041, p. 1586; Ex parte Mulligan, 4 

Wall. (U.S.) 2; (1866). Peralta v. Director of Prisons, 75 Phil. 285, (1!}45). 
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Is it the signal for the assumption of the military under the Pres-
ident's command of ali the powers of the government? The case 
of Duncan v. Kahanamoku 50 pointed out in the concurring 
opinion of Chief Justice Stone that martial law is a law 
of necessity to be prescribed and administered by the executive 
power. Its object, the pcreservation of the public safety and go"Od 
order, defines its scope, which will vary with the circumstances 
and necessities of the case. The exercise of the power may not 
extend beyond what is required by the exigency which calls it 
forth. 

Since the same conditions under the Constitution warrant 
the suspension of the writ and the declaration of martial Jaw, it 
follows that when the President takes the latter action, his deter-
mination of the existence of the cause and the exigency for the 
establishment of the martial Jaw will likewise be conclusive. Will 
this preclude the c-ourts from passing upon the validity of the acts 
that may be done under martial Jaw? As has been stated, the 
term "martial law" as incorporated in the Philippine Constitution 
carrie-s no precise meaning. The Ccnv.2ntion did not discuss it and 
there was no opposition to giving the Presid-ent this power. 5 ' On 
the understanding that the essence of martial law is the substitu-
tion of the authority of the executive as military commander for 
the power and jurisdiction of the civil courts. . .. it has been 
stated that "Even the Supreme Court of the Philippines may be 
silenced if the President should decide to place the entire Philip-
pines under martial law." 52 

By a declaration of martial Jaw the civil authority merely calls 
out and uses an armed forc-e in suppressing a riot or tumult actually 
existing or reasonaby presumEd. Said armed force, once ..so assem-
bled has no power t"O act independenty of the civil authority. They 
are to act as an armed po·l ice only l:;ubject to the abso.Jute and ex-
clusive control and direction uf t.he civil officers designated by law, 
as to the specific duty or service which th-ey are to perform. The 
dechtration does not work a substitution of the military for the 
civil authority. 53 Its only effect is the· operation of martial law 
upon all the inhabitants, c.itiz-cns as well as aliens, within the affoect· 
ed district, and although the writ of habeas corpus may be sus-
p·ended, yet the su·spension do·es not give any additional arbitrary 
authority either to the civil or military authorities - it does not 
operate to legal.ize any act of theirs that wouhi otherwise hav-e 
been illegal. When the country or any part thereof is placed under 
martial law, the civil authorities, and the civil laws are n"Ot nec·2·s-

50 327 u.s. 304, 315 (1946). 
51 I ARUEGO, op. cit. su.p1·a, 432. 
n SrNc:o, op. cit. supnv, 25!J. 
53 3 WILLOUGHBY, (2nd. ed.J 1046, 1591-1R9:C. 
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sa.rily suspended. For the time being only the military authorities 
are supreme. 54 

Once martial law has been dec.lared arrest may be necessary 
not· so much for punishment but by of precaution to stop 
!disorder. As long as such arrests are made in good faith and in 
the honest belief they are needed to maintain order, the Pres-
id·ent, as Commander-in-Chief. after he is out of office, cannot be 
subjected to an action on the ground that· he had no reasonable 
ground for his belief. When it comes to a decision by the head 
of the state upon a matter involving its life, the ordinary rights 
of individuals must yield to what the President deems the neces· 
sities of the moment. Public dang-er warrants the substitution 
of executive for judicial process. This is admitted with regard to 
killing men in the actual clash of arms and the same is true of 
temporary detention to prevent apprehended harm. Good faith 
a.nd honest belief in the necessity of the detention to maintain 
order thus furnis-hes a good def-ense to any claim for liability. 55 

POWER To GRANT AMNESTY 

Express constitutional power is given the President of the 
Philippines with the concurrence. of Congress to grant amnesty. 

Amnesty is an act of the sovereign p·ower granting oblivion. 
of a general pardon for past offense, and is rarely, if ever, exer-
cised in favor of a single individual, but is usually in behalf of 
certain classes of persons, who are subject to trial hut have not 
yet been convictrd. 56 Amnesty abolishes and puts into oblivion 
the offense with which one is charged, so that the p-.:!rson release·ct 
b:v amnesty stands before the law pre.::is·ely as though he had com-
mitted no offe-n:se. "7 

In a case, sa the Philippine Sunreme Court observe-d that 
"an amnesty proclamation is intended· as a human grant of mercy 
and grace. Acts occurring during the stress of war, which unoer 
ordinary conrlitions wcJUld mei·it punishment, are forgiven am! 
forgotten. Where amnesty is invoked, the courts inquire into 
whether or not the defendant come!! wh.hin the class embraced 
in thP. grant and if he does, whether he has satisfied . all the 
conditions of a narticular amnesty g-rant." And where the Pres-
ident has created an agency to determine those covered by am-
nesty, cases may not reach the courts. 

'" A!ttr!cGO, THE CoNSTITUTION EXPLAINED 51. 
5s !\Io:ver v. Peabodv. 212 U.S. 78, (1908). 
"" llunlick v. U.S., U.S '/D, (1915) Curtin US., 23G U.S. DG. 
s7 Rarrioquinto v. Fernandez, G.R No. L-1178, ,January 21, 
on U.S. v. l':lg-:Hluan, :37 Phil. UO, !JG, (1917). 
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The amnesty power has been used in the Philippines not 
only at the end of a war to erase the effects of political offenses 
but also "to persuade those who took up arms in the course of 
hostilities to return to peaceful life and so restore national 
p:eace." sg 

LIMITS OF THE POWERS 

Although the President's constitutional power as Comman-
der-in-Chief is broad, yet it is not unlimited. In the celebrated 
American Seizure Case, •o .the United States Supreme Court 
found that the President's power as eommande-in-chief has been 
exercised beyond its proper constitutional bounds.· In this case 
during the Koraan War the American Presi-dent directed the Sec-
retary of Commerce, after efforts to settle a labor dispute in the 
steel industry had failed, to the steel mills and operate 
them in order to avert a nationwide strike. The seizure order was 
based on no specific statutcry authority. It relied on the aggre. 
gate of the President's constitutional powers as chief executive 
and Commander-in-Chief. A majority of the Supreme Court in 
six separate opinions held that the President had no authority 
unde'l" the constitution to take private property in order to keep 
labor disputes from stopping production. This was a power which 
belonged to Congress. Justice Black writing the principal opinion 
said:" 

Even though 'theater of war' be an expanding concept, we 
cannot with faithfulness to our constitutional system hold that thE' 
commander-in-chief of the armed forces has the ultimate power as 
such to take possession of private property in order to keep labor 
disputes from stopping production. This is a job for the nation's 
lawmakers, not for its military authorities. 

In his concurring opinion Mr. Justice Jackson disposing of the 
claim that the seizure was a valid exercise of the President's 
power as Commander-in-Chief declared: 

No penance would ever e:vpiate the sin against free govern-
ment of holding that a President can escape control of executive 
power by law through assuming his military role. 

Neither could Justice Douglas sustain such a contention: 
But our history and tradition rebel at the thought that the 

grant of military power carries with it authority ove-r civilian affairs. 

""Proclamation No. 29. U.S., President, July 4, 1902, 32 Stat. 2014; Pro-
clamation No. 76 of June 21, 19<18, 44 OG 1794; Proclamation No. 164 of 
January 4, 1950, 40 O.G. 6. 

•oYoungstown Co. v. SawYer, 343 U.S. 579 (!951). 
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In a recent Cf,U!e·•· an original ·action for :prohipition with 
preliminary was brought in the Supreme Court against 
the Executive Secretary to restrain· the importation of rice and 
corn which importation was contrary to the provisions of the ap" 
plicable statute. To justify the importation tile powers conferred 
on the President as Commander-in-Chief under the National De-
fense Act were invoked. This Act sets out the national defense 
policy of the Philippines and states inter alia; 

The security of the PhilippiMs and the·. freedom, 
and perpetual neutrality of the Philippine Republic be guaranteed 
by the employment of . . . all resources . . ·. The President· of the 
Philippines a:; commander-in-chief of all military forces, shall be 
ponsible that mobilization measures are· prepared all times. 

This Act also specified the manner in whjch resources necessary 
for. national defense may be secured du:i-irig national 
It was claimed that the situation in Laos, Vietnam ·and Malaysia 
called for the stockpiling of rice. The Supreme Court held that 
the importation violated the statute which Congress had enacted 
on the matter and it could not be justified by falling back on 
the President's war power or the power to declare martial law. 
The .court said that to accept th·e theory that the President could 
disregard the applicaole statute for_ the purpose· of army stock-
piling would "in effect, place the Philippines under martial Jaw. 
without a declaration of the executive to that affect. · What is 
worse, it would kezp us perpetually under martial law." 62 . • 

As to the President's exercise of the power of the suspension 
of the privileges ·of the writ of habeas c01·pus and the declaration 
of martial law, the following limitations may be "Stated: 

(1) The principle of civil supremacy over the military 
is part of the Philippine .system of government; 

· (2) The principle of separation of powers is carefully 
obMerved on the assumption that "arbitrary rule and abuse 
of authorit.)' would inevitably result from the concentration 
cf the three powers of government in the same person, 
body of persons or organ." •• 

(3) Exercise of power under martial law means in-
terference with individual rights guaranteed in the Cons-

. titution, and to recognize no limits on this power would 
in the words of Justice Davis, "destroy every guarantee 
of the constitution." 
Also, although the President is made the Commander-in-Chief 

"'Gonzalez v. Hechanova, G.R. No. L-21897,- October .. 22, 1963.. 
o.z Quoted in CoRTES.. THE PIIILIPPINJ•:. PRES!Df;NCY, 1()6, 

o3 SrNco, op. cit. sup1·a, 131. 
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of all of the arined forces, u as Chief Executive, the Presiden1 
under his oath to "preserve and defend its Constitution" •• is duty 
bound to carry out the declared principle that "the defense oJ 
the state is a prime duty of the government .... " 60 The princi 
pie that "The Philippines renounces war as an instrument of na-
tional policy, . . . ." 67 mu".St, in this connection, be considered. 

All military operations in time of peace as well as in time of 
war would be conducted through the orders and under the direc-
tion of the President as Command-er-in-Chief He would have 
the power to determine and control the movement and destina-
tion of the armed forces and to lay out and execute. campaign 
plans. However, Congn:!ss has the power to raise and support the 
armed forces, determining their number and nature of their or-
ganization, the methods of their recruitment, and the appropria-
tions for their maintenance. Thus, the members of the armed 
forces of the Philippines sent to South Vietnam are of specified 
.numbers and as a mere engineering bataUion to do engineering 
imd construction jobs, and of the nature of a non-combatant orga-
nization. Its maintenance was made possible by an appropriation 
made by Congress and. in the future, failure to so appropriate 
would make a pull-out from their present station11 inevitable. 

MANUEL J. JIMENEZ, JR. 

&4 Article VII, sec. 10 (2) CoNST. 
•• Article VI, sec. 25, CaNST. 
66 Article II, sec. 2, CaNsT. 
s7 Article II, sec. 3, CaNST. 
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OF TREATIES 

I. INTRODUCTION 

ln a world that is rapidly shrinking as the means of com-
munications are improving, every member of the family of nations 
has to deal with other countries. Not even the strongest or the 
most self-sufficient nation can afford to ignore the existence of 
other countries. The isolationist policy that the United State;; 
adopted from her birth till the outbreak of World War II is a 
memory of the past. 

The problem of maintaining world peace concerns all nations. 
Because of interlocking · alliances, no country can afford to shrug 
its shoulders should war break out in one corner of the world. 

In dealing with other countries, it is usually the head of the 
government, the head of the executive department to be more 
precise, who is instrumental in drafting the national policies. The 
Philippines is no exception. It is the President who take:; tne 
initiative in foreign affairs. 

The past few years have witnessed a drifting away from 
excessive cioseness to the United States. The Philippines has 
finally realized that she is an Asian country. Therefore, she 
must develop strong ties with other countries in Southeast Asia. 

With the approaching expiration of the Laurel-Langley Agree-
ment, the Philippines has realized the need of opening trade rela-
tions with other countries. 1-\ecently, a Philippine mission COil-
eluded a trade agreement with France. The Philippines is also 
eyeing West Germany. 

One of the of the Philippines is socio-economic 
development. The Plli!ippines realizes that she needs the help of 
the industrialized countries to fulfill this dream. 

In the face of this growing involvement of the Philippines 
with other countries, the treaty-making power of the President 
Will come to play more and more. By entering into executive 
agreements, which do not need the concurrence of the Senate, the 
Pref:ident can bind thirty-two million Filipinos. Thus, it is im · 
)Jortant to examine the extent of the treaty-making power of the 
President. 

]00 
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II. PROVISIONS ': 

A. Power e1/ tke PreS'ident 

The treaty-making power of the President is found in Article 
VII, Section 10 (7) of the Constitution, 'Which: read_s in part, "The 
President shall have the power, with· the concurrence of two-
thirds of all the members of the Senate, to make treaties, am1 

with the consent of the Commission on Appointments, he sha!! 
appoint ambassadors, other public ministers, and consuls." 

The grant of the trea!;y-making power to the President is all 
for the best. Compared to the other branches of the government, 
the President enjoys vast advantages in the field of foreign affairs. 

The office of the President is united in one person with 
capacity for secrecy and dispatch. Unlike Congress, there is no 
period of· adjournment for the Presidency. 1 

It is the President alone who negotiates treaties. In the ne-
gotiations, neither Congress nor the Senate can intrude. Secrecy, 
dispatch, unity, and access to information are essential in this 
task; and the President alone possesses them. Besides, prema-
ture disc!osure of confidential information exchanged may cause 
embarrassment or imperil the outcome of tl:te negotia:tions. 

A more basic reason for Jetting the Pre·sident handle the ne-
ifotiation of treaties is the principle. of :oeparation of powers. 
The Constitution has given the treaty-making power to the Pres-
ident. The role of the Senate is limited to ratification. For 
the Senate to meddle in the negotiation of treati-e.,; would amount 
to encroaching upon the domain of the Presi·cl2nt. Thi3 would 
violate the principle of separation of ?JOWers. 

B. Rati.fication by the Senate 

The system of checks and balances also operates upon the 
treaty-making power of the President. To check this pov;er, the 
Constitution requires the ratifiCation of ail treaties by two-thirds 
of all the Senator;;. 

The Constitution requires the approval of two-thirds of all 
the Senators, not two-third;; of the Senators present during a 
session with a quorum. This means that. unless sixteen of the 
twenty-four Senators vote for ratification of a treaty, the treaty is 
inoperative. 

I II FgRNANDO, POLITICAL LAW 647. 
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Even under international law, the Senate is not bound to 
ratify treaties negotiated by the President. Under international 
Jaw, if the treaty-making power and the power of ratification 
are vested in different bodies, there is no obligation to ratify. 3 

The power of the Senate is not limited to approving or re-
jecting a treaty in its entirety. The Senate may . offer amend-
ments to the treaty. .. If the President rejects them or cannot 
convince the other contracting party to accept them, that is the 
end of the whole affair. 

C. Judicial Review 

It is clear from the Constitution that the Supreme Court 
can declare a treaty unconstitutional. 

Article VIII, Section 2 of the Constitution reads in part, "The 
Congress . . . may not deprive the Supreme Court . . . of its 
jurisdiction to review, revise, reverse, modify or affirm on ap-
peal, certiorari, or writ of error, as the law or rules cf court 
may provide, final judgments and decrees of inferior courts in-
( 1) All cases in which the consti:tutionality or validity of any 
treaty, law, ordinance, or executive order or regulations is in 
question." 

Article VIII, Section 10 of the Constitution provides, "All 
eases involving the constitutionality of a treaty or law shall be 
heard and decided by the Supreme Court in bane, and no treaty 
or law may be declared unconstitutional without the concurrence 
of two-t:hirds of all the members of the Court." 

To quote from the decision in Gonzales v. Hechancva: s 

As regards the question whether an international agreement 
may be invalidated by our courts, suffice it to 3ay that the Cons-
titution of the Philippines, has clearly settled it in the affirmative, 
by providing in Section 2 of ArticlE VII£ thereof that the Sup-
reme Court may not be deprived of its jurisdiction to review, revise, 
L"everse, modify or affirm on appeal, certiorari, or writ of error, 
as the law or rules of court may provide, final judgments and 
decrees of inferior courts in - (1) All cases in which the consti-
tutionality or validity of any treaty, law ordinance, or executive 
order or regulations is in question. 

• U.S. v. Curtiss-Wright Export Co1p., 81 L. ed. 255, 2(}2-263 (1936). 
3 PANLILIO, NoTES ON PUBLTC INTERNATIONAL LAW 
4 Fourteen Diamond Rings v. U.S., 183 U.S. 176, 183 (1901). 
o60 O.G. 802 (1963). 
SA Jd., at 812. 
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While Article VIII, Section 10 of the Constitution requires 
the concurrence ot two-thli·ds o! aH t.ne J ust1ces ot the Supreme 
Court to declare a treaty unconstitutional, &lction 9, paragraph 3 
of the Judiciary Act ot requires' the concurrence of at least 
eight justices of· the Supreme Court. 

Section 9, paragraph 3 of the Judiciary Act of 1948 pro-
vides in part, "However, for the purpose of declaring a law or 
a treaty unconstitutional, 8.t leas.t eight justices must concur. 
When the necessary majority, as herein provided, to declare a law 
or a treaty unconstitutional cannot be had, the Court shall so 
declare, and in such case the validity or constitutionality of the 
act or treaty involved shall be deemed upheld.'' · 

'!'his law can apply only if there are eleven incumbent jus-
tices of the Supreme Court. The Constitution requires the con-
currence of two-thirds of all the justices of the Supreme Court 
to declare a treaty unconstitutional. 

Two-thirds of eleven is seven and one-third. Hence, if 
there are eleven justices of the Supreme Court, the vote of seven 
is not sufficient to declare a treaty unconstitutional. At least 
eight justices must concur to declare a treaty unconstitutional. 
According to the Judiciary Act of 1948, the vote of eight justice" 
is needed. Clearly, to apply this would diminish the jurisdic-
tion which the Constitution has granted the Supreme Court. Re-
sides, if there are only Se\'en incumbent justices of the Supreme 
Court, it would never be able to declare a treaty unconstitutional. 

If Congress can change the number of votes the Constitu-
tion prescribes for the declaration of a treaty unconstitutional, 
by the same line of reasoning, Congress should be allowed to change 
the number of votes required to propose amendments to the 
Constitution. to expel a member of Congress, to override a veto 
by the President, to declare war, and to impeach the constitutioanl 
officers. Surely, no .iurist will go this far in setting the limits 
to the legislative discretion Congress has. 

The next question that arises is this: How can the juris-
diction of the Supreme Court to declare a treaty unconstitut:onal 
be reconciled with Article II, Section 3 of the Constitution? 

Article II, Section 3 of the Constitution provides, "The Phil-
ippines renounces war as an instrument of national policy and 
adopts the generally accepted principles of international law as 
part of the law of the nation." 

From this, it seems that the generally accepted principles 
of international law have the force of a constitutionaJ provision 
in this jurisdiction. One of the generally accepted principles of 
international law is that treaties must be observed. If the Sup-
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' - . " 
reme Court were to declare a treaty unconstitutional, the generallY 
accepted principle of international law that treaties must be ob-
served will no longer be part of the law of the nation. 

. I 

. - -f(""may be argued that stand on the same footing as 
municipal laws. Hence, the Supreme Court can declare them 

just like ordinary laws. 
This does not answer the problem that in the internationai 

forum, the Philippines will be violating the generally accepted 
principle of international law that treaties must be observed, t_o 
which the Constitution injects the force of a constitutional provl-
sion. 

Perhaps, an anaiysis of the treaty-making power of the Pres-
ident can be more fruitful. 

The treaty-making power of the President is curbed by the 
restrictions found in the Constitution against the action of the 
government or of its departments and those arising from the 
nature of the government itself. The treaty-making power of 
the President cannot authorize what the Constitution forbids or 
effect a change in the character of the government. • This po-
wer is also subject to the implied restrictions that nothing can be 
done under it which changes the Constitution or robs a depart· 
ment of the government of its constitutional authority. 7 

The weight of authority favors the view that, as 'a 
rule, treaties made in behalf of a state by organs which are not 
constitutionally competent to conclude them are not binding inter-
nationally upon the state. 

Thus, the power of the President to enter into treaties with 
other countries is not absolute. The provisions of the Constitu-
tion of the Philippines should serve as a warning to. the other 
states of the extent of the treaty-making power of the President. 

III. CONFLICT BETWEEN TREATIFS AND LAWS 

. :-lome Philippine law wi·iters blindly following Cooley, be-
lieve that in case of conflict between a treaty and a law, the last 
one in. point of time must prevail. 

The reason cited to. justify this stand is that both a. treaty 
and a law are acts of sovereignty, differing only in the form 
and in the agency through which the sovereign will is declared. 
Both are laws of the land. Hence, the latest must repeal .. every-
thing that is of no higher authority which conflicts with it. 

G 'l't.NADA & C:ARREON, Pm,TTTCAL L\w nF TIIE PIIILIPPINES 336. 
7 I MARTIN, L\\1' rw TilE PIIILIPP!I'.;t;s :n7. 
8 St.LONGA & Yt.P, PUBLIC 1NTER:-.'AT!ONAL LAW (3rd cd.) HH-2D::i. 

-
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This position is understandable in the light of the 
of the Supreme Court. During the American regime, the Sup-
reme Court held in the case of Singh v. Collect01· of Customs e: 

Even though there existed a treaty between two countries (the 
United States and Great Britain), the Act of Congress (of the 
United States) being of later date, its provision would. control. 

By the Constitution, a treaty is placed on the same footing and 
made of like obligation with an act of legislation. Both are declared 
by that instrument to be the supreme law of the land, and no superior 
efficacy is given to either over the other. . . . 

As Congress may by statute abrogate,. so far at least as the 
United States is concerno;.d, a treaty previously made by the United 
States with another nation, so the United States may by treaty 
supersede a prior act of Congress. "" 

In Jchcmg ' 0 Justice Labrador, speaking for ti1e 
majority of the Supreme Court, wrote, "But even supposing that 
the law (Retail Trade Nationalization Law) infringes upon the 
said treaty (Treaty of Amity between the Philippines and Nation-
alist China), the treaty is always subject to qua1ification or amend-
ment by a subsequent law." '0 " 

The Court handed down the decision in Singh v. 
Collect01· of Custorms before the adoption of the Philippine Cons-
titution. Besides, what was being interpreted in that case was 
the Constitution of the United States. The Constitution of the 
United States does not contain a provision similar to Article II, 
Section 3 of the Philippine Constitution, which makes the gen-
erally accepted principles of international law part of the law 
of the nation. 

The observati0ns of Justice Labrador in lrhonq v. Heman .. 
dez are mere oiJitPr dicta. Hence, they cannot be given the 
force of 11 legal precedent. 

The better view 11eems to be that Congress cannot pass a law 
that will conflict with the obligations of the Philippines under a 

·treaty. In case of conflict between a treaty and a law, the courts 
must always uphold the supremacy of the treaty over the law. 

One of the generally accepted nrinciples of international law 
is that treatie!; must be observed. By virtue of the conRtitutional 
provision making the generally accepted principles of · interna-
tional law part of the law of the land, Congress cannot pass 

• 38 Phil. 867 (1918). 
•A ld., nt 872-873. 
•o 101 Phil. 1155 ( 1957). 
IOA[d., at 1191. 
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a subsequent law inconsistent with any treaty. Such a law would 
conflict with the constitutional provision making the generally 
accepted principles of international law part of the law of the 
nation. · Such a law would in effect make the generally accepted 
principle of inttlrnational law that treaties must be observed no 
longer' part of the law of the nation. 

The generally accepted principies of international law arG 
not pa.rt of the Constitution, but they have the force of a consti-
tutional provision in this jurisdkton. Thus, Congress cannot 
pass any law conflicting with any of them. For instance, Con-
gress cannot enact a law stripping ambassadors assigned to the 
Philip-pines of their diplomatic immunity .. 

IV. TREATIES DURING THE COMMONWEALTH ERA 

In a footnote to its deci:.::;ion in Hooven & Allison Co. v. 
Evatt, " the United States Supreme Court noted: 

The Philippine Commonwealth participated as :-. signatory in 
the following: Agreement and Protocol Regarding Production and 
l':Iarketing of Sugar of May 6, 1937; Universal Postal Convention 
of May 23, 19<l9; Declaration by United Nations of January 1, 1942 
(the Philippines signed the declaration on June 14, 1942); Agreement 
for United Nations Relief and Rehabilitation Administration of Nov-
ember 9, 1943; United Nations Monetary and Fina1:cial Conference 
at Bretton Woods, New Hampshire, of July 1 to 22, 1944; the Pro-
tocol Prolonging the Production and Marketing of Sugar of August 
31, 1944; the International Ch·il Aviation Conference of November 
1 to December 7, 1944. IIA 

The Philippines also signed the Charter of the United Na-
tions on June 26, 1945. This was before the proclamation of 
Philippine independence on July 4, 1946. 

The question that naturally arises is this: Did the Philip-
pines valid!:' enter into these agreements? 

Under the Act, which authorized the call-
ing of the Philippine constitutional convention and the establish-
ment of the Philippine Commonwealth, the United States retain-
ed exclusive control over the foreign affairs of the Philippines. 
Section 2 (a) (10) of the Tydings-McDuffie Act provides, 
"Foreign affairs shall be under the direct supervision a.nd con-
trol of the United States." 

This problem calls for an inquiry into the stai.us of the 
Philippines during the f:0mmonwealth Era. 

11 R!l L. cd. 12G2 (J!J4f>). 
''AId., at 1270. 
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A. American Jurisprudence 
As early as 1937, the United States Supreme Court had al· · 

ready handed down a decision touching on the political status of 
the Philippines. 

In Cincinnati Soap Co. v. U.S., •• the United Supreme 
Court described the Philippines as a mere dependency. 

A dependency has no government but that of the United States, 
except in so far as the United States may permit. The nationiil 
government may do for one of its dependencies whatever a state 
might do for itself or one of its political s•.1bdivisions, since over 
such a dependency the nation pos!)esses the sovereign powers of the 
general government plus the powers of a local or a state govern-
ment in all cases where legislation. is possible. 12.o. 

However, Judge Cooley of the Federal District Court of 
New York did not follow the views of the United States Sup-
reme Court. He wrote in his decision in Bradford v. Chase Nat. 
Bank of City of New York: "I think I must take judicial notice 
of the Philippine Independence Act (Tydings-McDuffie Act) pro-
viding for the creation of a sovereign state in the Philippine 
Islands. . . . Thus the status of. the Philippine Commonwealth as 
a sovereign is established without t'ecourse to the suggestion of 
the Secretary of War." 13 

The &tatus of the Philippine Commonwealth as a sovereign 
state was again denied in Berger v. Chase Nat. Bank of CitY 
of New York. The Circuit Court of Appeals pointed out, "NoW 
it is clear that power to regulate the natural internal :::ffairs 
of its constituency can properly delegated to the territorial 
legislature." 14 " 

Ultimately, the United States Supreme Court changed its 
stand. It adopted the position that the Philippine Supreme Court 
later took. 

The numerous international agreements into which the Phil-
ippines had entered during the period that lapsed from the date 
of ·the ruling in Cincinnati Soap Co v. U.S. influenced the 
United States Supreme Court to a certain extent to hold, "ThUS 
by the organization of the new Philippine Government under the 
Constitution of 1935, the Islands have been given, in many as-

•z Sl L. ed. 1122 (1937). 
12" !d., at 1130. 
1a Brarifor<l v. Chase Nat. Rank, 24 F. Supp. 28 (1938). 
14 105 F 2d 1001 (1939). 
1u I d., at 1006. 
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pects, the status of an independent government, which has been 
reflected in its relations as such with the outside world." •s 

B. Philippine Jurisp1·udence 

The ruling cf the Supreme Court on the political status of 
the Philippine Commonwealth is embodied in its resolution in 
Law·el v. Misa. 1• 

In dismissing Laurel's petition for habeas corpus, the ma-
jority adopted the views Justice Feria voiced in his concurring 
opinion in Brodgett v. De la Rosa. 17 

The resolution of the Supreme Court reads as follows: 
Considering that the Philippines was a sovereign government, 

though not absolute but subject to certain ·limitati-ons imposed .in the 
Independence Act and incorporated as Ordinance appended. to our 
Constitution, was recognized not only by the Legislative Department 
or Congress of United States in approving the Independence Law . 
above quoted and th<! Constitution of .the .:Philippines, which contains 
the declaration t11at •·Sovet·eignty resides in the. people and gov-
ernment authcrity emanates from them/' but also. by the Executive 
Department of the Ui1ited States; that the late. President 
velt in one of his messages to Congress sa.id, among othets; . ;, As 
I stated on August 12, J912, the United States .in practice regards 
the Philippines as having POW the status as a gov.ernrnept of other 
independent nations - in fact all the attributes of complete and 
respected nationhood." . . . 

Considering that Section I (1) of· the Ordinance appended to 
the Constitution which provides that pending the final and coniplete 

·withdrawal of the sovereignty of ·the Uni.ted .Stat<:s, "All citizens 
of the Philippines shaH owe allegiance to the. United States," was 
one of the few limitations of the of the Fiiipino people 
retained by the United States but these limitations do not do away 
or are not incOJ<sistent with said sovereignty,. in the san-.e way that 
the people of each State of the Union preserves its own sovereignty al-
though limited by that of the United States conferred upon the latter 
by the States .... Article XVIII of our Con3titution: provides that, 
"The government established by this Constitution shall be as 
the Commonwealth of the Philippines. Upon the final and complete 
withdrawal of the sovereignty of the United States and the pro-
clamation of Philippine indep€ndence, the Commonwealth of the Phil-
ippines shall thenceforth be known as the Republic of the Philippines; 

15 Hooven & Allison Co. v. Evatt, supra note 11. 
1o77 Phil. 8G6 (1047). 
17 77 Phil. 752 (1946). 
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This Court reJ!Olves .••.. to deny the petitioner's petitioi1- ... 1• 

Justice Paras analyzed the. same provision of. the Constitu- · 
tion (Article II, Section 1) on whiCh the majority pegged their 
decision and came out with a different conclusion. He explained: 

The framers of the Constitution had to make said declaration 
of principle (Article II, Sedion 1), because the document was ulti-
mately intended for the incependent Philippines. . • . . No one, _we 
suppose, will dare allege that_ .the Philippines was an independent 
eo11ntry under the Government. · · 

The Commouwealth Government might have been more aut!)n<>-
mous than existing under the Jones Law, but its non-sovereign 
status nevertheless remained unaltered; and what was enjoyed was 
the ·exercise of ·sovereignty delegated by the United 'States. whose 
sovereignty over the Philippines continued to be complete. '" 

The opinion of Justice Paras seetns to be the better one. 
The United States did not transfer sovereignty to the Common• 
wealth Government. What was delegated was the mere exer-
cise of sovereignty. The United States . retained the right of 
control. Whatever autonomy the Philippine Governmer..t had was 
enjoyed with the consent of the United States, who was free to 
withdraw such autonomy any time. 

It is true tha.t the Commonwealth Government entered into 
international agreements. From this we cannot conclude 

that the other parties to such agreements were recognizing · the 
Philippines as a sovereign state. 

Conclusion of a bilateral treaty implies recognition, but not 
the conclusion of a multilateral treaty. 20 

Neither can admission of the Philippines to the United Na-
tion!! before the proclamation of independence be deemed as an 
act of recognition by the other memberR of the family of nations. 
Both PhilippinP.s and Russia are members of the United Na-
tions. Yet, the Philippines does not recognize Russia. 

If what the Commonwealth of the Philippines had was mere 
administrative autonomy and not. sovereignty, would the signa-
ture of the Philippines in the Charter of the United Nations be 
void? Would all the international agreements into which the 
Commonwealth of the Philippines entered be void? 

•• Laurel v. Misa, sup.-a. note 16, at 863-864, See: also People v. Bagalawi.,, 
78 Phil. 174 ( 1947), where the Supreme Court handed down a similar ruling. 

'" ld., at. 902. 
Ill DIGEST OF lNTERN.\TIOX.\1. L.\W -1:1. 
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The . disastrous co!lsequences which these questions · portend 
need not loosen our gnp from the theory that the CommonweaJth 
of the Philippines was not sovereign. 

The Republic of the Philippines has not rejected any of the 
i:nternational agreements into which the Commonwealth of the 
Philippines entered. Whatever defects existed in those 
tional agreements in so far as the P1Iilippin€s .is coiicerne:d have 
been cured. The failure of the Republic of the Philippines to 
repudiate those international agre<!ments imply that she is recog· 
nizing their validity and assuming her obligations imder them. 

Although the Philippines was not yet sovereign when . she 
signed the Charter of the United Nations, the defect has. peen 
cured. The Republic of the Philippines keeps sending represen-
tatives to the United Nations and paying dues to support the 
United Nations. She has been elected to various positions in the 
United Nations, such as the presidency of the Genera,). Asse.mbly. 
and a seat in the International Court of Justice. . She even: 
troops to South Korea in answer to the call of United·· 
tions for joint action to stop Communist aggres·.sion . 

• ·!· 

lV. THE MILITARY BASES AGREEMENT .. -

On March 14, 1947, the Philippines entereq ,.into• the Military 
Bases Agreement with the United States .. Wh.i!.t the .. Plijlippines_ 
conceded to the United States under the agreeme.nt. 'was. ,· 
use of the area covered by the American .military bases·. 'in. 
Philippines. The Philippines retained sovereignty over the Ame-
rican military bases. 

To quote from the Supreme Court: 
By the Agreement (Military Base» Agt·eement), it should be noted, 

the Philippine Governmen• merely consents that the ·United .. States· 
jurisdiction in certain cases. The con·sent was given· purely 

as a matter of co;;1ity, or expediency. The Philippir:e Gov- · 
ernment has not :.bdicated its so\·ereignty over the bases :·s part of 
the Philippine territory or di\·ested itself completely of jurisdiction 
o\"cl' committed lhrr<>in. 21 

r Although the Philippines retained sovereignty over the A me •. 
ricdn military bases, she granted the American military. 
ties criminal jurisdiction over certain cases. 22 

------·----·-
21 People v. Acierto, 92 Phil. 534, 542 ( 195:{). Sec also Molina 1!. Pmw-

li_qan, G.R Nil. L-10842, May 27, 1957, where the Supreme Court 
this ruling. . . . , 

"' """ pnr:tgraphs 1 and 2 of Article X T If of the revised text of the 
l\Iililary Rases A grecment. 
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This raises the question of the constitutionality of the grant 
olf criminal jurisdiction to the American military authorities. 
Is this not a diminution of the judicial power which Article 
VII, Section 1 of the Constitution confers. upon Philippine courts? 
Article VIII, Section 1 reads, "The judicial power shall be vested 
in one Supreme Court and in such inferior courts as may be 
established by law." 

In Miquiabas v. Philippines-Ryukus Command, 23 the Supreme 
Court conceded that the grant of criminal jurisdiction to the 
American military authorities is valid. 

It may be stated as a J·ule that the Philippines, being a sovereign 
nation, has jurisdiction over all offenses committed within its territory, 
but it may, by treaty· or agreement, consent that the United States 
or any other foreign nati<m, >'hall exerci"e jurisdiction over certain 
offenses committed within certain portions of said territory. u 

In Dizon v. Philiv]n:nes-R?f1tkus Cmnmand. 25 the Supreme Court 
spurned the contention that the Military Bases Agreement un-
constitutionally robbed Philippine courts of part of their criminal 
jurisdiction. 

Under the Agreement of March 14, 1967, the United States was 
given express permission to establish military bases on certain portions 
of the Philippine territory and to exercise jurisdiction over certain 
offenses. The rights thus granted are no less than those conceded 
by the rule of internationai law to a foreign army allowed to march 
through a friendly country or to be stationed in it, by permission of 
its goven1ment or sovereign. For this reason, if for no other, the 
constitutional point raised by the petitioner becomes untenab!P.. The 
jurisdiction granted to the United States under the Agreement may 
be wider than what is rer.ognized by international law, but the fact 
remains that the lesser right is funclamental!y as n•uch a diminution 
of the jurisdiction of the Philippines as the greater right. 20 

The Sup!'eme Court further pointed out, "If bases may be 
validly granted to the Unit"!d States under the Constitution, 
there is no plausible why the lesser attribute of juris-
diction cannot be waived." 27 

In a strongly worded dissenting opinion, Justice Perfecto 
lashed at the Military Bases Agreement as an unconstitutional 
arrangement. 

23 80 Phil. 262 (1948). 
2• Jd., at 264. 
2• 81 Phil. 286 (1948). 
oo Jd., at 292. 
"Jd., at 294. 

l ....... 
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The jurjsdietion granted is judicial_ in· nature. As-. ·such, ·it 
constitutes the essential function of one elf the elementai. powers and 
attributes of sovereignty,· the judicial ··power; 

. . The Filipino people, in the exercise .of their sovereignty 
tion. 1, Article II .pf the Constitution), decided to vest .the judicial 

in one Supreme Court . such inferior cou,rts ·as may be 
established by law. . . . When they delegated it to one Supreme 
Court and to such inferior courts as may be established by. iaw, the 
delegation cannot be enlarged or extended ·without contravening the 
will of the people. 

·To name one Supreme Court ··and inferior courts established by 
is··to exclude the United States· of America; as a nation, and its 

military pe:rsonnel, establishments, and organizations that may hap" 
pen ·to ·occupy, use, tlr stay in the military bases ·covered by .. the 
Agrcelll.ent. 2" ·' .. 

What Justice Perfecto failed· to take into account: is that 
the agreement' is perfectly valid u.n·der international Nothing 
i:q the. Constitution prohibits the Philippines. from entering into 
an arrangement such as the Military Bases Agreement, . Although 
the Constitution vests the judicial power in the Supreme Court 
and the inferior courts, it also leaves to the·· discretion of Con-
gress the apportionment of jurisdiction. Article VIII, Section 2 
provides in part, "The Congress shall have· the power to define. 
prescribe, and apportion the jurisdiction of the various courts.· ... " 

.What is intriguing is the questions that crop of 
the cases of Miquiabas v. Ph-ilippines-Ryukus ComrJVJ,nd and Di-
zon v. Philipp{nes-Ryukus Command,, Suppose in Miquiabas v. 

Command, Miquiabas did not ask for. a writ 
of habeas . corpus to secure his release. but for .a W.J;"it of cartiorari 
to ann.ul the. proceedings in the . that tried . him, 
would the Supreme .Court have had jurisdiction in view. of. the fact 
that the Philippines has not relinquished sovereignty over the 
American . mildtary bases? 

· Suppose in Dizon 1•. Dizon 
was denied the . rights 'the Constitution guarantees the. accused. 
could Dizun appeal to the Supreme Court? ··Woi.Ild his remedy 
be .to appeal to the higher American·. authorities? . 

.. .Anyway, these questions seem to have l;lecome academic be· 
cause of the revision of the Military Bases Agreement on August 
10, 1965. 28A Now, the American military authorities exercise juris-
diction· only over certain · crimes for the protection of the security 
of the United States and the enforcement of discipline within the 
bases. 

•• Jrl.. at 29G. 
=•A Sec 1 & :.!, Articl.c XIII, original Text of 
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v. TREATIES 

Like other states, . the. has made use of treaties 
to regulate her relations witl;l. other countries. As of 1965, the 

· Philippines had signed 432 internativnal agreements. , So far, 
the Supreme Court has not declared any treaty unconstitutionaL 
In fact, decisions dealing wibh treaties are very scanty; 

In Co Ckiong v. Mayor oj Manila, 29 some Chinese 'Citizens 
questioned the validity Of Ordinance No. 3051, which terminated 
their occupancy of stalls in the public markets. They argued 
that Ordinance No. 3051 violated the generally· accepted princi-
ples of international law; the treaty obligations of the Philippines 
with respect to the commercial activities of the Chinese and other 
aliens, and the basic principleS laid do'wn in the Charter of the 
United Nations. 

The Supreme Court answered this argument, "Neither does it 
(Ordinance No. 3051) · violate any principle of international law 
nor any of the provisions of the Charter of the United Nations 
Organi7:ation. It does ·not impair any treaty commitment, as the 
treaties mentioned by petitioners have rio. binding effect upon the 
Republic of the Philippines, whichis .J:Jot. a party to said .treaties. 
'The Philippines is bound only' by' treaties conclude:d and ratified 
in accordance with our . .• . . .. ·.. . . . 

No dispute can spririg from the 'ruling in· this case.· · Cle.arly, 
a state cannot be bound by a treaty to which it" is not a sighatory. 
Besides, the enactment of. Ordinand:! No. 3051 "·can·. be· justified 
under the principle ·of self-determimition guaranteed· ·by the' Char-
ter of.the United Nations. 

Article 2 (7) of the Charter of' the Unite<;! .Nations reads in 
part, "Nothing in the present Charter shall authorize the United 
Nations to intervene in matters which are essentially within the 
domestic jurisdiction of any state under the present Charter ... :'' 

It is the decision in !chong v. He?·nandez, 30 supra, that has been. 
criticiz-ed. Unlike in Co Chiong v. Mayo,,. of Manila, supra, what 
was involved in this case was a Jaw, not an ordinance, " 

!chong fil'€d a petition to· declare the Retail Trade 
tion! Law unconstitutional and to enjoin the Secretary of Finance 
from enforcing it. One of the· grounds on which he based· his 
petition was that the law violated the international and treaty 
obligations of the Philippines. 
--------·-·-·-------------------· 

2• sa PhiL 257 (1949), 
'"' Td., at 262. 
3o Supra note 10, 
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Writing the majority decision, Justice Labrador said: 
Another subordinate argument against the law is the supposed 

violation thereby of the Charter of the United Nations and the 
Declaration of Human Rights' adopted by the United Nations Gen-
eral Assembly. We find no merit in the above contention. The 
United Nations Charter imposes no strict or legal obligations re-
garding the rights and freedom of their subjects, and the. Declara-
tion of Human Rights contains nothing more than a mere recom· 
mendation, or a common standard of achievement for all peoples and 
all nations . . . 

The Treaty of Amity between the Republic of the Philippines 
and the Republic of China of April 18, 1947 is also claimed to be 
violated b> the law in question. All that the treaty guarantees 
is equality of treatment to the Chinese nationab upon the same 

as the nationals of llny other country. But the nationals of 
China are not diseriminated against because nationals of all other 
countries, except those of the United States, who are granted spe-
cial rights by the retail trade. But even supposing the law infringes 
upon the said treaty, the treaty is always subject to qualification or 
amendmE>nt by a subsequent law, and the same may never curtail 
or restrict the scope of the police power of the State. 31 

It is the last sentence of the above quotation which has bP.en 
roundly criticized. This sentence, which is a mere obiter dictum, 
seems to be anch(Jred on the premise that sovereignty is absolute 
and indivisible. Since the police power of the State is an inherent 
attribute of sovereignty, it cannot be bargained away. To 
restrict the police power of the State by means of a treaty would 
be hmtamonnt to impairing the absoluteness of sovereignty. 

In the long analysis, however, every treaty limits the sov-
ereignt;r of a state. It may be argued that ordinary treaties differ 
from treaties which restrict the police power of the state, because 
police power is an inherent attribute of sovereignty. 

The power of taxation is also an inherent attribute of sov-
ereignty. Yet, under the Military Bases .iigreement, the Philip-
pines granted members ol: the United States Armed Forces and 
nationals serving in the Philippines in connection with the cons-
truction, maintenance, operation, and defense of the military baaes 
numerous tax exemptions. 

The Supreme Court recognized the validity of this concession 
When it held in A1·aneta v. Manila, Pencil Co., 32 that the opera-
tion of transportation cargoes for the United States Army is 
exempt from the percentage tax Section 192 of the National 
Internal Revenue Code imposes on transportation contractors. 

3t !d., at 1190-91. 
32 G.R. No. L-8182, June 2!l, l!Hi7. 
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What is importa-nt is not whether the treaty limits the. police 
power or the power of taxation. What matters is to determine · 
whether the state consented to the restriction of its police power 
or power of taxation. 

VI. EXECUTIVE AGREEMENTS 

Treaties are not the only instrumentalities by which the Phil-
ippines regulates her foreign relations. The President may enter 
into executive agreements with the government of other countries. 
Such agreements are binding even without the concurrence of the 
Senate. · 

Jt is in the field of executive agreements that the bulk of tha 
decisions of the Supreme Court on the treaty-making power ·Of the 
President can be found. 

In an early case, the Supreme Court held that the Phiiip-
pines may consent to the . extension here of the application of a 
foreign law. This was the case of Brownell v. Sun Life 
surance Co. 33 

A. Brownell v. Su.n Life Assu1·ance Co. 

The Attorney General of the United States filed a petition 
to compel the Sun Life Assurance Co. to pay one-half of an 
endo;wment policy payable to a Japanese national which matured 
on August 20, 1946. The Attorney General brought the action 
pursuant to the Trading with the Enemy Act of the United 
States. The Philippine Property Act, as passed by the United 
States Congress, provided that the Trading with the Enemy Act 
would continue in force in the Philippines even after the procla-
mation of independence. 

While the law was stilJ pending approval in the Senate of the 
United States Congress, Carlos Romulo, the Philippine Ambassador 
to the United States, expressed the conformity of the Philippine 
Government to the approval of the act. 

Before the law was passed, President Manuel Roxas of the 
Commonwealth Government and United States Commissioner Paul 
McNutt entered into an agreement that title to enemy agricultural 
lands and other properties would be conveyed to the Philippines 
and that to avoid legal problems the Alien Property Custodian 
of the United States would continue operations in the Philippines, 
eve1_1 after the proclamation of independence, to settle claims 
ag:nnst enemy property. 

>3 95 Phil. 228 ( 1954). 
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After the passage of the law, President Roxas showed his 
approval of the law by signing a joint statement with United States 
Commissioner McNutt. 

Congress passed Republic Act No. 8 empowering the President 
to enter into a contract to effect transfer to the Philippines of 
property authorized and providing for the administration and dis-
yosition of the property that may be tr:ansferred to the Philip-
pine Government. 

The Sun Life Assurance Co. opposed just the same the peti-
tion of the United States Attorney General. One of the defenses 
it put up was that the Trading with the Enemy Act did not apply 
to the Philippines, since it was an American law. 

The Supreme Court rejected this defense in this tenor: 
It is evident, therefore, that the consent of the Philippine Gov-

ermnent to the application of the Philippine Property Act of 1946 
to the Philippines after independence was given, not only by the 
Executive Department of the Philippine Government, but also by the 
Congress, which enacted th<! laws that would implement or carry out 
the benefits accruing from the operation of the United States law. 

'l'hcre is no question that ::> foreign law may have extraterri-
torial effect in a country other than the country of origin, provided 
the latter in which it is sought to be made operative, gives its 
consent thereto. 

Consent of a State to the operation of a foreign law within 
its territory does not need to be express; it is enough that said consent 
be implied from its conduct or fron} that of its authorized officers. '4 

What was involved in this case was an executive agreement. 
Hence, concilrrence of the Senate was not needed for its effec-
tivity. Strictly speaking, the passage of Republic Acts Nos. 8 
and 477 cannot be considered as ratification. Such laws were 
passed by both chambers of the legislature. In the c:1se of trea-
ties, only the Senate has the of conc.urrenc"!. To pass a law. 
only the ina.iority of a quoruM present is To ratify a 
treaty, two-thirds of all the Senators must concur. 
B. Sztbordi1wtc E;t:ecut-ivc Officials 

So jealously ha.'-1 the Constitution reserved the treaty-making 
power to the President, that subordinate executive officials can-
not exercise this power or interfere with its exercise. This 
the import of the rulings of the Sunreme Court in Central Bank 
'c. Caluag 35 and Villegas 1'. Teehankee. 3 • 

"" TrT.. at 
oo \..H. No. L-12:11:1. S<•plc•nllwt· 1!)fi7. 
:)c; C.R. Nn. J.tnnrnry H. 1!J(i7. 



, 

NOtE:> 117 

The Central Bank case involved an agreement between 
the Deputy Governor of the Central Bank and the Ambassador 
of the ·United States. To prevent the channeling of American 
treasury warrants to the blackmarket, the Central Bank agreed 

·with the Ambassador of the United States and representa-
tives of the United States Treasury Department that the United 
States Treasury Department would issue treasury warrants pay-
able to the Maniia branch of the National City Bank of New 
York and that American citizens residing- in the Philippines would 
be allowed to remit to the United States the dollar amount of the 
treasury warrants issued in their names. 

As some Americans abused this priviiege by selling their 
treasury warrants in the blackmarket, the Central Bank prohi-
bited American resid-ents from remitting treasury warrants to the 
United States. A retired member of the Armed Forces of the 
United States sued to stop the Central Bank from enforcing the 
circular. One of the grounds on which he based his action 'was 
that the privilege granted American citizens was the result of an 
agreement between the govErnment of the Philippines and the 
United States and could not be withdrawn by a unilateral act of 
the Philippines. 

The Supreme Court disposed of this argument by saying: 
The claim that the authorization given by Deputy Governor Gala-

lang on August 31, 1950 was the result of a fonnal bilateral agree-
ment between the United States and the Philippine governments can-
not be seriously entertained, for the truth is the same is but the 
result of an informal negotiation conducted between a representa-
tive of the Central Bank on one hand and the American ambassador 
and representatives of the United States on the other. It was a mere 
arrangement arrived at between them in order merely to accommo-
date the Americnn citizens in the Philippines, and the same cannot be 
deemed to be a formal agreement between the two governments. ,., 

This implies that the President alone can enter into executive 
agreements binding upon the Philippine Government. Other exe-
cutive officials, such as the Deputy Governor cf the Central 
Bank, cannot do so. 

dnctrin" wail fm·thcr clarified in the recent Vilfe_r1n-q case 
which involved interpretation of the Retail Trade Nationalization 

I ! 

The ARsistant Executive Secretary, by authority of the Pres-
ident, issued a directive that until the issues raised by the deci-
sion of Judge Hilarion Jarencio of the Court "Of First Instance of 
Manila in the case of Phil·ippine Pa.ckin.rJ Conwration v. 

note :JG. 
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The treaty-making power is a prerogative solely of the Pres-
ident. Agreements entered into by subordinate government offi-
cials, such as the Deputy Governor of the Central :Bank, do not 
bind -the Philippine Government. 4 5 The. views of the Presi-
dent regarding the interpretation and enforcement of a treaty 
or law must prevail over those of local executive officials, such 
as the Mayor of Manila. 4 8 

Treaties to which the Phi1ippines is not a signatory do not 
bind the Philippines. 47 · However, once a treaty is concluded and 
ratified in accordance with the Constitution, it binds the Philip-
pines. Congress cannot pass a law inconsistent with any treaty. 
In case of conflict between a treaty and a law, the. courts must 
uphold the treaty over the law. 

Although the Constitution has provided foi'senate concur-
rence in treaties negotiated by the President, there are devices 
by which the President ·can circumvent this. If the Presi-
dent cannot muster the concurrence of two-thirds of all the 
Senators but can whip up the approval of the majority of · a 
quorum in both chambers of Congress, he can ask Congress to 
enact the treaty as a law. In such a case, the treaty will be 
binding not as a treaty but as a statute .. · The consequence of this 
is that the theory that Congress cannot pass a hiw inconsistent 
with any tre&ty will not apply, since the treaty was never rati-
fied in accordance with the Constitution. 

Another means by which the President can . go around the 
requirement of ratification by the Senate is entering into 
tive agreements instead of treaties. Executive agreements are bind-
ing even without ratification by the Senate. This is particularly 
important if the President is being opposed at every turn by an 
obstructionist Senate. 

Of · course, the President cannot enter into any executive 
airecment that is against an existing law. 48 Otherwi:re, the Pres-
ident can nullify the legislative power of Congress and repeal 
existing laws by entering into executive agreements. 

Thus, it seems that the President can render nugatory the 
nrovision of the Constitution requiring- ratification of all treaties 
by two-thirds of all the Senators. T-he idea that one man can 
bind thirty-two million Filipinos by entering into numerous trea-
ties and executive agreements may sound frightening. 

oes Central Bank v. Caluag, sur;ra note 35. 
48 Villegas v. Teehankee. supra note 36. 
47 Co Chiong v. Mayor of Manila, supra note 29. 
4o Gonzales v. Hechanova, sup1·a note 5. 
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Yet, there is a check that is more effective than any cons-
titutional provision that the human mind can devise. That is the 
conscience of the President. Although the President may indulge 
in partisan politics in handling local affairs, he exercises states-
manship in dealing with international affairs. In entering into 
any treaty or executive agreement, the President will have in 
mind solely the good ·of the country. That is the greatest gua-
rantee we can have that the President will exercise his treatv-
making power solely for the common good. · 

JACINTO }). JIMENEZ 

...... ••. ! • • ·: -----..., 


