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PRETERITION: IN THE LIGHT
OF RECENT DECISIONS — PART |l

Avelino M., Sebastian, Jr.*

FOREWORD:

Any attempt at simplification is often met with obstacles. While in almost
every instance, the objective is to bring the law to the level of an ordinary man’s
understanding, the task is constantly made more difficult by novel albeit confu-
sing judicial pronouncements which add further complications to the perplexed
provisions of law, and thus result in havoc in the mystified mind of the bewildes-
ed man. Such a sftuation is true in the interpretation of the statutory provision
regarding preterition. While the ruling in the case of Nuguid vs. Nuguid® has
settled the conflicting views relative to the effects of preterition, the more recent
ruling in the case of Solano vs. Court of Appeals® has brought back established
jurisprudence to a state of -confusion and disarray. This development prompted
the writer to prepare a sequel to a legal treatise published two years ago, dealmg
precisely on the matter.?

The last two paragraphs of the afore01ted work read as follows:

“Two years later, the case of Neri vs. Akutin.(72 Phil 322) reversed the ruling.in
the Escuin and Eleazar cases. The court, through Justice Moran, annulled totally
the institution of heirs, and did not consider the free portion of the estate as le-
gacy to the instituted heirs. Said the court: :

In the instant case, while children of the first mamage were mentioned
in the will, they Were not accorded any shiare in being disinherited. If is

" therefore, a clear case of preterition as contended "by appellant. X' x x.v "
Except as to-legacies and betterments -which shiali be valid insofar as - * "
they are not inofficious preterition avoids the institution of heirs and gives - -
tise to intestate succession. In the instant case;.no such legacies or better
ments have beeni made by the testator. Mejoras or betterments.must.be -
expressly provided according to Article 825 and 828 of the Civil:Code.and
where no express provision.therefore is made in the will, the law would -
presume that the testator had no intention to that effect. (Underscormg
supplied)

*Professor of Law, Aleneo College of Law; Editor-in-Chief. ‘Ateneo Law Jowrnal, 1977-1978..
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!
This ruling was reiterated in the case of Nuguid vs. Nuguid where the Supreme .
Court; through, Justice Sanchez, annulled completely the institution of heirs on the = ¢
ground of preterition, without considering the free portion of the estate as:a legacy

to the instituted heir. Thus:

Legacies and devisees merit consideration only when they are so express-
ly .given as such in the will. Nothing in Article 854 suggests that the mere

. institution .of ;2 universal heir in a will — void because of preterition —

' would- give the’ ‘heir ‘so instituted a share in the inheritance. As to him, ,
the- willis ineXistent. There must be, in addition to such institution, a tes- i
tamentary disposition. granting him bequests or legacies apart and separate
from the nullzﬁed institution. of heirs. (Underscoring supplied)

Thrs Rulmg has not yet ‘been reversed to date.”

WIth the ruling of the Supreme Court in the Solano case now being part of
the law of the land, there is now a doubt as to the soundness and reliability of the
doctrine 1aid down in the Nuguid case. While these two cases resulted in two diffe-
rént - conclusrons;"”he Supreme Court in the Solano case, did not dbandon the
‘rulmg ifl the Niigiid cise:*Instead, the Court in a mystenous tone, refused to

3 1 'd wil in the Nu'vuzd case in the followmg tenor

o The- Gale of ' Nuguid- vs. Nuguid, et. dl, relteratmg the: rulmg in Nen Vs,
' Akutm et. al.j:which held that where the institution of .a-universal heir is null and
void .due to pretgritioni, the: will is.a complete nullity and ifitestate succession-en- -
sues, is-not apphcable +heréin because in the Nuguid case, only a one-sentence will

- was mvolved no: ther provrswn except the mszztuzzon of the sole and umver- .

As rt w111 be rllustrated forthw1th there is hardly any d1fference between the
factual bases of: theeaforecrted two cases Thus, the diverse- conclusmns reached by

o ithair educatronv- : v
v ith Trinid agrion. Three chlldren were
“bom out of thrs telation; but ‘only' Snifa A Tuagnon; bort in 1941, survived.
During the Japanese occupatlon, specifically on November 29, 1943 Solano
obtained a divorce decree from Lilly:Gorand: On December 29, 1943, Solano and
Trinidad Tuagnon executed a document: acknowledging Zonia as a natural child
and giving her the right to use the surname Solano. The document was duly re-
glstered w1th"the ‘Eocal: :Givil:Registrar: T

.\r;\r *J_.:. el R

3
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On January 18, 1969, Solano executed his Last Will and Testament, insti-
turing Zonia as his universal heiress to all his personal and real properties in Ca-
malig, Tabaco, and Malinao, all in the Province of Albay, except for five parcels
of fand in Bantayan, Tabaco, Albay, which were given to Trinidad Tuagnon in
usufruct. This will was submitted for-probate by Solano himself during his lifetime.
On March 10, 1969, the Court of First Instance of Albay, in Special Proceedings
No. 842, admitted the will to probate.

On July 7, 1969, Bienvenido and Emeteria Garcia filed an action for com-
pulsory recognition against Solano. The latter denied paternity, but did not live
long enough to get a favorable decision. On February 3, 1970, Solano died. In
view of the foregoing, the court hearing the action for compulsory recognition
filed by the Garcias, ordered Zonia to be substituted in lieu of the deceased,
considering that she was the only surviving heir of the decedent mentioned in the
will which was previously admitted to probate. Zonia entered her appearance as sub-
stitute defendant, and asked the court that she be permitted to assume her duties
as executrix of the probated will with the least interference from the Garcias,
who ‘were as she claimed, mere pretenders to be illegitimate children of Solano,

During the hearing of this action for compulsory recognition, the court spe-
cified the issues to be dealt with; namely (1) the question of the recognition of
the Garcias; (2) the correct status of Zonia; (3) the hereditary shares of each in
view of the probatéd will. In a decision rendered by the presiding judge, Bienve-
nido and Emetena Garcia were declared adulterous children of Solano; Zonia was
likewise declared n. adultérous daughter of the decedent; and that the chﬂdren
shall share equally in the estate of the deceased, without. pre]ud1ce to the legacy
given to Trinidad Tuagnon.

From this judgment, Zonia appealed to the Court of Appals which court
affirmed in toto the ruling of the trial court. Thus, this petition for rev1ew on cer-
tiorari.

I Pertinent Issue:

The respondent Court of Appeals upheld the ruling of the trial court award-
ing the entire estate of Meliton Solano to the three ‘adulterous children; namely,
Bienvenido Garc1a, Emeteua Garcia, and Zonia Ana Solano. Obvrously, the res-
pondent court agreed.with the ruling-of the. trial court that as recognized. spunous
children, ‘Bienvenido and Emeteria were entitled to, proportionate shares in the
estate of Meliton Solano. Thus, the complete omission of the former in the will
of Solano resulted in pretentlon rendenng the mstrtutron of Zoma as umiversal
heiress, void. S : : .

I[I The Pertment Provisions of Law and Junsprudence

Artlcle 854 of the Civil Code deﬁnes preter1tron and prov1des for 1ts effects
It reads SNV

“The preterition or omission.of one; some or all ofthe compulsory heirs in -
the direct liné; whether livifig at the time of the execution of the will, or born after .
“the-deatti*of the testator, shall annul the institution’ of heir; but the devrses and :
legacies shall be valid insofar as they are not inofficious.” . . :
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“If the omitted compulsory heir should die before the testator, the insti- ‘
tution shall be effectual, without prejudice to the right of representation.”

/

Preterition results in the annulment.of the institution of heirs. Consequently, the
institution becomes ineffective. But legacies and devises, insofar as they do not
exceed the portion of the estate freely disposable by thetestator,shall be respect-
ed. Consequently, a distinction between heir on the one hand, and a legatee or
devisee on the.other, is material in the proper determination of which grant or ‘be-
quest shall remain unaffected by pretentron ,

Article 782 of the Civil Code is the provision squarely in point. It reads as

follows:

~ “Anhejrisa person called to the success1on either by the provision of awill
orby operatlon of law.

"\ Devisees and legatees are persons to whom gifts of real and personal proper-
ty areé, respectrvely given by virtue of awil.” -

While the law attempted ; to dlstmgulsh between the concept of an heir on the one
hand and alegatee and deviseé on the other, much is left to be desired. For any
person given, a g1 tiin the will shall qualify as either -an heir (because he is called
to succession by Vlrtue‘of a w1]1), a legatee (if he is given a Specific movable pro-
perty), of a "devise given a specific unmovable property) Thus, a person given
a particular carin the ‘will of testator, is both an heir and a legatee for he is the
recipient of a movable property and called upon to sueceed by virtue of a will.
Likewise, a person grven a parcel of land in the will of a testator, is both an heir
and a“devisee for he is'the beneficiary of an immovable property, and called upon
to succeed by virtue of a will. Consequently, the distinction must lie elsewhere.
_mrnentator Manresa thus suggested that an heir is a person
called upon ‘to succeed to the eiitire estate or an aliquot portlon thereof. A lega-
tee is a person called upon to inherit a specific movable property; and a devisee
is a person called upon to inherit a specific 1mmovab1e property. On this point,

Justice J.B.L. Reyes had thrs to say

¢ 'fundammtal dlfference that heirs-are instituted
“portion thereof;- Jie;ito the whole-or to a“fraction -
r'devrsee is grven mdmduahzed items-of. property :

From the foregomg, 1t ds7 apparent that 'the des1gnatxon of the testator.in the
will is not controlling in-the determination as to whether or not a beneficiary
thereunder is an heir; a-legatee; -or-a:devisee. It-is likewise evident that a legatee
must be called upon to inherit a partlcular moyable property, and a devisee, a par-
ticular immovable property. Consequently, there can be no legacy or devise creat-
ed by mere inference or implication from a reading of the testamentary disposi-
tions. The legacy. or. devise, must be-a. dehbe:ate,v carefully considered, and inten-
tional ; gift- of a movable .and immovable;; _'roperty‘ tespectively. It cannot be
created by.-an unpetuous readmg of: a: : osmon wh1ch does not
specify the property to be given:- : .
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The importance of the distinction between an heir on the one hand, and a
legatee or devisee on the other, cannot be overlooked either in the case of pre-
terition or in the case of an invalid disinheritance. As stated earlier, preterition
annuls *the institution of heirs, without prejudice to the effectivity of legacies
and devises which are not otherwise inofficious. In the case of an invalid dis-
inheritance, the Code has this to say:

“Art. 918 — Disinheritance without a specification of the cause, or for a
cause the truth of which, i.e., contradicted, is not proved, or which. is not one of
those set forth in this Code, shall annul the institution of heirs insofar as it may
prejudice the person disinherited; but the devises and legacies and other testamen-
tary dispositions shall be valid to such extent as will not impair the legitime.”

Disinheritance is the only statutory right available to a testator to vindicate
a grievous wrong done to him by an heir. It involves the deprivation of a com-
pulsory heir’s right to his legitime, in retribution for past affronts on the person
or honor of the testator, his spouse, -ascendants and descendants. It is, in a way,
characterized by vindictiveness on the part of the testator, who even during the
last moments of his life, failed to forgive and reconcile .with the offending heir.®

As an extraordinary remedy which can indeed be abused by the testator, the
law has provided safeguards meant to controi the ctherwise unbridled privilege of
the testator. Thus, a testator may invoke the right to disinherit a compulsory heir
only for causes specified by law.” It can only be validly exercised by executing a
valid will which must state the ground therefor.® The ground invoked by the
testator must be proved, should the disinherited heir deny the same.® And finally,
the cause for disinhertance must be one of those mentioned by law.! ® Anid even if
the exercise -of the right to disinherit be properly done, still the law tempers the
harsh-effect thereof by aliowing the children and descendants of the disinherited
heir to exercise the right of representation. *

When any of the requirements stated above is not met, a clear case of an in-
valid disinheritance arises. As such, Article 918 will squarely apply and thus frus-
trates the testator’s attempt to deprive a compulsory heir of his right to the legi-
time. However, Article 918 does not restore full successional rights to the affected
heir. For, as specifically stated, the institution of heirs shall only be annulled to

 the extent the invalidly disinherited heir is prejudiced: Thus, the recovery of said

heir is necessarily limited to his share in the legltrme Needless to'say, légacies and
devises, not otherwise inofficious, shall remain valid. -~ .

It is along this line where the distinction between pretentlon and invalid
disinheritance should be drawn. While in either case a compulsory heir is deprived
of his legitime, the pertinent provisions of law governing the effects of preterition
and invalid . disinheritance provrde for different remedies to an aggrieved heir.
Under article 854, preterition “shall annul the institution of heirs;”* whereas under

" article 918, an invalid disinheritance ¢ shall annul the institution’ of heirs insofar as-

it may prejudice the person disinherited.”

The difference can very well be seen by illustrations. The extent of the
annulment of the instituition will vary depending ofi- whether there is'a case of pre—
terition or whethér there-is a case of defectlve disinheritance.
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' Case 2 The testator mstltuted.ms two legmmate ch11dren, A aud B as umvetsal

, stated in the"»wﬂl. 'Dmde‘the es*ate

_not specified in the’ will: “Thus; applying Article. 918, the institution of A and B

ATENEO LAW JOURNAL VOL. XXiX

Case 1. The testator instituted his two legitimate children, A and B, as umversal
heirs to an estate of £90,000.00, subject to a legacy of $30,000.00 in favor of X

C, a.nother legitimate son, was preterited. | Divide the estate. p ) S P

Solutlon The preterition of C annuls the institution of A and B as universal heirs,
without prejudice to the legacy of X which does not unpan the legmmes of the
compulsory heirs. Thus:

- gets P30,000.00 as legacy _ -
gets P20,000.00 as intestate share ) : /
gets £20,000.00 as intestate share )
gets PZO 000.00 as intestate share

O W P

. Total  P90,000.00

The institiition 6f A and-B is annulled ‘resulting in-intestacy insofar as the balance

of the. es&tate is concerned, after the payment " of the legacy of X. It will be noted
that C,the preterited heir, gets not only h.lS share of the legmme but also a portlon T
of the free dlsposal Sy R _ ‘ .

heirs to an estate of P90 000 00. ubJect to the legacy of £30,000.00 in favor of X..
The testator i will, dlsmhented Ca leg1t1mate son, for a. reason riot

Solutlon The dlsmhentance of € 1s v01d because the cause for disinheritance was -

shall be annulled :to -the extent :that C.was prejudiced. C is-entitled to receive at,
least his legmme The legacy glven tois not mofﬁcmus -and should therefore be res-

pected.

of P15,000.00, the institution ot‘A and B wals 21
sufficient to cover the legmme of C. o

t1l
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in the total annulment of the institution of heirs; whereas a defective disinheri-
tance results only in partial annulment of the institution. In the case of Neri vs.
Akutin®? the Supreme Court, speaking through Justice Moran, annulled complete-
ly the institution of heirs as a consequence of the preterition of compulsory heirs.
The Court rejected the argument thatthe preterition of some compulsory heirs
should result in the partial annulment of the institution, or in effect, a reduction
or abatement of the institution only to the extent the preterited heirs were pre-
judiced. Justice Moran emphasized that if preterition would result only in partial
annulment of the institution, then the distinction between the effects of prete-
rition and invalid disinheritance would simply vanish. The Court further explam-
ed:

“But the theory is advanced that the bequest made by universal title in favor
of the children by the second marriage should be treated as “legado and mejora
and, accordingly, it must not be entirely annulled but merely reduced. This theory,
if adoPted will result in a complete abrogation of articles 814-and 851 of the Civil
Code.} ? If every case of institution of heirs may be made to fall'into the concept
of legacies and betterments reducing the bequest accordingly, then the provisions
of articles 814 and 851 regarding total or partidl nullity of the institution, would
be absolutely meaningless and will never have any application at all. And the re-
maining provisions: contained in said article. conceming the reduction of inoffi-
cious legacies. of betterments would be.a surplusage - hecause. they would be ab-
sotbed by article 817 '# Thus, instead of construing, we would: be. destroymgln-
tegral provisions of the Civil Code. -

The destructive effect of the theory thus advanced is due mainly to a failure
to distinguish institution of heirs from legacies anid betterments, and a general from
a special provision. With reference to article 814, which is the only provision ma-
terial to the disposition of this case, it mist be observed that the institution of heirs
is therein dealt with as a thing separate and distinct from legacies and betterments.
And they are separate and distinct not only because they are distinctly and sepa-
rately treated in said article but bécause they are in ‘themselves different. Ins-
titution of heirs is a bequest by universal title of property that is undermined.
Legacy refers to'specific property bequeathed by a particular of special title. The
first is ‘also different from a betterment which should be made expressly as such
(article 828) The only instance of implied betterment recogmzed by law is where
legacies ‘are ' made which cannot be mcluded in the frée portlon (artxcle 828) But
again an institution of heirs cazinot be taken as a legacy o

. It is clear, theréfore, that article 814 refers to two dlfferent thmgs wh.wh are
the two different objects of its two différent provisions. Orie of thesé ob_]ects
cannot be made to merge in the other without mutilating the whole article with all
its multifarious connections with a great number of provisions spread, throughout
the'Civil Code‘on the matter of succession. It should be borne in mind, further, that
although article 814 contains two different provisions, its specxal purpose is to
establish a specific rule concerning a specific testamentary provision; namely, the
institution ‘of heirs in a ¢ase ‘of preterition. Its other provision regarding the- validity

of legacies ‘and betterimients if not inofficious is a-mere reiteration’of the general.
rule containied in other provisions {articles 815 and 817) and signified merely thatit : .
also. dpplies in cases of preterition. As regardstestamentary dispositions in general, .
the general rule is legitime of the forced heirs shall be reduced, on petition of the
same " in.so-far as-they are inofficious or excessive (article 817). But this general
rule.does not apply to the specific:instance of afestamentary dlSpOSltlon containing . - ..
an institution, of heirs in case of preterition, Which is made the main and specific. .
subject. of arucle 814. In such instance accordmg to article 814, the testamentary' L
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disposition containing the institution of heirs should be-not only reduced but 5
annulled in its entirety and all the forced heirs, including the omitted ones, are
entitled to inherit in accordance with the law of intestate succession. It is thus
evident that, if, in construing article 814, the institution of heirs, therein dealt with
is to be treated as legacies of betterments, the special object of said article would be
destroyed, its specific purpose completely defeated, and in that wise the special
rule therein established would be rendered nugatory. And this is contrary to the
most elementary rule of statutory construction. In construing several provisions of
a parficular statute, such construction shall be adopted as will give effect to all, and
when general and partrcular provisions are inconsistent, the latter shall prevail over

the former.”

In sum, the idea the Court tried to convey was that the framers of the law distin-
gu1shed between the effect of preterition and the effect of an invalid disinheri-
tance. The proper interpretation of the said statutory provisions must maintain
said d1st1nctlon Ergo, any construction which would tend to obliteraté such
distinction Would result in the mutrlatlon of the law..

Iv, The Effect of Preterition Under the Solano Rulmg

After afﬁrmmg the ﬁndmg of the Tnal Court that the Garclas were.recogniz-
ed adulterous' childten of the deceased Solano; and after confirming the fact that
said adulterous children were pretented on account of the institution of Zonia T.
Solano as universal heiress, the Supreme Court proceeded to determme the effect
of such pretentlon Sa.d the Court .

x x p & However, contrary to the conclusrons of the courts below hold-
ing that the ‘entite will i is void and mtestacy ensues, the preterition of the Galcras
should annul the institution of Zonia asuniversal heir only insofar as the legitime of
the ‘omitted he 1mpa1red The wrll therefore, is valid subJect to that hmrtatron

Itis, pla.m,that _

vor-should | be upheld as to the one-half (1/2) portion of the
coul_d,freely drstpose of. Since the legitime of legitimate
1 [2) of the heredrtary estate, the Garcias and Zonid -

therem in the proportron of one-tlurd (1/3) each

:L i _'favor of Trinidad. Tuagnon over the
'should be respected we

legmmes of the two other compulsory heu's of the- testator. In sum, the free
portion-of-the estate was.awarded:ito-Zonia; on:top-of a one-third (1/3) share of
the legrtrme A nOVelty is mtroduced m thlscase, for the Court d1d not even

.Wanted to: faVOr Zoria, Thus the conve ent’e from' the ruhng in the case of
‘Neri'vs. Akutin c1ted above, Tt miust be recalled however, ‘that while the w1shes of
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the testator as expressed in his will, is the law which should govern the disposition
of his estate, the fundamental requisites of law, both as to extrinsic and intrinsic
validity of a will, must be fully satisfied before any such disposition can be given
any effect. Simply stated, the law recognize the right of a person to control, to a
certain extent, the disposition of his properties to take effect upon his death. But
the law also requires that the exercise of such right be in consonance with existing
rules and regulations. It would seem, therefore, that the Supreme Court in this
case gave undue weight to the testamentary dispositions of the decedent, to such
an extent that the legal consequences of failing to abide by the rules on legitimes
were totally ignored. This dictum, therefore, is clearly contrary to the provision
of Article 854 of the New Civil Code which states that the preterition of a com-
pulsory heir in the direct line “shall annul the institution of heir.”

The disastrous consequences of this ruling may be summarized as follows:

1. There is a marked difference between preterition and invalid disinheri-
tance. There is no dispute on this point. A long list of decisions will support this
premise. As to the effects of preterition and invalid disinheritance, the law is very
specific. Preterition results in the annulment of the institution of heir, according
to Article 854. An invalid disinheritance resulis in the annulment of the institu-
tion insofar as the invalidly disinherited heir is concerned. This is clear from the
provision .of Article 918. Briefly stated, the annulment of institution in case of
preterition is total; but the annulment of the institution in case of an invalid
disinheritance is partial. Therefore, when the Court in the Solano case affirmed
the preterition of "the Garcias, it should have totally annulled the institution of
Zonia, to be consistent with Article 854. In invoking the novel concept of giving
as much effect to the testamentary disposition as possible, the fundamental
distinction between the -effects of pretentlon and an invalid dlsmhentance was
iotally obliterated.

2. Article 906 of the New Civil Code provides that a compulsory heir who
is given by the testator anythmg less than his legitime may demand the full
satisfaction of the same. In exercising this right, the aggrieved compulsory heir
may demand or insist on the reduction of the shares of the other heirs. But this
article contemplates a situation wherein the aggrieved heir was not totally omitted
in the will of the testator. Thus, the remedy of partial reduction of the shares of
the other heirs. Now, the ruling in the Solano case may also be confused with the
remedy provided for in Article 906. As to effect therefore, there is hardly any
distinction among (a) preterition; (b) invalid d1smher1tance and (c) part1al 1mpa1r—
‘ment of the legitimes.

3. Tt is a fundamental principle of construction that in construmg,a provi-
sion of law, its entirety must be considered. It requires that nothing should be

~ added or subtracted from the law being interpreted. This elementary principle of

construction was totally ignored by the Supreme Court in the Solano case. Article
854 categorically stated that preterition shall “annul the institution of heir.” But
in the dispositive portion of the'said case, the Court opted to annul the institution
only partially. In sum, the phrase “‘shall annul the institution of heir” as found in
Article 854 was interpreted to mean “shall annul the institution of heir'insofar as
it may prejudlce the preterited heir.” Perhaps it is about time to mqulre whether
or not the Supreme Court has the power amend the law.

4.. The Solano ruling does not supersede the Nuguid case. In fact, the
Court observed ‘that the Nuguid case was not apphcable to the Solano case be-
cause ““in the Nuguid case, only a one-sentence will was involved with no other



64 . ATENEO LAW JOURNAL VOL. XXIX

provision except the institution of the sole and universal heir; there was:no spe01—
fication of individual property; there were no specific legacres or bequests. »L7
However, it would seem that the annulment of the institution of hejrs in the case
of preterition does not depend on whether or not there are legacies or.devises.
The plain dictum of Article 854 is the annulment of the institution, respecting
only legacies and devises which are not inofficious, if there be any..Consequently,
it would be foolish to resort to partial annuiment simply because 6T a legacy given
to the cominon:law.wife, and resort to total annulment if no such legacy was
given. For otherwise, the extent of the -annulment of the institution would be
. completely determined by the existence or absence of any such legacy or dPVlse
NO sound principle of construction can ever justify this conclusion. -

5. The ruling in the Nuguid case was totally misunderstood. In the.said case;
the nullrty of the entite will arose from the fact that the will contained a single
testamentary disposition . designating 'a sole and universal heir. Consequently,
when the préterition-of the compulsory heirs was ascertained, there was no other
testamentaty: ‘disposition which' could. be. given effect.- Thus, the entire will was
declared vord ‘This i is clear from a readmg of the pertment portion of the decision,
to W1t . : : .

“The disputed order, we observe declares the w111 in question a complete
nulhty Afrticle 854 of the Civil Code'in' turn merely nullifies the institution of heir.
Consrdermg, howevér, that the will before us solély provides for the institution of -

petrtloner as umversal heir, and nothmg more, the result is the same. The entlre will .

is null,! o
Ewdently, it was never the intention of the Court to declare the entire will void
simply because it only had one disposition. As correctly stated therein, prétérition
anmils only the institution of heirs. But bécause after annulling the same, nothing
is left to be enforced, then there would in effect be no difference between the
annulment of the institution and the annulment ‘of the entire will.

But the said portlon of the decision in the Nugu.d case was used by the same
Court in Justrfymg the partial annulment of the mstrtutron in the Solano case. In
trylng to drstlngursh ‘between the two_cases, the Court alleged that there wereé no
legacres or bequ .in the Nuguzd case bl,.t there was a legacy grven in the Solano

Finally, one questlon remams to be answered In case of preterrtlon what
?. Eollo,mng, the doctrine laid down in the Nuguid case, the institution is
Accordmg to the Solano case the mstltutron is annulled only to

the Nuguzd doctnne has not been abandoned yet In case of
. what mle do we follow‘7

0 )
’1{ })"fa-u} LI

ex{sTTRerg dl
fad, g{r@ad(prpen deﬁmtely,settled 1n the Nuguid case was beclouded and destabr-

‘ hzedqby th e-Solano rulmg Con equently, one may: ask this questron In case of

“~
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Article 922 — “A subsequent reconciliation between the offender and the offended

person deprives the latter of the right to disinherit, and renders ineffectual any

disinheritance that may have been made?

Article 915 — “A compulsory heir may, in consequence of drsmhentance be de-

prived of his legitime, for causes-expressly-stated by law.”

Article 916 — “Disinheritance can be effected only through a will wherein the legal

cause therefor shall be specified.”

Article 917 — “The burden of proving the truth of the cause for disinheritance

shall rest upon the other heirs of the testator, if the disinherited heir should deny

lt "

Article 919 — “The following shall be sufficient causes for the dlsmhentance of

children and descendants, legitimate as well as illegitimate:

(1) When a child or descendant has been found guilty of an attempt against the
life of the testator, his or her spouse, descendants or ascendants.

(2) When a child or descendant has accused the testator of a crime for which the
law prescribes imprisonment for six years or more, if the accusation has been
found groundless;

(3) When a child or descendant has been convicted of adultery or concubmage
with. the spouse of the testator;

~ (4) .When a child or descendant by fraud, violence, intimidation, or undue in-

fluence causes: the testator to make a will or to change one already made;
(5) A refusal without justifiable cause to support the parent or ascendant who
disinherits such child or descendant;
(6) Maltreatment of the testator by word or deed, by the child or descendant
(7). When a child or descendant leads a dishonorable or disgraceful life;
(8) Conviction. of a crime which'carries with it the penalty of civil interdiction.”

Article 920 — “The following shall- be' sufficient causes for the drsm.hentance of
parenits or ascendants whether legmmate or illegitimate:

a - Wheti the parents have abandoried their children or induce' their daughters_

to live a corrupt or immoral life, or attempted against their virtue; s
(2) ‘When the parent or ascendant has been convicted of an attempt agamst the
: life of the testator, his‘of her spouse, descendants or ascendants;
(3) When the parent or ascendant has accused the" testator of a crime for which
the law prescribes imprisonment for srx years or more, if. the -accusation. has
L ‘been found to be false;
(4) . When the pareit or ascendant has been convictéd of adultery or concubmage
~ with the spouse of the testator;
(5) When the parent or ascendant by fraud, vrolence intimidation, undue in-
fluence causes the testator to make a will or to change one already made
(6) The loss of parental authority for causes specified in this Code;
(7) The refusal to support the children or descendants without justifiable cause
(8) An attempt by one of the parents agamst the life of the other, unless there
has been reconciliation between them,” - :
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