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FOREWORD: 

PRETERITION: IN THE LIGHT 
OF RECENT DECISIONS- PART II 

Avelino M. Sebastian, Jr.* 

Any attempt at simplification is often met with obstacles. While in almost 
every instance, the objective is to bring the law to the level of an ordinary m\lil'S 
understanding, the task is constantly made more difficult by novel albeit confu­
sing judicial pronouncements which add further complications to the perplexed 
provisions of law, and thus result in havoc in the mystified mind of the bewilder~ 
ed man. Such a situation is true in the interpretation of the statutory provision 
regarding pretention. While the ruling in the case of Nuguid vs. Nuguid1 has 
settled the conflicting views relative to the effects ofpreterition, tbe more recent 
ruiing in the case of Solano vs. Court of Appeals2 has brought back established 
jurisprudence to a state of confusion and disai:ray. This development prompted 
the writer to prepare a sequel to a legal treatise published two years ago, dealing 
precisely on the matter. 3 

The last two paragraphs of the aforecited work read as follows: 

"Two years later, the case of Neri vs. Akutin.(72 Phil 322) reversed the ruling.in 
the Escuin and Eleazar cases. The court, through Justice Moran, annulled totally 
the institution of heirs, and did not consider the free portion of the estate as le­
gacy to the instituted heirs. Said the court: 

In the instant case, while children of ~e frrst marriage were mentioneci 
in the will, they were not accorded any share in being disinherited. it IS 
therefore, a clear case of pretention as contended "by appellant. x -x x . .,.. 
Exeept as to legacies and betterments ·which ·shall be valid insofar as · 
they are not inofficious pretention avoids the institution of heirs and gives 
rise to intestate succession. In the instant case; no such legacies or better 
ments have been made· by the testator. Mejoras or bettennents must:/;Je 
expressly provided according to Article 825 and 828 of the CivilCQdeand 
where no express provision . therefore is made in the will, the law would 
presume that the testator had no intention to that effect. (Underscoring 
supplied) 
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