SUPREME COURT CASE DIGEST

Cwvir Law — Crepit TRANSACTIONS — A CHATTEL MORTGAGE

* CONSTITUTED ON A VEHICLE Must BE RECORDED NOT -ONLY IN THE
CHATTEL MORTGAGE REGISTRY, BUT ALSO IN THE MoOTOR VEHICLES
OFFICE, IN OrDER TO BIND THIrRD PERsONs. Presentacion de Catera
was the operator and owner of several passenger trucks in the province of
Iloilo. One of the said buses fell into a ditch through the negligence of
its driver resulting in the death of three persons and injury to one. A
writ of attachment, during the pendency of the civil action for damages,
was issued by the court, attaching one of the buses owned by de Catera.
The Southern Motors Company filed a motion to intervene in the civil
case, setting up a counterclaim that said motor company be declated the
owner of the bus attached by the sheriff to answer for damages which
may be awarded to the plaintiffs. The motor company contended that it

had a preferred right to the bus attached because the same was mortgaged.

to said company and recorded in the Chattel Mortgage Registry. Held,
untenable. In Borlough v. Fortune Enterprises Inc. (53 O.G. 4070), this
Court held that “a mortgage in order to affect a third person should not
only be registered in the Chattel Mortgage Registry, but the same should
also be recorded in the Motor Vehicles Office as required by section 5 (e)
of the Revised Motor Vehicles Law.” Here the motor company did
not record in the MVO the mortgage executed on the bus.  Its rights
or interests, therefore, in the truck cannot prevail over that of the
appellee who though mere judgment creditors may be deemed innocent
purchasers, deriving their right from an innocent purchaser, the bus

owner-operator de Catera who had her purchase recorded in the MVO. %

Areman ». D Catera, G. R. Nos. L-13693 and 13694, March 25, 1961.

Civi Law — OBL16ATIONS AND CONTRACTS — LEASE — A CHATTEL
MorTGAGE AsSIGNED TO THE LESsorR To GUARANTEE PAYMENT OF REN-
TALS DOES NOT OPERATE TO DEPRIVE THE LESSOR OF REMEDIES OTHER
THAN 'FORECLOSURE OF SUCH MORTGAGE IN CaSE oF NON-PAYMENT OF
SuBsEQUENT RENTALS. — On July 11, 1955 herein plaintiff Leonor and
herein defendant Sycip entered into a contract of lease of a two-story build-
ing belonging to the plaintiff, for a period of two years, defendant agreeing
to pay a monthly rental of 350 on or before the fifth of every month.
Subsequently, defendant failed to pay the rentals, so plaintiff brought an
action for unlawful detainer against defendant. As one Coronado agreed
to guarantee the payment of the rentals due from defendant Sycip by as-
signing to plaintiff his rights under a deed of chattel mortgage executed
prior thereto by Sycip in Coronado’s favor, Leonor moved for the dismissal
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of the ejectment case, which was granted by the court. As Sycip kept on
defaulting in the payments of rentals, Leonor requested the sheriff to cause
“the personal property subject of the chattel mortgage to be foreclosed extra-
 judicially. But Sycip refused to surrender said property. Leonor again
sued Sycip for unlawful detainer. Judgment Was.rendere'd against Sycip,
" jmmediate execution was granted but a balance still remained due. Sy:lp
~ sppealed to the CFI which affirmed the lower court s that Sycip appeals
“to. this Court contending, inter alia, that Coronado s deed of assignment
aforementioned novated the lease contract and constituted a compromise
agreement having the effect of res judicata. Held, .the deed of asslgnr_n%lt,
stipulating that the sum of 2,450 due from Sycip was payable on .e(i
cember 31, 1956 was executed on October 6, 1956. Hence, this new perio

for payment affects only sums due up to the date of assignment and ot
rentals accruing subsequently thereto. The latter come within the Pro‘a’s’lonls
" of the lease contract, payable “on or before the fifth of every mon; al-
though the payment of these rentals are also gu.aranteed by the chattel mort-
gage thus assigned. The acceptance of the assignment of' the chattel mort-
age not having novated the lease contract for the p.erlod splla_sequen_t to
ctober 6, 1956, such assignment merely gave pla_mtlff additional rights
ther than deprived him of existing rights, substantive an_d procedural, for
¢ non-payment of rentals accruing subsequent to the assignment. LEONOR
“Sycre, G. R: No. 1-14220, April 29, 1961.

CrviL Law — OBLIGATIONS AND CONTRACTS — A VENDOR A RETRO
tanvor EXERCISE THE RIGHT OF REDEMPTION WITHOUT PAYMENT OF
i1t VALUE oF UseruL IMprOVEMENTS. — This is an appeal by the defen-
ts from a decision of the CFI of Iloilo ordering them to vacate and de-
ver to the plaintiff a parcel of land. It appears that the pla}mnff sold to
de retro a parcel of land with improvements
n. Plaintiff verbally notified the defendants for the redemption of the
refused. Plaintiff then deposited the redemp-
Defendants claim that plaintiff definitely pro-
ed to sell the land to them and on the strength thereof defendants ma'lde
provements on the land. Plaintiff refused to pay the value of th; im-
vements. The lower court rendered a decision in favor of the plaintiff,
ning that the plaintiff did not exercise the option given by par. 2 of
£:546 of the new Civil Code, namely, to refund the expenses of the de-
dants and to pay the increase in the value of the land, &lmd in acco_rdance
th Art. 547 of the same, the defendants as possessors in good faith are
t-entitled to the land, but only to remove the improvements thereon if
ame can be done without damage thereto. Held, Art, 546 of the new
il Code regarding possession is not applicable. .Instead, Art. 1616 of
e same applies, dealing with conventional redemption. Under Art. 1616
the vendor 4 retro is given no option to require the vendee a retro to re-
move the useful improvements on the land, unlike that granted under Arts.
6 and 547. Under Art. 1616, as a prerequisite to the right of redemp-
0, the vendor « retro must pay for useful improvements introduced by
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the vendee « retro. Otherwise, the latter may retain possession of the land
Since the plaintiff is unwilling to reim-
burse the defendants, the latter may not lawfully be ordered or compelled

until reimbursement is made.

to vacate and deliver the land. GarcorLro ». Duero and Espejo, G. R.
No. L-15973, April 29, 1961.

Crvic Law — OBLIGATIONS AND CoNTRrACTS — REscIsstoN oF Com-
PROMISE AGREEMENT — WHERE ONE OF THE PARTIES BREACH THE
CoMPROMISE AGREEMENT BY REFUSAL OR FAILURE To ABIDE THERETO THE
oTHER PARTY MAY TREAT THE AGREEMENT AS RESCINDED WiTHOUT NEED
oF JupiCIAL DECLARATION OF REscissioN. — Defendant Sycip is the lessee
of a building belonging to plaintiff Leonor, pursuant to a contract of lease
executed on July 11, 1955. Having defaulted in the payment of rentals,
defendant Sycip was sued by the plaintiff for unlawful detainer. However,
one Coronado guaranteed the payment of rentals due from Sycip by an as-
signment of a deed of chattel mortgage, so plaintiff dismissed the case. Sy-
cip kept on defaulting in the payment of rentals. Plaintiff requested the
sheriff to cause the personal property subject of the chattel mortgage to be
foreclosed extrajudicially. But Sycip refused to surrender said property and
was therefore sued again for unlawful detainer. Judgment was rendered
against Sycip and execution immediately followed. Sycip appealed to the
CFI which affirmed the prior judgment. Hence, this appeal by Sycip con-
tending, among others, that the second action by the plaintiff cannot be
taken to mean as a rescission of their compromise agreement. Held, owing
to the breach of the compromise agreement between the parties resulting
not only from the defendant’s refusal to deliver the mortgaged property to
the sheriff but also from his failure to pay on time as per agreement,
plaintiff has under Art. 2041 of the Civil Code of the Philippines the right
either to “enforce the compromise or regard it as rescinded and insist upon
his criginal demand.” No action for rescission is required in Art. 2041
as contrasted from Art. 2039. The aggrieved party need not seek a judicial
declaration of rescission, for he may regard the compromise agreement as
alteady rescinded. Leonor ». Sycip, G. R. No. L-14220, April 29, 1961.

CrviL LAw — PERsONs — A ProMiSE BY THE SECOND WIFE TO HER
Hussanp, 1IN CONSIDERATION OF HIs GIVING HER IN HIs WiLL 1/2 oF
THE CONJUGAL PROPERTIES ACCUMULATED IN THE Two MARRIAGES, TO

Convey 1o THE TEsTATOR’S HEIRS By HIS FIRST MARRIAGE 1/2 OF HER -

SHARE 1s Nor A ProMise To CoNvEY FUTURE INHERITANCE. — Simeon
Blas, after the death of his first wife and without the liquidation of the con
jugal properties, contracted a second marriage with Maxima Santos. Before his
death, he executed a will declaring all his properties as conjugal and giving
1/2 thereof to his second wife. At his instance, his second wife, in a
document, declared that she had read the will and knew the contents there-
of; that she promised to convey, by will, 1/2 of her share to the heirs and
legatees named in her husband’s will. After the death of Maxima Santos,

[Vol. XI'

SUPREME COURT CASE DIGEST 59

1961}
the children of Blas in his first marriage brought an action against ﬂ}e a/d?:
" ministratrix of Maxima Santos’ estate, praying for the ad]m.hcanon 1\?1 1

of her estate to them. It was contended that. the_ promise 1;{)2 Max%ma
Santos is void, being a promise to convey future .mhentance. ‘He' . Maxima
-Santos’ promise to convey her share in the cqn]ugal properties  is nolt oge
to convey a future inheritance because the 'con]ugal properties weée ; rela\\I y
“’in existence at the time she made the promise. Bras ». SanTos, G. R. No.

'1-14070, March 29, 1961.

Cvir Law — SALEs — ART. 1479 OF THE New Civi CoDE DOES
Not AppLY WHERE THE ACCEPTANCE Is WITHOUT CONSIDERATION NOR
. \WnEere BoTH OFFER AND ACCEPTANCE DO NoT PROVIDE FOR THE Man-
NER OF THE PAYMENT OF THE PURCHASE Price. — On September 19,

6 defendant offered to plaintiff the sale of frt_m_l 15,900 to 20,000
etrfc tons of molasses at $50.00 per metric ton, giving him up to noon
: 1956 within which to accept' the offer. Five minutes
efore noon of September 24, plaintiff accepted _tl}e qffer of sale. The next
ay, defendant requested plaintiff to make cla'rxﬁcat.lon of .the- acceptance.
{aintiff did this and offered payment by opening a domestic letter of cre-
. Defendant, however, insisted on a cash payment of 50% of ‘thc pur-
hase value upon signing of the contract. Plaintiff agreed prov%ded the
sice was reduced. Defendant rejected the countet—offe.r .and informed
laintiff that it would not continue with the sale. Claiming breach f’f
ontract, plaintiff brought action for damages. Defendant moved to dis-
iss on the ground of lack of cause of action. The motion was g_ranted
the lower court, holding that the option was not vahd' })ecausc it was
 supported by any consideraion apart from the price, citing the case of
hwestern Sugar.& Molasses Co. v. Atlantic Gulf & lfacxhc Co., 51 0.G.
47. Appellant now argues that what was invc?lved. in thfe Atlantic Gglf
e was a mere option, while here the transaction is a bilateral promise
sell and buy, which requires no consideration distinct from _the selling
ce.. Held, not borne out by the allegations in the complaint, where
intiff himself referred to the transaction as an option, which he repeated
is memorandum. It was this offer, the option, that was accepted by
aintiff. This acceptance, without consideration, did not create an en-
eable obligation on defendant’s part. The offer, as well as the acceptance
most essential element — the manner of payment of the

In the circumstances, there was no complete meeting of the
ids of the parties necessary for the perfection of a contract of sale.
onisequently, ‘appellee was justified in withdrawing the offer to sell the
olasses in question. NAVARRO ». SUGAR PRODUCTS COOPERATIVE, G. R.
-1-12888, April 29, 1961.

CIvIL LAwW — SuccesstoN — A HALF-SISTER, IN THE ABSENCE OF
OTHER SISTERs OrR BROTHERS OR OF CHILDREN OF BROTHERS OR SIs-
TERS, EXCLUDES ALL OTHER. COLLATERAL RELATIVES IN INTESTATE Suc-
| CESSION PURSUANT TO ARTICLEs 1003-1009 oF THE NEw Crvir CopE. —
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This is an appeal from a decision of the CFI of Hoilo, declaring that the par-
cels of land in litigation are properties of the intervenor Jacoba Marbebe. The
land in question originally belonged to Bonifacia Lacerna. Upon her death
it passed by succession to her only son, Juan Marbebe, who subsequently
died intestate, single and without issue. Bonifacia had two brothers, Cata-
lino and Marcelo and a sister, herein defendant; both Catalino and Marcelo
had died and are survived by their children, herein plaintiffs. Intervenor
Jacoba Marbebe is the half-sister of the deceased Juan Marbebe. ' The lower
court awarded the parcels in question to the latter. Hence, this appeal,
Held, the main flaw in appellant’s theory is that it assumes that said pro-
perties are subject to the reserva tromcal, which is not a fact. Art. 891
of the new Civil Code applies only to properties inherited under the condi-
tions therein set forth, by an ascendant from a descendant, and this is not
the case before us, for the lands in dispute were inherited by a descendant,
Juan Marbebe, from an ascendant, his- mother Bonifacia Lacerna. Said legal
provision is, therefore, not in point, and the transmission of the aforemen-
tioned lands, by inheritance, was properly determined by the trial judge in
accordance with the order prescribed for intestate succession, particularly
Arts, 1003-1009 of the new Civil Code pursuant to which a sister, even if
only a half-sister, in the absence of other sisters or brothers or of children
of brothers or sisters, excludes all other collateral relatives regardless of
whether or not the latter belongs to the line from which the property of
the deceased came. LACERNA ». PAURILLO Vba DE Corcino, G. R. No.
L-14603, April 29, 1961.

Civir LoAw — SuccessioN — IN REsErva TRONCAL THE RESERVEES
MAY, BEFORE THE DEATH OF THE RESERVOR, ALIENATE THEIR RIGHT To
THE RESERVABLE PROPERTY, SUBJECT TO A CONDITION, — Saturnino Yaeso
had four children with her first wife and a son, Francisco, with his second
wife. Saturnino gave each of his five children a parcel of land. In 1932
Francisco died at the age of 20, single, without descendant. His mother
Andrea, inheriting his patcel of land, sold the same to the Seines spouses.
Subsequently, before Andrea died in 1951, the halfsisters of Francisco sold
the same land to the Esparcia spouses who obtained a transfer certificate of
title.  Action to declare this second sale null and void and for reconveyance
was brought by the Seines spouses. The court decided that the land was
reservable, the first sale by the reservor was void, the second sale by the
reservees, for lack of title of the reservees, was also void and ordered the
reversion of the reservable property to the estate of half-sister Cipriana as
lone sutviving reservee at the death of the reservor in 1951. Only the
Seines spouses appealed. Held, the reserva instituted by law in favor of
the reservee constitutes a real right which the reservee may alienate and dis-
pose of conditionally, the condition being that the alienation shall transfer
ownership to the vendee only if and when the reservee survives the person
obliged to reserve. This condition having been fulfilled in this case the
Esparcia spouses became the absolute owner of the reservable property upon
Andrea’s death, at the same time that it operated to revoke the conditional
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ownetship conveyed by the reservor to the Seines spouses. However, t}_1e

nealed decision, insofar as it orders the reversion of the property in
Pgstion to the estate of Cipriana, cannot now be reversed, for the Esparcia
uses did not appeal therefrom. SEINEs ». Esparcia, G. R. No. L-12957,

March 24, 1961.

CoMMERCIAL LAw — PrIVATE CORPORATIONS — THE SEPARATE AND
1sTINCT CORPORATE ENTITY MAY BE DISREGARDED WHEREVER CIRCUM-
STANCES HAVE SHOWN THAT SUCH CORPORATE ENTITY IS BEING USED TO
DEreAT PusLic CONVENIENCE OR PERPETRATE FraUD. — The Park .Rsxte
Inc., a Philippine corporation, leased a vacant lot‘on Juan Luna St.,
ch it used for parking motor vehicles for a consideration. It tumecli ou:i,
wever, that in this business, the corporation usec_i not only the hease

t' but also an adjacent lot belonging to tbe Padilla spouses. f"f c;ls, 3
éomplaint for rentals for the use am;l occupation of the lot ‘was 1be ax}ml

dgment was accordingly rendered in favor of the _complamapt_, ut the
m remained unsatisfied, for the corporation was without sufficient funds
‘assets. Hence, another suit, this time to recover from the sto.ckf
ders jointly and severally, was instituted, denied by the Court of FlFst
stance but granted by the Court of Appeals on aPpegl. Held, the in-
idual stockholders may be held liable for the obligations contracted by
e corporation wherever circumstances show that the corporate entity lis
erely an alfer ego or business conduit for the sole benefit of the stock-
ders or else to defeat public convenience, justify wrong, protect fraud
defend crime. That the corporation was a mere altr.jr ego of the stock-
ders’ personality is shown by the fact that .the offices of Paredes (a
pal stockholder) and the corporation were in the same building, same
t and the same room; that the funds of the corporation were kept in
edes’ own name. McConNEL 2. CourT oF AppEaLs, G. R. No. L-1510,

ch 17, 1961.

CriMINAL LAw — MALVERsATION OF PusLic FUNDS — WHERE THE
USED 1S ACQUITTED IN A CRIMINAL CASE FOR MALVERSATION OF Pus-
Funps THE TriaL CourTt Is WiTHOUT PowER To ORDER PAY‘M.I?NT
ACK. SALARY DURING THE PERIOD OF SUSPENSION. — In a criminal
tion charging Daleon with the crime of malversation of public funds, tl}e
'Wer court after trial found the accused innocent of the charge and.acqult-
him accordingly, ordering, as well, the payment of his sglary during the
od of suspension, and his reinstatement. The prosecution .appealed as-
ning the following legal error: that the court erred in ordering the pay-
s of salary of the accused during his suspension from the office. Held,
the trial court erred. The trial court in a criminal case for malversation
ublic funds wherein the accused is acquitted is without power to order
©-Payment of his salary during the period of his suspension because the
"y issue joined by the plea of not guilty is whether or not the accused
mmitted the crime charged, and so the only judgment that such court is
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legally authorized to render is either acquittal or conviction with indemnity
to the injured party and the accessory penalty provided by law. The relief
of the accused would properly lie not in the same criminal case wherein he
was acquitted, but in the proper administrative or civil action prescribed by
law for that purpose. PEOPLE ». DaLEON, G. R. No. L-15630, March 24,

1961.

CriMINAL Law — Rape Wirxx MurbpeEr — WHERE THE RAPE 1s
SEPARATE FROM THE CRIME OF MURDER THE TriaL Court HAs No
Jursspiction OvER THE FoRMER WHERE THE VICTIM Is A MINOR AND
THE COMPLAINT Is NoT SIGNED BY HER PARENTS, GRANDPARENTS OR
GUARDIAN. — On December 24, 1957 the dead body of Marcela Garcia,
a 12 year old housemaid, was found inside an anny duffel bag floating near
Printed on "the duffel bag was the
name of the defendant herein, thus, “B. Obaldo F Co. 2nd BCT PEFTOK,
US TAT. NO. 1140203.” After being investigated by Capt. Lazaro of the
M.P.D. the defendant made a subscribed statement confessing that on or
about the evening of December 23, 1957 he saw the girl, Marcela, near the
river beside Fort Wm. McKinley and then and there he raped her; that
after raping the gitl the latter lost consciousness, and not knowing what to
do be placed her inside a duffel bag which he was carrying with him and 3

the Del Pan bridge in Tondo, Manila.

left it on the bank of the river,

On appeal the defendant contends, among others, that the trial court
erred in holding that he is guilty of the alleged complex crime of Rape with
Mutder and questions its jurisdiction to try the case of Rape with Murder.
Held, the prosecution was able to establish the commission of both offenses.
There is evidence that after the carnal assault, the victim lost consciousness
and was in this condition when she was placed inside the duffel bag. - So,
it was not a complex crime but two separate ctimes were committed for
Being separate crimes, and the
complaint for rape not having been signed by the parents, grandparents or
guardian of the deceased, the trial court could not have acquired jurisdiction

which the appellant could be convicted.*

over the Rape case (Art. 344, R.P.C.; U.S. v. de la Santo, 9 Phil. 22;
People v. Palubao, G.R. No.-L-8077, Aug. 31, 1954). Appellant, there-
fore, cannot be convicted of -the crime of Rape but only of the crime of
Murder. PeopLE v. OBaLDO, G. R. No. L-13976, April 29, 1961.

LaBor Law — CoURT OF AGRARIAN REeraTiONs — THE CAR HAs
THE PowtR To ExTEND THE PERIOD FOR FILING A MOTION FOR RECONSI-
DERATION OF ITS OrRDERS OR DEcCistoNs UpoN MOTION OF THE AGGRIEVED
ParTY. — It appears that petitioner filed with the lower court petitions to
eject his tenants from their landholdings on varied grounds. The tenants
denied the charges and set up a counterclaim for recovery of rentals paid in
excess of what was agreed upon. On their part, the tenants filed a se-

* Rape with homicide is now a complex crime: Art. 335 R.P.C. as amended
by R.A. 2632 (effective June 18, 1960). —Ed.
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iquidati o their landholdings. The

ction. for hq‘ililg:ttégnd:ésggxel gﬁ?:stin; both petitions. Petitioner

oved f extension of 15 days within which to file a motlocil ﬁ)r recz;x;
moved‘ orban he Agrarian Court denied the same on 'tbe ground that un

Sderator s i : ¢ to extend the period for the filing of such a motion.

the law it boe 0 B iew. Held, a party in an agrarian case is given by

li E:Zm a;l ordér or decision of the CAR to the Supreme

Court by filing in such court within 15 Flays fror? recelptdc?ff. xéogfeszlf :;:1};
ourt Dy LT7 a written petition praying: that it _be modified e
prder o7 deClSIOI2167 as amended). And if at the expiration of sald.li a;;sl
o 113i; é;ltce}a frc’im said order or decision, it shall become final unless
appea

i ves for a reconsideration of the
fdllring_said o day(S s’;}é@ ;ggrilj.v)éd !I): rtti;u?oappears tha't an aggrieved bp?rty
d‘rfii)er : ig?tlifg; for a reconsideration withi? tl}e pIefrxod 1<1)fi51 fhzlatyisg hte ﬂ?;i
: . i inal. suc

s o e agrarfge\crzgr;::t? ilzeicsor:gvious that he can ask fo;f an e}::-
b _law gives £ 87 :a%o when such becomes necessary. To thgt effect §
i of s perl:)atin his reasons therefor which ge{lerally is addresseh
’ f'lle ; mOtcli(im 'stion gof the court. That the agrarian court has such
the o S:lne" d considering that it has all the prerogatives of a cogrt
s Canno}flll}: fi?innl; of a motion for reconsideration is desirable in order

1ve the IOWCI court a Chaﬂce to correct Whatevﬁr error 1t may }aave

i invoke the supervisory jurisdic-
i fore the aggrieved party may invo
mrr:fttZi :;pﬁfate court. Petition granted. GONZALES 2. Hon. SanTos,
¢l., G. R. Nos. L-16355-56, ‘April 28, 1961.

—————

7 parate P

court rendered a conso.

nay L
 deci

La —_— -C oF
LaBOR Law — COURT OF INDUSTRIAL RELATIONS Sec. 16-C

A. 602 Requiring THE CIR TO Act In Banc IN CERTAIN Cases DoEs

: FOR THE RECEPTION OF
J s k NMENT OF ONE JUDGE : E!
L e%6, 5 between the herein petitioner, the

¢ . — In 1956, a dispute arose t -
.n];?:tc EConsolidated, Inc. and the respondent ‘Coto Labor I%nior{), :nfaiclza
demands made by the said union. When the Secretary of Labo:

settle the case amicably, he certified the case to the CIR ali?b: gafﬁgﬂfg
nizance of by its Presiding Judge. Petitioners filed ahmo having been
the ground of lack of jurisdiction for the reason that the case B o
endorsed by the Secretary of Labor pursuant to the Mxmmur.r; bangc e
should be heard not by a single judge, but by the c};)ur.t ¢ been ;lenied
on was denied and its appeal to the CIR in banc having £ 1959 this’
etitioner elevated the case to the Supreme Qqurt. OII} May oei : 0 this
Court promulgated a decision sustaining petitioner. ~Lpon rfec n?i that no
cision, the trial judge set the case for hearln.g- Hgv}ng o?'led a sup-
rmal complaint and answer were filed therein, P.e“_“(:lfletr. nl The res-
plemental motion raising the question of lack Of. jurisdie -101 .manifes[ing
~.pondent judge denied the motion and proceeded _W“h the trial, ntative
.that he will receive the evidence only as a”trlal court or reprhesc ent
- -of the court ## banc. This prompted the petitioner to Interpose t ihircszme
i)etition. Held, as held by us in the former controversy between
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parties, in cases of this nature the Industrial Court shall act iz banc in
rendering the decision as provided by Sec. 16-c of R.A. 602. But this
does not necessarily mean that all the judges should sit for the reception’
of the evidence, or that the evidence should be received by the court
in banc. It is enough that one judge be assigned to receive the evidence
who will submit his report to the court iz banc for deliberation and deci-
sion. BENGUET ConsOLIDATED, INc, ». LaBor Unton (NLU), ez 4l,

G. R. No. L-17202, April 29, 1961.

Lasor Law — CourT OF INDUSTRIAL RELATIONS — WHEN IN THE

OPINION OF THE PRESIDENT A LaBorR DispuTE ExIsTs IN AN INDUSTRY

INDISPENSABLE TO THE NATIONAL INTERESTS AND HE CERTIFIES IT TO
THE CIR, THE LATTER ACQUIRES JURISDICTION TO AcT THEREON IN THE
MANNER ProvipEp FOR BY LAw. — I a voluntary certification election

conducted by the Department of Labor, the Pasubeco Workers’ Union
was chosen as the exclusive bargaining representative of all employees of

Pampanga Sugar Development Co., as against the other union, Sugar Work-

ers’ Association. A collective bargaining agreement was entered intc be-
tween the winning union and the company, which was approved by the
CIR. By the 1955-56 milling season, members of the defeated union dec-
lared a strike as a result of the company’s refusal to enfertain the former’s
demands. The strike affected the sugar industry, hence the President of
the Philippines wrote respondent court and pursuant to Sec. 10, R. A. No.
875, he certified to said court “the labor dispute between the management
of the Pasubeco .and its employees,” and requested the court to take im-
mediate steps in the exercise of its powers granted by law. The Pasu-
DECO requested the court not to assume jurisdiction as thus certified con-
tending that since the Sugar Workers’ Association is merely a minority
union, which lost in the certification election, it has no right to represent
the employees of the company nor to present demands and as such, cannot
create a labor dispute that may give jurisdiction to the industrial court, even
if the same is certified. Held, untenable. The question whether a minor-
ity union may create a labor dispute or not cognizable by the CIR ia dis-

regard of the representative chosen in a certification election and the collec- .

tive bargaining agreement entered into by said representative and the com-
pany is a legal matter and does not affect the court’s jurisdiction. What
matters is that by virtue of the certification made by the President, the
case was placed under the jurisdiction of said court. Pasupeco ». CIR,
et. al., G. R. No. L-13178, March 25, 1961. )

Lanp RecistraTION — PuBLic Lanp Law — Section 118 oF C. A.
No. 141 ExprLicrTLy PErmMITS THE ENCUMBRANCE, BY MORTGAGE OR
PLEDGE, OF THE IMPROVEMENTS AND CrOPs ON THE LaND, WiTHOUT ANY
LiviraTioN IN PoiNT oF TiME. — On August 14, 1940, Angel Baltazar’s
homestead application was approved by the Director of Lands. On April
1, 1941, he mortgaged the present and future improvements on said land
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to Pastor Tolentino. After the death of Angel in 1945, his widow and

dren conveyed to his son Basilio Baltazar their rights and interest in and
o said land. On August 28, 1946, Basilio filed with the Bureau of Lands
petition praying that the homestead application in his fathet’s name be
ancelled, and that in lieu thereof, his own application be admitted. Peti-

ion was granted. Tolentino instituted an action against the estate of

gel, against Basilio and the Director of Lands for the cancellation o.f the
iginal Certificate of Title on the ground that Basilio had secured it by
ud. Basilio denied the allegation of fraud and maintained that Tolentino
iad no cause of action except against the deceased Angel. Held, a mort-

gage constituted on said improvements must be susceptible of registration
'asa real estate mortgage and of annotation on the certificate of title to the

d of which they form part, although the land itself may not be subject

{0 said encumbrance, if the debt thereby was contracted from the date of

= approval of the application and for a term of five years from and after

the date of the issuance of the patent or grant. Even if Basilio Baltazar

d not been guilty of fraud, he knew, before he got the said patent and
rtificate of title, that the present and future imrovements on the land
¢re subject to a valid and subsisting mortgage in favor of Pastor Tolen-
and acknowledged the same. He must be deemed to have secured
sich patent and title subject to a subsisting trust, insofar as the plaintiff’s
ttgage is concerned. Under the plaintiff’s prayer for such relief as may
deemed just and equitable, this action may be considered as one to
pel the defendant to execute the instrument necessary for the registra-
n of said mortgage and its annotation of the plaintiff’s certificate of
TOLENTINO ». BALTAZAR, G. R. No. L-14597, March 27, 1961.

:LAND REGISTRATION — TORRENS CERTIFICATE OF TITLE — WHERE
RTIFICATE OF TITLE COVERS A PARCEL OF LAND aND A NEw CERTI-
“HICATE OF TrTLE 15 IssUED To COVER LoTs SUBSEQUENTLY SEGREGATED
'HEREFROM, AND THERE BEING NO CANCELLATION OF THE FIRST NOR
NNOTATION THEREIN OF THE SEGREGATION, THE FIRST CERTIFICATE
-COVERS THE SEGREGATED LOTS AND ANNOTATIONS THEREON BIND
Lots. — On October 20, 1955 the PHHC sold to the DBP (then the
159 lots which formed part of a larger parcel of land covered by
No. 1356. Subsequently, without the knowledge of the DBP, the 159
were segregated and a new title, TCT No. 36533 was issued. The sub-
ision was not annotated on the bigger title, TCT No. 1356, nor was such
cancelled by the new one. On January 15, 1959 the DBP registered
of sale and it was inscribed in TCT No. 1356. Subsequently, on
ary 16, 1959, the Nicandro spouses presented for registration deeds
ale executed by the PHHC involving lots covered by TCT No. 36533
were among the lots already sold to the DBP. Since the consent of
ttgagee, the GSIS, did not appear on the deed, registration was de-
Died,. Discovering that the lots it had purchased were already covered by
CT NQ: 36533 the DBP, on March 6, 1959, caused the annotation of its
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sale thereon. The Register of Deeds transferred the annotation of the
DBP sale appearing on TCT No. 1356 to TCT No. 36533. Upon opposi-
tion by the Nicandro spouses to the issuance of a new title certificate to the
DBPF the matter was referred to the Land Registration Commissioner who
held in his resolution that the annotation on TCT No. 1356 of the sale to the
DBP did not constitute registration sufficient to bind innocent third par-
ties. Hence, this appeal. Held, meritorious. It must me remembered
that on January 15, 1959, TCT No. 1356 which originally covered the
whole tract of land, including the 159 lots, was yet uncancelled and no
inscription appeared thereon to the effect that a new certificate of title was
already issued in respect to the said 159 lots. Evidently, when he DBP
presented the deed of sale for registration, there were two subsisting titles
covering the 159 lots subject of the sale. As TCT No. 1356, being un-
cancelled, did, for all intents and purposes still cover the 159 lots, the
annotation thereon of the sale to the DBP is valid and subsisting. REGISTER
oF DEEbs, et 4l., v. NicANDRO and Nicanpro, G. R. No. L-16448, April
29, 1961.

LecarL Errics — CoNTEMPT OF COURT — WHERE IT APPEARS THAT
oN THE SAME Day THE JUDGE SIGNED Two DECIsiONS IN REGARD TO A
CriMINAL CaSE, ONE OF CONVICTION AND ONE OF AcQuITTAL, COUNSEL
For Losing ParTy Courp Nor BE BLAMED FOR FILING A COMPLAINT FOR
MiscoNDUCT AGAINST SAID JUDGE. — Atty. Afiosa filed a complaint for
misconduct against Judge Emilio Benitez of Samar, charging him with hav-
ing promulgated an unjust decision acquitting Pantaleon Elpedes in a cri-
minal case. According to the complaint said judge “changed the sentence
of conviction into acquittal after more than one month from the day he
wrote the sentence of conviction.” Considering the charges to be serious,
the Supreme Court requited Judge Benitez to comment thereon. Subse-
quently, -Judge Benitez issued an order requiring the defendant to appear
and explain why he should not be held in contempt of court. Pursuant
to this order the defendant made a written explanation but did not appear
on the day required, on which day Judge Benitez promulgated the judgment
for contempt against Atty. Afiosa, holding that the explanation was not
satisfactory. Hence, this appeal. Held, Judge Benitez signed a decision
convicting the accused Elpedes; such decision dated January 31, 1959 was
never promulgated. On February 9, 1959, the decision in the case was set
for promulgation, but the accused asked for postponement which was grant-
ed up to March 9, 1959, and later, presumably on the last date, a decision
also dated January 31, 1959 was promulgated acquitting the accused. It
happens sometimes that a judge after preparing a “draft” of a decision
acquitting or convicting a defendant, upon further deliberation afterwards
signs and promulgates -another decision convicting or acquitting the defen-
dant. Possibly some judge after signing a judgment of conviction, has
afterwards signed and promulgated a judgment of acquittal. Yet, it is un-
heard of, verging on the suspicious, that on the same day a judge should
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ecisions, one of conviction and one of acquittal, and on extreme-
lable terms. This was what happened in the Elpedes case. The.re-
fore, counsel for the losing party, AﬁOSa,.could not b_e blamed for i‘mplymg
something wrong, and for resorting to this Court against Judge Benitez ‘a\nd
“enclosing in support of his accusation a copy of the unpror_nulgated decision.
PeopLE v. ELPEDES and ANOSA, G. R. No. L-16535, April 29, 1961.

sign two d
Iy irreconci

Lecar ETHics — DISBARMENT — DOUBLE JEOPARDY IS NOT A Pro-
pER DEFENSE IN DISBARMENT PROCEEDINGS BECAUSE THEY DO NOT PAI}:
- ¢AKE OF THE NATURE OF A CRIMINAL CASE. — Attorney Vailoces, in his
k:apécity as notary public, acknowledged the execution of a docn;lment l;))ur-
porting to be the last will and testament of one de Jesus. In the probate
court it was found out that the document was a forgery. A crlrm'nal action
as consequently brought against him ar}d h.e was con_v1cted: While serving
sentence, disbarment proceedings were instituted against hup. He claimed
double jeopardy. Held, that there is no double jeopardy. The defendant
is. not placed in the predicament of bemg Prosecuted for the same offense,
‘disbarment proceedings not being a criminal case. DE JEsus-Paras v.
VarLoces, Admin. Case No. 439, April 12, 1961.

PorrTicAL LAW — ADMINISTRATIVE Law -— A JUSTICE OF THE
PrAcE SUSPENDED BY ADMINISTRATIVE ORpER Is NoT ENTITLED TO Pay-
MENT OF SALARY DURING SUSPENSION UNLESs s0 PROVIDED IN THE ORDER
\¢ SUSPENSION OR OF REINSTATEMENT. — This is a petition for {:eyiew
écking reversal of respondent’s decision denying ‘the claim of petitioner
tufino Abuda for payment of his salary as Justice of the Peace of Gen.
facArthur in Quinapundan, Samar, during the period of his suspension.
detitioner was convicted by final judgment of the crime of libel by the
SFI of Samar. Subsequently, an administrative order dated 3 November
952 was issued ordering his indefinite suspension from office by virtue
of the conviction. The order was followed by a letter asking petitioner to
esign or face dismissal. Petitioner filed a petition for reinstatement and
ikewise sought absolute pardon, which were either denied or not acted
pon. Petitioner tendered his resignation but withdraw the same later and
greed to submit to administrative investigation by the judge of the CFIL.
" Finding the criminal offense insufficient as a ground for suspension the
udge of the CFI recommended exoneration from the administrative com-
plaint. Upon the foregoing recommendation the President ordered peti-
ner’s reinstatement on March 6, 1956 without salary during the period
of ‘suspension, on the ground that, although the offense committed was
neither serious nor directly connected with his office, still “his conviction
“teflected on his fitness for the position in view of  which he should be
punished accordingly.” Held, petitioner is not entitled to back salaries,
“applying sec. 260, par. 2 of the Revised Administrative Code: “In case of
a-person suspended by the President of the Philippines, no salary shall be
-paid. during the suspension unless so provided in the order of suspension;




SUPREME COURT CASE DIGEST 69

e [VoL X1} 61]
ials from collecting the charges that should be paid by the importer out
f the proceeds of the sale of the imported merchandise under Sec. 1397
¢ the Rev. Adm. Code, which would have been recovered had the trial
sait not issued the restraining order. Held, the contention is unmeritorious.
he purpose of the injunction has never been attained, because notwith-
nding the issuance of the writ, the merchandise never left the posssssion
the Collector, and so there is nothing for which the injunction bond
dd be liable. Although the issuance of the writ temporarily stayed the
eding regarding forfeiture, this is of no consequence, considering that
-case of forfeiture only the merchandise forfeited stands responsible for the
ment of the customs liability. In other words, the injunction bond
swers for the release of the merchandise, the former merely takingthe
ace of the latter, and if the release is not effected there is no valid reason
forfeiting the bond. MeNDOzZA ». Er1BERTO Y DAvID, ef al., G. R. No.

452, March 27, 1961.
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PoriricaL LAW — ADMINISTRATIVE Law -—— THE OWNER OF A PIECE
Lanp, WHIcH 1s PrIvaTE PROPERTY, Is NoT REQUIRED TO RESORT TO
MINISTRATIVE REMEDIES As A CONDITION PRECEDENT TO A. JUDICIAL
OURSE FOR THE PROTECTION OF HIs ALLEGED RIGHT. — Baladjay insti-
d- this case against the Director of Lands and Balcita on June 3, 1958.
his complaint, he alleged that he is the owner in fee simple of the land
question; that the Director of Lands issued a free patent title over said
in favor of Balcita; that the registration of the patent is pending in the
ice of the Register of Deeds; that the free patent was issued without
cting the necessary investigation and that the plaintiff suffered da-
s in consequence of these acts. Plaintiff asked for the annulment of
cr: free patent and damages. The Director of Lands filed an answer
erein he admitted that he issued the free patent but averred that the lot
inherited by Balcita from her parents. By way of defense, he alleged
the court has no jurisdiction over the subject matter since the plaintiff
ot exhausted nor availed of the administrative remedies. Balcita filed
iotion to dismiss on the same ground. The Court of First Instance dis-
sed the complaint. Hence, this appeal. Held, that the doctrine requit-
that administrative remedies be first exhausted before a recourse to the
t of justice may be had and the legal provision giving the government
xclusive authority .to seek cancellation of a title issued in conformity
a homestead patent and reversion of a land to the public domain, are,
be very nature of things, confined in their application to lands of the
¢ domain which have been granted by virtue of such patent in pur-
e of the Public Land Act. They are inapplicable to private lands, not
those acquired by the government by purchase for resale to indivi-
Plaintiff alleged in his complaint that the lot was his private pro-
ty. . The complaint does not indicate that the plaintiff derived his title
: the government or that said lot had ever been under the jurisdiction
vt.he Director of Lands. As such he was not bound to resort to adminis-
tive remedies as a condition precedent to a judicial recourse for the pro-

the interest of hjs municipalj
municipality
SER, G. R. No. L-16221, April 29, 1961,
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tection of his alleged right. B v
April 26, 1961 g g ALADJAY v. CASTRILLO, G. R. No. L-14756,

—
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ficate of naturalization on the ground that the same was obtained illegally
or contrary to law. It is not disputed that Go filed his petition for natural-
ization before the expiration of one year from the filing of his declaration
of intention to become a citizen. The lower court, however, held the view
that he had substantially complied with the requirement of Sec. 5 of the
Naturalization Law to the effect that petition for naturalization must be
filed after one year from the filing of the declaration of intention, because,
after .all, the hearing of the petition was held more than one year after the
filing of his declaration of intention to become a citizen.  The issue now
is whether the matter of Go’s citizenship is res judicata. Held, the lang-
uage of the law in the matter being express and explicit, the ruling of the
lower court amounts to.a substantial change in the law, something which
courts can not do, their duty being to apply the law and not to tamper with
it (Cui v. Dinglasan, 47 O.G. No. 12 Supp. 233; Orestoff v. Government,
71 .Phil. 240). The doctrine of estoppel or of laches does not apply
against the Government suing in its capacity as Sovereign or asserting gov-
ernmental rights. The Government is never estopped by mistakes on the
part of its agents (Pineda v. CFI of Tayabas, 52 Phil. 803), and estoppel
cannot give validity to an act that is prohibited by law or is against public -
policy (Eugenio v. Perdido, L-7083, May 19, 1955). Furthermore, a deci-
granting citizenship does not really become executory, and a naturaliza-
n_proceeding not being a judicial adversary proceeding, the decision ren-
dered therein is not res judicata as to any of the reasons or matters which
would support a judgment cancelling the certificate of naturalization for
illegal or fraudulent procurement. As a matter of fact, a certificate of na-
ization may be cancelled upon grounds or conditions subsequent to the
granting of the certificate of naturalization. (See Bell v. Attorney General,
Phil. 667; U.S. v. Spohrer, 175 Fed. 440). RepusrLic ». Go Bon Lk,

..R. No. L-11499, April 29, 1961.

s

Poriticar Law — TaxaTioN — For Purposes' oF COMPUTING THE
ADVANCE SALES TAXx DUE TO IMPORTED -AUTOMOBILES, THE PARTICULAR
MARK-UP As Fixep 1N Sec. 183 (B) IN RELATION TO SECTIONS 184 AND
185 oF THE NIRC SHALL BE AppED TO THE LANDED Cost. — The Mayon
otors, Inc. imported automobiles, 13 of which have a total landed cost of
ess than $5,000 each and 4 inh excess of said amount. The Commissioner
of Internal Revenue assessed against the importer $35,353.22 as deficiency
advance sales tax on the 17 automobiles. On appeal, the Court of Tax
Appeals increased the amount to P58,968.43. Hence, this present appeal.
eld, for purposes of computation of the advance sales tax due to imported
tomobiles, the corresponding “mark-up” shall be added to the total landed
st to. determine whether the gross selling price does not exceed P5,000
and hence taxable under sec. 185 or whether the gross selling price exceeds
P5,000, in which . case it shall be taxable under sec. 184 of the NIRC. But
befo;e. the proper mark-up can be determined, the selling price shall first
be determined theoretically by using 50% as the “mark-up” it being the mini-
mum fixed by law. Thus, if the car has a landed cost of P4,696.50 and




SUPREME COURT CASE DIGEST 73

v v auvials [Vol. X

the 50% “mark-up” is added to that landed cost, the taxable value of the:
car would be $7,044.75. Hence, the car would fall under sec. 184 and?3
the rate of “mark-up” applicable is 100% and not 50% (sec. 183 (B))
Mavon Morors, Inc. v. COMMISSIONER OF INT. Rev., G. R. No. L-15000
March 29, 1961. :

i e Deputy Commissioner of Internal Revenue re-
chosed cti:dp;}i's ltzriazfnaih prose’iut)i,on for violation of the National Inter-
allm}Ill:enue Code. While the case was being .investigated, the defe'ndant
ote to the Commissioner offering to compromise the-case and agreeing to

he full amount of the tax subject to terms. .Thls compromise agtee-
ot s approved by the Commissioner who advised the city attorney of
Fnt WZ l'JIPhe'latter agreed .thereto and the case was considered closed
| ’:l i:l;u:nated, Later, the defendant obtained the Commissioner’s approv;l
i To THE TAXPAYER, BUT NoT To THE GOVERNMENT, 50 THAT WHERE THE o pay his tax liability by i,és'tﬁng}emz ; Dt'efemi::it Ezd:ul;;yg]fergsl g(c)zora;
B R failed to pay in full his obligation and t ®1,
i THE CTA, THE GOVERNMENT CANNOT SEEK RECOURSE T0 THE CTA BUT Pjglt;m ' In view o?a this an information for violation of th?dNIRfCﬂ“},:}s
ed against him. One week after its filing, _the defendant pai dm ull }115
ligation and the penalty. However, t}.le city attorney refuse }tl?hwlt -
draw the information and the defendant filed a motion to guash whic \;r’:s
sustained. Hence, this appeal. It is contended ‘by the city aFtorne)l;1 that
e Commissioner lost his authority to compromise the case s:ince t fe }1]n
ormation was filed prior to the full payment by the defe:n ant.c;] ];:S
bligation and the penalty. Held, untenable. The con}tennolx: mig tthe
orrect if there was no compromisg agreement entered mtod etween the
fendant and the Commissioner with the kx'lowledge_ of anh corfurrence
y. the city attorney prior to the filing of the information or f\ at there \Iillas
on-compliance of the agreement. The case of‘ Rovero v. mpa;a(l)d( hot.
482, May 5, 1952) is not applicable. In said case, tl:xe court ele t ;;1
Commissioner of Customs may not compromise <.1e'c1ded cases; ;n the
ant case the compromise was made prior to the .fllmg of. tl}e 1r11 orma-
US v. Chua Pue (22 Phil. 377) is not in point, for it involves an
ffer of compromise which was rejected by Fhe Collgctor of ?nternal Reven}x}xe
not approved by the Secretary of Finance; in the instant case the

come tax return for the year 1951, the defendant claimed certain deductions,
These deductions were found to have been improperly made. On Dec. 11,
1951, Dy Chay was assessed in the sum of P24,588 as deficiency iricome;
tax. This assessment was found to be correct by the Collector of Internal
Revenue who demanded the same from Dy. Dy neither appealed to th
Court of Tax Appeals nor paid the new tax assessed against him, wher

Rizal for the collection of said income tax. Dy moved for the dismiss
of the case on the ground that since the establishment of the Court of Tax
Appeals, an ordinaty court has no jutisdiction to entertain cases involvin
the collection of internal revenue taxes. The trial court dismissed the case
Hence, this appeal. Held, that the appeal is meritorious. Under secs,

and 11 of R. A. No. 1125, the Court of Tax Appeals only assumes juris
diction (exclusive appellate) over a case involving a disputed assessment i

ternal Revenue and this takes place only when the appeal is by the t S endant’s offer of compromise was duly approved by the C‘om;nl,ssut)ne:
payer who is adversely affected by the decision. Under sec. 11 the only the city attorney. Morris v. US (123 Fed. Zd'_ 957) flshlrre c‘a?. i
one who can appeal is the taxpayer adversely affected by the decision of the fefers to an offer of compromise. made after the ﬁhngf 'ﬁn t ef cc;\mp_alfnr,
Collector. No such right is given to the Collector, or to the government. 38 e the compromise was entered into long before the filing of the infor-

It would therefore appear that R. A. No. 1125 only provides for a remedy 8 tion. Finally, Rule 123, sec. 9, Rules of Court, is inapplicable bec ause ét
) - reference to a criminal case not allowed by law to be coinpromlseb.

where the taxpayer neither pays the tax assessed against him nor contes €. instant case involves a tax case which the law expéesiiy Iilll O“Izslg;};

its validity before the CTA, the only remedy left to the government ompromised (sec. 309, NIRC). PeopLE MaepaLuvo, G. R. No. L- ’

from distraint and levy, is to enforce its collection by judicial action in th \pril 20, 1961. ‘

ordinaty courts. REPUBLIC ». Dy Cuay, G. R. No. L-15705 April 15 :

1961. " RemepiaL Law — Civic Procepure — THE Acr oF COUNSEL IN

2

RUPTLY REsTING THE CASE OF THE DEFENDANT IN TH:Z LAT;I?;H s

PoLrticaL Law — TAXATION — WHERE AN OFFER OF COMPROMISE $5NCE DoEs Nor CoNSTITUTE A CONFESSION oF_JUmh}ﬁfi \ ere stock-

; ernandez is the owner of 30 long tons of scrap "OnTW C T\'Vk filed a
) ion ick tile

Fars To Pay THE Furp AMOUNT OF THE TAX so THAT A CRIMINAL d at the yard of Tan Tay Chu.?n. Defe}r:dant Tan o(f) }tghe setap iron

ACTION 15 INSTITUTED, AFTER WHICH THE TaxpAYER Pays THE BALANCE, levin suit ‘against Tan Tay Chuian for t C recovery Tay Ch Pur-
gedly belonging to him and in the possession of Tan Tay Chuan. £

t to an order of seizure, the sheriff of Manila seized the scrap 1r;n

belonging to plaintiff. Plaintiff filed a third party claim but because de-

PROMISE. — Defendant was found in possession of prohibited articles for
which he was required to pay specific tax in the sum of P24,438.40. He

-
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fendant filed an indemnity bond, the scrap iron was not returned to him.
Hence, plaintiff brought this action for damages. After the issues have
been joined, the case was set for hearing. Plaintiff rested his case, and
defendant’s counsel presented the sheriff as witness and asked for postpone-
ment because the defendant was not present but the trial court would not
consent unless counsel would be willing to pay reasonable expenses to
plaintiff for his having to come to trial again if postponement were grant-
ed. Counsel instead of pressing his request for postponement, abruptly
rested the case. Subsequently the court rendered judgment against the de-
fendant. Deferidant appeals, contending that his counsel’s action in resting
the case constituted confession of judgment. Held, untenable. At most,
it might be considered as a mistake or lack of foresight or preparation on
the part of counsel. But a client is bound by the mistakes of his lawyer.
If such grounds were to be admitted as reasons for reopening cases, there
would never be an end to a suit so long as new counsel could be employed
who could allege and show that prior counsel had not been sufficiently di-
ligent, or experienced or learned. FerRNANDEZ ». TaN Tione Tick, G. R.
No. L-15877, April 28, 1961.

RemEepiaL Law — Civih PROCEDURE — A COMPLAINT SEEKING TO
Repuce THE MonTHLY RENTAL FIXED BY A FINAL JUDGMENT OF THE
Court, THERE BEING No Law To THE CONTRARY, STATES No CAUSE oOF
ActioN. — Angel Olaes and his wife were registered owner of Lot No.
1095 situated in Rosario, Cavite. Said lot was occupied by Alejandro
Quemuel and his wife on which they erected their house. In a complaint
filed in the CFI of Cavite, the Olaes spouses sought to recover possession
of said lot and rentals therefor. In a verified answer, the Quemuel spouses
admitted plaintiff’s ownership. but contended that their occupation was gra-
tuitous. The court ordered the Quemuel spouses to return possession of
the lot to the Olaes spouses and to pay P20.00 a month to the latter until
they shall have vacated the premises. The Quemuel spouses filed the pre-
sent complaint in order to forestall ejectment. In said complaint, the
Quemuel spouses sought to reduce the monthly rental fixed in the previous
civil case and to compel the Olaes spouses to sell the portion of the lot
where their house was erected to the former. The Olaes spouses filed a
motion to dismiss which was granted by the court. The Quemuel spouses
appealed. Held, appeal is without merit. The "dismissed complaint states
no cause of action. A cause of action presupposes a right of the plaintiff
and a violation of such right. According to the complaint itself, the ren-
tal of P20.00 monthly and the order to vacate, were provided in a prior
judgment which is final and its validity is not assailed. There being no
law that fixes the rental of the same land at 7-1/2% of its alleged market

value, the plaintiffs have no right thereto, or a right which could be violat-
“ed. The defendants are not compelling the plaintiffs to rent the property
but wanted them to vacate it. If the rental determined by the court were
excessive, plaintiffs are free to vacate the property. QUEMUEL, et. dal., .
Ovazs, et. al., G. R. No. L-11084, April 29, 1961.
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RemepiaL Law — Civin PROCEDURE — A DEecIsioN DIRECITI;\;G
ParTITION Is NoT FinaL, HENCE Not ApPPEALABLE. — On June 5, 1933,

ilia F. Vda. de Zaldarriaga commenced on action against

- ;:Ef;l dg;es]iiidgui!alupe and Jesus, all surnamed Zaldarriaga, for the par-
tition of four parcels of land of the Ca.dastral Survey of Ca%z, Ne,iglros;l e?t(i;

cidental.  Judgment was rendered against the ‘d_efendants.. pon t fl:) feath

of defendant Pedro Zaldarriaga, his widow, petitioner herein, was su (si e

ed for the deceased defendant. . Upon motion, petitioner was granted Iiv

i isi f the court. Mean-
tension to perfect an appeal from the decision o 2

c\t}‘}?islee)t{hznother de%endants in the case filed their cash appeal bond, ngtﬁ?e
of appeal and record on appeal which were approved by the court. Within

i > extension, petitioner filed a pleading asking in effect for l?ave
:}c:eagZ;tdSis record on app;aea.l filed by the other defendants. She x\ias %w.en
instead 20 days within which to file a separate {ecord on appea o rior
to the filing of said record on appeal, respondent filed a motion to 1lsm1scs!
the appeal of petitioner upon the grou.nd. that the record on appea gnd
appeal bond had not been filed either within the 30-day reglamentary perio

" or within the extension of five days granted by the court, it ,z}ppeimng
that what petitioner had done was merely to file a motion askmgh ord efave.
to adopt the appeal bond and record on appeal filed by the ot erf. elen;
dants. The court sustained the motion and dfeclared the decision final as
far s the estate of the deceased Pedro Z?ldarrlagadwas concerned.d %;Ilen:;
i tition for mandamus. Held, while respondent court erred i |
;}llllzwli)sg petitioner to adopt the appcal_ bond and 'the reco'rd on preal fxl}eld_
by the other defendants and in sustaining the motion to dismiss because E;’f'e
appeal bond and record on appeal filed by the other d_efendants dw?le dsuh i
cient for the purposes of the appeal and t?ecause petitioner ba : ile g er
separate record on appeal on time, still this Court is constrained to deny
the present petition for mandamus to compel the respondent court to fg‘lve
_due course to petitioner’s appeal, for the. reason the}t the d;cxslon rom
which she and her codefendants are appealing is not final but' %nterlocutory
(Fuentebella v. Carrascoso, L-48102, May 27, 1942). A decision or order
directing partition is not final because it leaves something more to be done
i the trial court for the complete disposition of the case,-namely, tl_1e ap-
pointment of commissioners, submission of their report W.hlch, according ta
law, must be set for hearing. It is only after said hearing that the court
may render a final judgment finally disposing of the action (Rule 71, Sec.
7, Rules of Court. VDA DE ZALDARRIAGA 2. HoN. ENRIQUEZ, et al., G. R.
No. L-13252, April 29, 1961.

REMEDIAL Law — CiviL PROCEDURE — FAILURE To ANSWER A
CouNTERCLAIM WARRANTS AN ORDER OF DEFAULT, EXCEPT AS TO A
Cause 1N THE COUNTERCLAIM WHICH IF ANSWERED WouLp MERELY
REQUIRE A REPLEADING OF THE COMPLAINT. — Zambales Colleges, Inc.,
filed a suit for damages in the CFI of Zambales against Ciriaco Villanueva.
The defendant set up a counterclaim with three causes of action. The plain-
tiff moved to dismiss the counterclaim. The court denied the motion.
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After such denial and due to the failure of the plaintiff to answer the

" counterclaim, an order of default as to the counterclaim was entered upon
motion of the defendant. Consequently, a writ of execution was issued.
A petition for certiorari and prohibition to set aside and annul the writ
was filed. Held, that the judgment of default will lie only against those
causes of action in the counterclaim which must be answered. But such
order of default will not affect those causes of action in the counterclaim of
the defendant which if answered would merely require a repleading of the
complaint. ZamBaLEs COLLEGES, INC. ». COURT OF AprpeaLs, G. R. No.
L-16371, March 28, 1961.

RemEDIAL LAW — CrviL PROCEDURE — THE NEGLIGENCE oF COUN-
sEL IN Nor INFormiNnG His CLIENT THAT HE HAD RESTED His CASE
Dors Nor Constrrure ExcusaBLE NEGLIGENCE. — In an action for dam-
ages brought by Femnandez against Tan Tiong Tick, defendant’s counsel,
after plaintiff rested his case, presented the sheriff as witness and then
asked for postponement because the defendant was not present. The trial
court would not consent unless the counsel . would be willing to pay reca-
sonable expenses to the plaintiff for his having to come to trial again in
case of postponement. Counsel instead of pressing his request abruptly
rested the case. Subsequently, the court rendered judgment against the
defendant. Hence, this appeal. Defendant contends that the negligence of
his counsel in not informing him that he rested the case and the negligence
of defendant himself in not inquiring from his counsel about the status of
the case is excusable negligence. Held, untenable. Negligence is excusable
where it is caused by failure to receive notice of the action by a genuine
and excusable mistake or miscalculation, by reliance upon the assurances
given by those upon whom the party had a right to depend. Here it ap-
pears that appellant himself as well as his counsel were duly notified and
had full knowledge that the case was to be heard and his counsel conducted
the hearing thereof. Considering that the client is bound by his counsel’s
conduct, appellant cannot now seriously contend that he was not notif
that the case was already submitted for decision. As a client he should
have been in contact with his counsel from time to time in order that he
may be informed of the progress of his case, thereby exercising that standard
of care which an ordinarily prudent man bestows upon his important busi-
ness. FERNANDEZ v. TAN TioNG Tick, G. R. No. L-15877, April 28, 1961.

REmMEDIAL LAW — Civir PROCEDURE — WHERE THE DerenDANT
APPEARED IN RESPONSE To SumMoNs, PRESENTED A MoTioN TO Dasmrss,
AND THE COMPLAINT 1S SUBSEQUENTLY AMENDED, No NEw SumMMONS
Neep BE ServeEp uron HIM WwITH RESPECT TO THE AMENDED
COMPLAINT. — Ong Peng filed an action on April 15, 1958 against
Jose Custodio to recover a sum of money representing the value of goods
and materials obtained from the plaintiff. Notice was duly served and
the defendant filed a motion to dismiss on the ground of prescription
on April 30, 1958. The plaintiff answered the defendant’s motion and
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attached to it was an amended complaint, setting forth the promissory
‘note supporting the claim. No answer to the amended complaint was
“filed and no objection to its admission was interposed. On May 21, 1958,
e court admitted the amended complaint on the ground that no
objection theteto was made, and on May 28, 1958 the same court denied
the motion to dismiss. The copy of t_he order of admission of th7e
amended complaint was sent by ordinary mail on May 31 to the defendapt s
attorney and the denial of the motion on June 16. The defendant. failed
to file an answer to the amended complaint, hence a d_eclaratxox'm f’f
default was entered by the court upon motion of the plaintiff. P1a1n.t1ff
presented his evidence and judgment by default was rendered against
defendant. On appeal from the denial of his petition 'fo_r 'rel.lef the
defendant argued that he never came under the court’s jurisdiction for
the purposes of the amended complaint for the reason that the same
was not served upon him with summons and in accordange with section.
10, Rule 27, Rules of Court, and invoking the case of Atkins v. Domingo
(44 Phil. 680). Held, untenable. In the case invoked bY the appellant,
summons was properly served under the ori‘glnal complaint and ‘before
defendant can appear another amended complaint was served by reglstered
mail. In the present case, the defendant had already appeared when
e amended complaint was setved, in fact, he presented a motion to
ismiss. Hence, if the defendant had already appeared in response to the
irst summons, so that he was already in court when the am(::nded com-
plaint ‘was filed, then ordinary service of that pleading upon him, person-
y or by mail, would be sufficient and no new summons need be
tved upon him. Onc PEnG v. Cusropro, G. R. No. L-14911, March

5, 1961.

. ReEmepiaL Law — CiviL PROCEDURE WHERE THE MAYOR
REDEEMS MuNICIPALITY PROPERTY, THE FACT THAT THE REDEMPTION
oNEY pIp Nor CoME FROM THE MUNICIPALITY DOES Not TAINT THE
TraNsAcTION wITH INVALIDITY. — Pursuant to a writ of execution in
2 -civil case the sheriff sold at public auction on July 16, 1957 a parcel
of land belonging to the municipality of Caba, La Union, subject to
redemption within one year. Exactly one year thereafter the municipality
‘of Caba, through its mayor, redeemed the property and a certificate of
Tedemption was issued and registered. Purchaser Mangaser petitioned the
court for a final deed of sale, contending that the redemption was invalid
cause the redemption money did not come from the municipality but
om the P.T.A. of Caba, of which the mayor was president. Petition
Was denied, hence, this appeal. Held, the fact that the redemption money
ld not come from the defendant cannot taint the transaction with
“invalidity, it being a mere accommodation which the P.T.A. deemed wise
to extend. The mayor redeemed the property in his capacity as mayor,
Otherwise, the sheriff would not have allowed the redemption, considering
that the property belonged to the municipality. GeroniMo ». MuN. OF
CaBs AND Mancaser, G. R. No. L-16221, April 29, 1961.
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RemEDIAL LAw — CRIMINAL PROCEDURE — THE JURISDICTION OF
THE CourTs IN CRIMINAL OFFENSES IS DETERMINED BY THE PENALTY
Provipep By Law For THE OFFENSE AND NOT THAT IMPOSED ON THE
Accusep AFTER TriaL. — The defendant was charged in the Court of
First Instance with violating article 277 of the Revised Penal Code, which
imposes upon parents who shall neglect their children by not giving them
the education which their station in life requires and financial condition
permits, arresfo mayor and a fine not exceeding P500. According to
the defendant, as the penalty imposed for the violation of article 277 is
arresto mayor and a fine not exceeding P500, pursuant to section 87 (b)
R. A. No. 296 (the Judiciary Act of 1948, as amended) it is the muni-
cipal court that has jurisdiction of the case. The defendant was, found

guilty as charged (his motion to dismiss having been denied) and sentenced.

to suffer 2 months and 1 day of arresto mayor and to pay a fine of
$200, with subsidiary imprisonment in case of insolvency. The defendant
appealed, again raising the question of jurisdiction. Held, since the penalty
imposed for the violation of article 277 of the Revised Penal Code is
both imprisonment and fine, the penalty cannot be split into two: the
municipal court which has jurisdiction of an offense in which the penalty
provided by law is imptisonment for not more than 6 months, imposing
the imprisonment and the Court of First Instance which has jurisdiction
of a case in which the penalty imposed by law is fine of more than $200,
imposing the fine. Consequently, as the jurisdiction of the courts in
criminal cases is determined by the penalty provided by law for the
offense and not that imposed on the accused after trial, the Court of
First Instance has jurisdiction of the case and correctly took cognizance
of it. PeopLeE ». CuerLro, G. R. No. L-14307, March 27, 1961.

RemepiaL Law — CriMINAL PROCEDURE — THE LAw DOES NOT
Impose uroN THE CourtT THE DuTrY TO APPRISE THE ACCUSED OF
THE NATURE OF THE PENALTY TO BE METED OUT TO HmM N CASE HE
Preaps Guirty To THE CHARGE WITH THE ASSISTANCE OF COUNSEL. —
This is a review of 2 sentence of death imposed upon the defendant by
the CFI of Rizal. It appears that the defendant with two others, while
serving their respective sentences in the New Bilibid Prison, conspired and
confederated together in stabbing one Almario -Bautista, from the wounds
of which the latter died. All the three accused pleaded not guilty but
appellant herein moved at the hearing that he be permitted to withdraw
his former plea of not guilty and substitute one of guilty. After pleading
guiliy, the counsel for the accused moved that the :minimum penalty - be
imposed in view of said plea of guilty. The prosecution objected to the
motion contending that since the special aggravating circumstance of quasi-
recidivism is present, which cannot be offset by the mitigating cir-
cumstance of plea of guilty, the imposable penalty should be death. Sus-
taining the objection of the prosecution, the court sentenced the appellant
to death. Held, there is no merit in this appeal. When an accused is
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onnection with a criminal charge, ‘the only.duty of. thel-)lcourt
him of its nature and cause soO that he may be a ehto
as well as the circumstances attendaflt therz?to. And \fv }el:n
f a serious nature it becomes the imperative duty of his
during the reading of the information but
to explain to him the real import of the c'harge ) Itshat t};]e réna?;
o lize the gravity and consequences of his plea. But the s
t}':i reain the law that imposes upon the court the dgty to. a};:px;se'f 11_11'e
by : d out to him might be 1
nalty to be mete : .
what the nature of the pe : d out to bim mig b ¥ im
' i ts duty being limite
lead guilty to the charge, i him
gﬁléi’l of tghe nature and cause thereof. PeoPLE ». AMa, G. R No

§.14783, April 29, 1961.

raigned in ¢
. to. inform
smprehend it,
e charge 1s O : )
ounsel not only to assist him
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CiviL Law — COMPROMISE — AN AMICABLE SETTLEMENT ENTERE];
E OF HI
VaLmp THOUGH THE SIGNATUR ]
70 BY A PARTY LITIGANT IS ONATURE O
1E COMPROMISE AGREEMENT.
UNSEL Doges Notr APPEAR IN T .~ Hled by
o f i i ord on appeal and briet wa |
on for leave to file typewritten rec «
unsel for Fernandez in the Supreme Couirt on alle_gatlon of poverdty W}z}cg
e court denied, finding the allegation UNMETILOTIOUS. A.secl:m_ trinoaltc::d
as filed asking for extension of time within wl?xch to deposit the es rgei
¢ of printing, for in the meantime an amicable settlement was being

otiated. Finally, a third motion was filed some tifne later praying }:hzt
appeal be considered withdrawn since a compromise has been reached,

ttaching to such motion the agreement made._ T.he signature of th;
sel of Fernandez, -however, did not appear In said comprgrr?_sedagtreis
ent. Held, that although the signature of couns?l of tl'.le e c;'l artxide_s
ssing in the compromise, such is nevertheless Vf!lld by vx;tue o a!:t s
23 and 2037 of the new Civil Code. An -amlcable settlement ei’nz d
to by a party litigant is valid although the signature of hlfs cclm.ns;: e(:)' 3
t appear, for a party to a case may, at any time before u}xla I:E gx{;d :
ter into compromise with the adverse party even without the owledg:
: However, the withdrawal of the appeal can-
der secs. 2 and 4 of Rule 52, Rules of

t be permitted for that would, un d les o
ourt, have the effect of reviving the appealed decision anc.! thus col::travetr:
é intention of the parties. Judgment rendered according to the con

omise.. S1son v, FERNANDEZ, (CA) No. 24943-R, November 23, 1959.

Ns — Manpamus WiLe Nor Lie
PROPERTY SEIZED IN AN EXTRA-
MORTGAGE ON PETITION OF A
jeep which he sold on

. Crvir Law — CrepiT TRANSACTIO
10 COMPEL THE SHERIFF TO RELEASE
ubiciAL ForecLOsURE OF 4 CHATTEL
‘TuRD-PARTY CLamMANT, — C. N. Hodges owned a
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:& p“le}?’] 1957 to Florenting Jerez [vol. xq 61]
< vehicle to vend 2 on installmen i
On April 29, 195;& as secutity for the fy]f paymen tWhF ‘I:‘ furn mortgage M8 < miscalculation. Having seen, as he admitted, vehicles approaching at
i O the purchase price stance of 50 yards, he should have refrained from crossing the path of

incoming vehicles driven at a fast clip or if he had to cross, he should
increased his speed to avoid being caught by the incoming vehicles.

: ppellant is also guilty of negligence. If he had exercised the care
The mortgaged: juired of him as a driver of a public utility by the circumstances of the
e and time, he could have seen the offended party while it was about

ross the lane and thus take the necessary precautions. This is not a
of the application of the emergency rule in which the driver, in order
save himself, has to injure someone. This is rather an application of

last _clear chance rule. ProPLE ». DE Jova, (CA) No. 22963-R,

uary 28, 1960.

. g
¢l g € m
sa [e Ho es upon beln u’]f()rn]ed ( )t t 1 1e S€1zure of dl otor VethIE

filed a third :

-party claxm wit .

to release the vehicle, H::itg}:e st}t]fleﬁr?iY;gqal sheriff, byt the latter refused
! g - _ N

CrviL LAw — PERSONS — IRREGULARITIES IN THE APPLICATION FOR
IssuaANCE OF THE MARRIAGE LICENSE Do NoT NECESSARILY VITIATE
JE MARRIAGE, IF ALL THE ESSENTIAL REQUISITES FOR THE VALIDITY
THE SAME ARE CoMPLIED WiTH. — Anita de Leon and her son filed
omplaint for support and damages against Pablo San Gabriel, Jr. The
er in his answer denied the allegations in the complaint regarding the
. that Anita was his wife and that the child was begotten out of their
tionship, filing as a counterclaim an action for the annulment of
arriage, on the ground of irregularities in the application and issuance of
marriage. license; that his signature in the application was forged; that
Jicense was not signed by the assistant Civil Registrar as subcribing
fficer but by a clerk in the same office; that he was not a resident of
angonan, Rizal, at the time of filing of the application but of Manila
that the application should have been made in Manila or in Pasay,
ta’s residence. As to the complaint of Anita a stipulation of facts was
ched and what is left for judicial determination is the counterclaim
of - annulment of marriage. The trial court dismissed such counterclaim.
lo appealed. 'Held, that the dismissal is correct. As to the forged
gnature, aside from Pablo’s bare statements, no other evidence can be
nd to substantiate his claim. Besides, his forged signature when com-
red with his admitted signature was strikingly similar. The other
gularities do not necessarily vitiate the marriage if all the essential
uisites for the validity of the same wete complied with. Lack of
sidence alone or that the application contained false statements would
ot affect the validity of the marriage. Along the same vein, lack of
tithority on the part of the subscribing officer would not render a marriage
since such irregularity is primarily the look-out of such subscribing
cer especially more in this case when said clerk had been signing the

e of the Assistant Civil Registrar in marriage licenses with the tolerance
SAN GaBrIEL ». SaN GasrieL, (CA) No.

CrviL L
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Cvir Law — Persons — THE ProsecuTiNG OFFICER, IN CASE OF

were negligent. The offended
NON-APPEARANCE OF THE DEFENDANT IN AN ACTION FOR ANNULMENT




82 ATENEO LAW JOURNAL

OF MARRIAGE, SHALL INQUIRE WHETHER OR NoT COLLUSION EXIsTs; IN
THE ABSENCE THEREOF, HE SHALL INTERVENE FOR THE STATE TO
TAKE CARE THAT THE EVIDENCE FOR THE PLAINTIFF 1s NoT FaBRICAT-
Ep. — Plaintiff Anita de Leon and her son filed a complaint for support
and" damages against Pablo San Gabriel, Jr. The latter denied in his
answer that Anita was his legal wife or the boy his son, and prayed in a
counterclaim for the annulment of the marriage on the ground of duress
and irregularities in the application for the issuance of the marriage license.
All ' these  allegations have been traversed by the former. The parties
entered into a-stipulation of facts in which Pablo recognized the child
begotten- by Anita as his son and bound himself to give a monthly support
of P50, while Anita renounced her claim for damages. Left for judicial
determination is the annulment of marriage. Anita through counsel ma-
nifested in open court that she would not oppose such action for annulment.
- Thus, the court ordered the City Attorney to inquire into the possibility of
collusion. Finding no collusion, the said officer intervened to ascertain
that the evidence of Pablo was not-fabricated. After trial, the court dis-
missed. the counterclaim for the annulment of marriage. Pablo appealed,
assigning the City Attorney’s intervention as erroneous. Held, untenable.
Atticle 88 of the new Civil Code says, “no judgment annulling a marriage
shall be promulgated upon a stipulation of facts or by confession of judg-
ment. In case of non-appearance of the defendant, the provisions of Art.
101 par, 2 shall be observed.” Article 101 par. 2 says, “in case of non-
appearance of the defendant, the court shall order the prosecuting attotney
to inquire whether or not collusion between the parties exists. If- there
is no collusion, the prosecuting attorney shall intervene for the State in
order. to take care that evidence for the plaintiff is not fabricated.” The
law is broad enough to authorize the prosecuting officer to oppose the
action for annulment through. the presentation of evidence of his own
finding, if in his opinion, the proof adduced by the plaintiff is dubious or
fabricated. SAN GaBrIEL ». SAN GasrieL, (CA) No. 23727-R, November
27, 1959.

CoMMERCIAL Law — INSURANCE — SEc. 2 oF R. A. No. 487 Im-
PLIEDLY REPEALED SEC. 91-B OF THE INSURANCE AcT, ORDAINING THE
PAYMENT OF 12 PER CENT OF THE AMOUNT OF THE CramM DUE THE
Insurep, aNp WHIiCH ProviDEs THAT “THE Lapse oF Two MoNTHs
FROM THE OCCURENCE OF THE INsURED Risk Wirr BE CONSIDERED
PrimMa Facie EviDENCE oF UNREASONABLE DELAY IN PAYMENT, UNLEss
SaTISFACTORILY EXPLAINED.” — On Aug. 9, 1948, defendant issued an open
policy in favor of the plaintiff, whereby the former undertook to insure,
in an amount not exceeding $30,000.00 all shipments made on and after
Aug. 5, 1948 “by the assured for their own accounts as principals or agents
for others or by others for account of the assured wherever assured has
insurable interest.” Shipments were to be “valued at: amount declared.
In the event of loss or damage prior to declaration the interest insured
shau be deemed to be valued at the amount of invoice including all charges
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erein plus, unless included in the invoice, any prepaid or advanced fre?ght
id/or freight payable vessel lost or not lost plus insurance premium
s ten (10) per cent.” On Mar. 26, 1953 100 gross 400 cartoons of
hnson talcum powder were shipped on board M. S. Me'nestheus froql
Biooklyn, N.Y., US.A. for Aguinaldo Bros. Co. Inc., Manila. On April
16, 1953, the ship caught fire and its cargoes were declared . a totgl loss,
iticluding those of plaintiffs. On the 22nd, plam'nff decl.afed the shlpr_nent
Iip P8,376, and the defendant issued a declaration certificate. Premiums
ind - documentary stamps were paid by the insured. and accepted by the
surer. The shipping documents required by tlTe insurer were presented
on June 2, 1953, and the insurance company rejected _and dl-sa.llowed th_e
‘insured’s claim. Thus, this action. One of the questions  arising here' is
Tether or not the unréasonable delay in payment of claims would entitle
-the insured to payment of 12% interest in a form of damages. Held, Sec.
LB of the Insurance Act has been impliedly repealed by Sec. 2 of R.A.
87 which ordains the payment of 12 per cent of the claim due the
insured, and which provides that, “The lapse of two months from the
‘sccurrence of the insured risk will be considered prima facie evidence o’f
nteasonable delay in  payment, unless satisfactorily  explained.”
GUINALDO Bros. Co. INC. ». METROPOLITAN INSURANCE Co., (CA), 56
).G5. 4238, January 11, 1960.

CriMiNaL Law — Acts oF Lascrviousness — THE Act OF MERELY
OUCHING A GIRL’S PRIVATE ParT anp NoTHING MoORE, WITHOHT
TireaT or ForCE Or ANy CoNsEQUENT PaIN or HumiriatioN, Does
Not ConsTITUTE AcTs OF Lasciviousness. — On her way back from an
and, the offended party, a girl 8 years old, was called by the defer.ldant
‘o was in his store. He lifted her, placed her on the window sill of
¢ store, lifted her dress and touched her private part over her panty.
he accused was charged with and convicted of the crime of acts of
civiousness. On appeal, it is asked whether or not the accused’s act of
duching once or three times the private part of the offend_e.d party over
r panty constitutes the crime of acts of lasciviousness penalized by article
6 of the Revised Penal Code. Held, it is obvious that the act com-
plained of consisted in appellant’s merely touching once or three times the
private part of the offended party, and nothing more. It was committed
without the presence of anybody as to cause humiliation to the offended
party, without the employment of any threat, force or violence, and without,
any consequent pain or injury. While this act is censurablc; it seems to us
that such was not sufficient to conclusively imply lewd design, an essential
fequisite in -acts of lasciviouness. We like to believe that the act was
done merely to satisfy a “silly whim.” The act does not fall within the

itview of article 336 of the Revised Penal Code penalizing acts of
lasciviousness. Rather, it is our opinion that the appellant’s acts fall under
article 287, paragraph 2, of the same Code, which penalizes the crime of
ight coercion or unjust vexation. PEeoPLE ». BErnaLpo, (CA) No.
26102-R, October 31, 1959. i
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CriMINAL Law — Acts oF LasciviousNess — THE FATHER OF THE
OFFENDED PARTY, THE LATTER BEING A MINOR, 1s COMPETENT TO FILE A
CoMPLAINT FOR AcTs OF Lasciviousness. — The offended party, Angelina
Magat, 8 years old, and appellant Bernaldo, 57 years old, are residents of
Kabalutan, Orani, Bataan. On October 19, 1957, Angelina was sent on
an errand by her mother. On her way back, Angelina was called by
Bernaldo who was in his store. He then lifted her and placed her on the
window sill of the store. While thus seated, he lifted her dress and
touched her private part over her panty once according to her written
statement and three times according to her testimony in court. .On
October 22, 1957, the father of Angelina filed a complaint with the JP
of Otani, Bataan, for acts of lasciviousness. The appellant having waived
his right to preliminary investigation, the case was forwarded to the CFI

- of Bataan where the corresponding information was filed. The question
. was raised as to whether or not the father of the offended party was com-
"petent to file the complaint. Held, that it was the father of the offended
party and not she who filed the complaint is, nevertheless, a sufficient
compliance with the law, for article 344 of the Revised Penal Code does
not say that the complaint should be filed exclusively by the offended party
although he or she is a minor, and that if the offended party does not file
it, his parents, grandpatents or guardians cannot do so. What this article
means is that if the minor does not or cannot file the complaint, the persons
named therein may do so in the order named. PEeoPLE ». BERNALDO,
(CA) No. 26102-R, October 31, 1959,

CriMINAL Law — AGGRAVATING CiRCUMSTANCES — TEHE FACT THAT
THE OFFENDED PARTY WaS IN THE 6TH MonTH PERIOD OF PREGNANCY
WuEN Rapep, Does Nor CONSTITUTE THE AGGRAVATING CIRCUMSTANCE
OF ABUSE OF SUPERIOR STRENGTH. — Hermogena Kalaw, the offended
party, was in the sixth month of pregnancy when she was raped by. the
-accused, Brigido Lindo. The accused was charged with and convicted
of rape. On appeal, this question is raised: WWhether or not there was
the aggravating circumstance of abuse of superior strength considering that
the offended party was in a state of pregnancy when sexually attacked.
Held, there is no evidence that her condition made her really any weaker
than she already was by reason of her sex; and her being a  woman is of
coutse an essential element of the crime and hence does not constitute
an. aggravating circumstance. PEOPLE ». Linpo, (CA) No. 23315.R,
November 13, 1959,

LanND REGISTRATION — LAND REGISTRATION AcT — THE OWNER OF
R1pPARIAN EsTATE COVERED BY A TORRENS TITLE OBTAINS A REGISTRABLE
TITLE TO THE AccrRETION FORMED ON THE ESTATE BY THE CURRENT
OF THE RiverR. — Etorma applied for the registration in his name of two
lots, The lots lie towards the banks of the Batasan and Navotas rivers,
flanking and on even level with the applicant’s titled property on the
northeast and southwest, although stonewalls separate the applicant’s land
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from these two lots. Previously Etorma also filed an application for
lease of these two lots with the Bureau of Lands. The Bureau of Lands

‘Director opposed the registration of these two lots in favor of Etorma on
the ground that they were part of the public domain. The CFI made

the finding that the lots came into being through sedimentation or

accretion and, therefore, belong to the applicant as owner of the
land adjoining them pursuant to article 366 of the old Civil Code or

article 457 of the new Civil Code. Appeal was taken. Held, the cir-
cumstance that an applicant has filed with the Bureau of Lands a miscel-
laneous lease application over certain parcels of land does not operate to
create the property public land when it is not so. When a person applies
to lease a parcel of land on the mistaken belief that it is a public land, such
citcumstance alone does not convert the land applied for into a public land.

_As the law provides that the accretion which the banks of rivers gradually

feceive from the effects of their currents belong to the owners of the
estates bordering thereon and as the strips of land object of this case have
been shown to have been formed by accretion, the same belong to the
applicant, the miscellaneous application notwithstanding. Considering that
in the instant case, the riparian estate has previously been brought under

_the operation of the Land Registration Act, the applicant as owner of this

registered riparian estate, has acquired a registrable title to the two lots
applied for, Etorma ». THE Direcrox oF Lanps, (CA) No. 23525R,
September 9, 1959.

Lanp ReGisTRATION — PuBLic LaNp Law — A HoMESTEADER WHO
SELLs r1s HOMESTEAD AND LATER ON REDEEMs IT 1s OBLIGED TO REIM-
BURSE THE VENDEE FOR THE NECES3ARY AND USEFUL EXPENSES AND THE
‘ExPENsEs oF THE CoNTRACT. — The plaintiff-appellees sold a piece of
‘land acquired under the homestead and free patent provisions of C.A. No.
141 to the defendant-appellant. By virtue of section 119 of said Act, the
vendors exercised the right of redemption before the lapse of the five-year
period fixed by law., The vendee asked for reimbursement of the necessary
and useful expenses and expenses of the contract. Held, the provisions of
the Civil Code pertaining to the right of reimbursement shall supplement
the provisions of the Public Land Law. Consequently, a homesteader, his
wife or his legal heirs who exercises the right of redemption granted to
him by section 119 of the Public Land Law (C.A. No. 141) must reim-
burse the vendee for the necessary and useful expenses and the expenses

: .of the contract aside from the consideration. But he (the vendor) shall

not be liable for the land taxes paid by the vendee. REespoNsa AND
Acacio v. SiLverto, (CA) No. 22255-R, November 28, 1959.

ReEMEpIAL Law — Civi PROCEDURE ~— ACTIVE PARTICIPATION IN
THE TAKING oF A DePOSITION AFTER OBJECTING THERETO 1S A WAIVER
OF THE Osjecrions. — Plaintiff sued defendant corporation for his ar-

chitect’s fees regarding a factory building and for supervision of the cons-
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tructions thereof. During the hearing of the case on June 14, 1957, upon
verbal motion of the defendant the court directed the taking of manager
Wilson’s deposition at the factory site in Polo, Bulacan. Plaintiff objected
“thereto but his objection was overruled.. Subsequently, such deposition
“was admitted in evidence and judgment was rendered from which plaintiff
“appeals, assailing the admission of the deposition on the ground that Wilson
is.residing in Manila and the deposition site was only 15 kilometers away.
‘Held, the taking and use of the deposition is proper under sec. 4, par. ¢ (5)
‘of Rule 18 of the Rules of Court. The lower court wanted to avoid un-
‘necessary delay in the termination of the case. Appellee’s factory was
‘new. Wilson was a busy man; twice the case had been postponed because
Wilson was unavailable. On June 14, 1955 he was not ptresent again.
Wilson, whose assistant left for the United States, could not leave the
factory. Appellant having personally and by counsel appeated at the taking
‘of the deposition and his counsel having taken active part in the proceed-
‘ings, such subsequent participation is a waiver of their objections to the
‘taking thereof. FERNANDEZ ». Roxas-Karaw TeExTiLE Mivris, Inc., (CA)
No. 21924-R, February 27, 1960.

RemMEeDIAL Law — CiviL PROCEDURE — DISAPPROVAL OF A RECORD
ON APPEAL ON THE SOLE GROUND THAT IT IS TYPEWRITTEN IN SINGLE
Space ConsTITUTES GRAVE ABUSE OF DISCRETION. — In a civil case
judgment was entered against the petitioner Javier in favor of the respon-
dent Insurance Company for collection of a debt. The petitioner submitted
his record on appeal for approval. The lower court disapproved the record
on appeal on the ground that it did not comply with the provision of the
Rules of Court, it being in single space and not in printed form. Held, the
disapproval by the court of the record on appeal on the sole ground of its
being typewritten in single space constituted grave abuse of discretion and
is prejudicial to the substantial rights of the petitioner. JAVIER ». PHiL.
PrioeENIx SureTy AND INsUraNCE INc., (CA) No. 25371-R, December 29,
-1959.

ReMEDIAL Low — ProvisioNAL REMEDIES — A NOTICE oF GARNISH-
MENT OF Bank DEerosits Does Nor Viorate R. A. 1405, For 1t DoEs
Nor OrpDER AN INQUIRY OR EXAMINATION OF THE AMOUNT DEPOSITED.
—In a civil case brought before the CFI of Manila, Chua Tiong Chia asked
for the sum of $9,812 plus damages against Ceferina Samo, as the price of
certain goods which the defendant ordered from the plaintiff, but which
she failed to pay. Since after filing her answer, she did not ever appear
before the court, and considering that no copy of the decision or judgment
subsequently rendered was served upon her because of her change of ad-
dress, a petition for a writ of attachment was filed by plaintiff and granted
by the herein respondent judge. The sheriff served a notice of garnish-
ment on the Philippine Bank of Communications which had in its posses-
sion a deposit of some money in the name of Ceferina S. Argallon, the alias
of Ceferina Samo. An attorney made a special appearance for Ceferina S.
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and filed a motion to dissolve ‘the attac_h.ment and l'ift the garrfxixls}g
ment. This motion having been deniec.i, this petition for certiorari Eva}s; ;

praying that the order of attachment including the g?rmshmlfnt o tdeth:;
fendant’s deposit in the bank be declzfred_ null apd void on ft e grg?rtx' at
the respondent judge herein acted th}?out or in excess O ]u?s }1lc ion ot
with grave abuse of discretion in issuing said order. One }(3) 1t< ef 1ésum_
raised is whether the notice of garnishment to the Philippine acrll o 01’
munications is in violation of R. A. Nq. 14_05. ) Held, as regards c_ofunsehs
aroument as to the garnishment being in violation of R. A. 1405, for the
e is executed the amount of the deposit will neces-

that if judgment i . '
zea:islc;rnbe disclo)sed and its confidential nature thereby violated — this argu-

ment is fallacious and misleading. What tl}e law prohib'its is the e3czlajmma-
tion, inquiry or investigation of the dgposlts. The notice of gargll me}?t
does not order any inquiry or examination of the amount deposited by the
petitioner but simply orders that said amount be left intact for tl.me time
being until further order of the court. If in the end, the judgment in favor

] d and all or part of the amount deposited is

of the respondent is execute
paid to the judgment creditor, and of course the total amount of the de-

it” wi i i i ly a necessary
osit” will be known, the disclosure of said amount is putely ;
iicident to the payment of the indebtedness. ARGALLON. . Hon. LaNTIN
and Crua Trone CHia (CA) No. 25419R, November 28, 1959, 56 O.G.

4449.

Argallon




