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RemEDIAL LAw — CRIMINAL PROCEDURE — THE JURISDICTION OF
THE CourTs IN CRIMINAL OFFENSES IS DETERMINED BY THE PENALTY
Provipep By Law For THE OFFENSE AND NOT THAT IMPOSED ON THE
Accusep AFTER TriaL. — The defendant was charged in the Court of
First Instance with violating article 277 of the Revised Penal Code, which
imposes upon parents who shall neglect their children by not giving them
the education which their station in life requires and financial condition
permits, arresfo mayor and a fine not exceeding P500. According to
the defendant, as the penalty imposed for the violation of article 277 is
arresto mayor and a fine not exceeding P500, pursuant to section 87 (b)
R. A. No. 296 (the Judiciary Act of 1948, as amended) it is the muni-
cipal court that has jurisdiction of the case. The defendant was, found

guilty as charged (his motion to dismiss having been denied) and sentenced.

to suffer 2 months and 1 day of arresto mayor and to pay a fine of
$200, with subsidiary imprisonment in case of insolvency. The defendant
appealed, again raising the question of jurisdiction. Held, since the penalty
imposed for the violation of article 277 of the Revised Penal Code is
both imprisonment and fine, the penalty cannot be split into two: the
municipal court which has jurisdiction of an offense in which the penalty
provided by law is imptisonment for not more than 6 months, imposing
the imprisonment and the Court of First Instance which has jurisdiction
of a case in which the penalty imposed by law is fine of more than $200,
imposing the fine. Consequently, as the jurisdiction of the courts in
criminal cases is determined by the penalty provided by law for the
offense and not that imposed on the accused after trial, the Court of
First Instance has jurisdiction of the case and correctly took cognizance
of it. PeopLeE ». CuerLro, G. R. No. L-14307, March 27, 1961.

RemepiaL Law — CriMINAL PROCEDURE — THE LAw DOES NOT
Impose uroN THE CourtT THE DuTrY TO APPRISE THE ACCUSED OF
THE NATURE OF THE PENALTY TO BE METED OUT TO HmM N CASE HE
Preaps Guirty To THE CHARGE WITH THE ASSISTANCE OF COUNSEL. —
This is a review of 2 sentence of death imposed upon the defendant by
the CFI of Rizal. It appears that the defendant with two others, while
serving their respective sentences in the New Bilibid Prison, conspired and
confederated together in stabbing one Almario -Bautista, from the wounds
of which the latter died. All the three accused pleaded not guilty but
appellant herein moved at the hearing that he be permitted to withdraw
his former plea of not guilty and substitute one of guilty. After pleading
guiliy, the counsel for the accused moved that the :minimum penalty - be
imposed in view of said plea of guilty. The prosecution objected to the
motion contending that since the special aggravating circumstance of quasi-
recidivism is present, which cannot be offset by the mitigating cir-
cumstance of plea of guilty, the imposable penalty should be death. Sus-
taining the objection of the prosecution, the court sentenced the appellant
to death. Held, there is no merit in this appeal. When an accused is
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CiviL Law — COMPROMISE — AN AMICABLE SETTLEMENT ENTERE];
E OF HI
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Ns — Manpamus WiLe Nor Lie
PROPERTY SEIZED IN AN EXTRA-
MORTGAGE ON PETITION OF A
jeep which he sold on

. Crvir Law — CrepiT TRANSACTIO
10 COMPEL THE SHERIFF TO RELEASE
ubiciAL ForecLOsURE OF 4 CHATTEL
‘TuRD-PARTY CLamMANT, — C. N. Hodges owned a



81

T ommarr JUUHIVAL
COURT OF APPEALS CASE DIGEST

:& p“le}?’] 1957 to Florenting Jerez [vol. xq 61]
< vehicle to vend 2 on installmen i
On April 29, 195;& as secutity for the fy]f paymen tWhF ‘I:‘ furn mortgage M8 < miscalculation. Having seen, as he admitted, vehicles approaching at
i O the purchase price stance of 50 yards, he should have refrained from crossing the path of

incoming vehicles driven at a fast clip or if he had to cross, he should
increased his speed to avoid being caught by the incoming vehicles.

: ppellant is also guilty of negligence. If he had exercised the care
The mortgaged: juired of him as a driver of a public utility by the circumstances of the
e and time, he could have seen the offended party while it was about

ross the lane and thus take the necessary precautions. This is not a
of the application of the emergency rule in which the driver, in order
save himself, has to injure someone. This is rather an application of

last _clear chance rule. ProPLE ». DE Jova, (CA) No. 22963-R,

uary 28, 1960.
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CrviL LAw — PERSONS — IRREGULARITIES IN THE APPLICATION FOR
IssuaANCE OF THE MARRIAGE LICENSE Do NoT NECESSARILY VITIATE
JE MARRIAGE, IF ALL THE ESSENTIAL REQUISITES FOR THE VALIDITY
THE SAME ARE CoMPLIED WiTH. — Anita de Leon and her son filed
omplaint for support and damages against Pablo San Gabriel, Jr. The
er in his answer denied the allegations in the complaint regarding the
. that Anita was his wife and that the child was begotten out of their
tionship, filing as a counterclaim an action for the annulment of
arriage, on the ground of irregularities in the application and issuance of
marriage. license; that his signature in the application was forged; that
Jicense was not signed by the assistant Civil Registrar as subcribing
fficer but by a clerk in the same office; that he was not a resident of
angonan, Rizal, at the time of filing of the application but of Manila
that the application should have been made in Manila or in Pasay,
ta’s residence. As to the complaint of Anita a stipulation of facts was
ched and what is left for judicial determination is the counterclaim
of - annulment of marriage. The trial court dismissed such counterclaim.
lo appealed. 'Held, that the dismissal is correct. As to the forged
gnature, aside from Pablo’s bare statements, no other evidence can be
nd to substantiate his claim. Besides, his forged signature when com-
red with his admitted signature was strikingly similar. The other
gularities do not necessarily vitiate the marriage if all the essential
uisites for the validity of the same wete complied with. Lack of
sidence alone or that the application contained false statements would
ot affect the validity of the marriage. Along the same vein, lack of
tithority on the part of the subscribing officer would not render a marriage
since such irregularity is primarily the look-out of such subscribing
cer especially more in this case when said clerk had been signing the

e of the Assistant Civil Registrar in marriage licenses with the tolerance
SAN GaBrIEL ». SaN GasrieL, (CA) No.
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OF MARRIAGE, SHALL INQUIRE WHETHER OR NoT COLLUSION EXIsTs; IN
THE ABSENCE THEREOF, HE SHALL INTERVENE FOR THE STATE TO
TAKE CARE THAT THE EVIDENCE FOR THE PLAINTIFF 1s NoT FaBRICAT-
Ep. — Plaintiff Anita de Leon and her son filed a complaint for support
and" damages against Pablo San Gabriel, Jr. The latter denied in his
answer that Anita was his legal wife or the boy his son, and prayed in a
counterclaim for the annulment of the marriage on the ground of duress
and irregularities in the application for the issuance of the marriage license.
All ' these  allegations have been traversed by the former. The parties
entered into a-stipulation of facts in which Pablo recognized the child
begotten- by Anita as his son and bound himself to give a monthly support
of P50, while Anita renounced her claim for damages. Left for judicial
determination is the annulment of marriage. Anita through counsel ma-
nifested in open court that she would not oppose such action for annulment.
- Thus, the court ordered the City Attorney to inquire into the possibility of
collusion. Finding no collusion, the said officer intervened to ascertain
that the evidence of Pablo was not-fabricated. After trial, the court dis-
missed. the counterclaim for the annulment of marriage. Pablo appealed,
assigning the City Attorney’s intervention as erroneous. Held, untenable.
Atticle 88 of the new Civil Code says, “no judgment annulling a marriage
shall be promulgated upon a stipulation of facts or by confession of judg-
ment. In case of non-appearance of the defendant, the provisions of Art.
101 par, 2 shall be observed.” Article 101 par. 2 says, “in case of non-
appearance of the defendant, the court shall order the prosecuting attotney
to inquire whether or not collusion between the parties exists. If- there
is no collusion, the prosecuting attorney shall intervene for the State in
order. to take care that evidence for the plaintiff is not fabricated.” The
law is broad enough to authorize the prosecuting officer to oppose the
action for annulment through. the presentation of evidence of his own
finding, if in his opinion, the proof adduced by the plaintiff is dubious or
fabricated. SAN GaBrIEL ». SAN GasrieL, (CA) No. 23727-R, November
27, 1959.

CoMMERCIAL Law — INSURANCE — SEc. 2 oF R. A. No. 487 Im-
PLIEDLY REPEALED SEC. 91-B OF THE INSURANCE AcT, ORDAINING THE
PAYMENT OF 12 PER CENT OF THE AMOUNT OF THE CramM DUE THE
Insurep, aNp WHIiCH ProviDEs THAT “THE Lapse oF Two MoNTHs
FROM THE OCCURENCE OF THE INsURED Risk Wirr BE CONSIDERED
PrimMa Facie EviDENCE oF UNREASONABLE DELAY IN PAYMENT, UNLEss
SaTISFACTORILY EXPLAINED.” — On Aug. 9, 1948, defendant issued an open
policy in favor of the plaintiff, whereby the former undertook to insure,
in an amount not exceeding $30,000.00 all shipments made on and after
Aug. 5, 1948 “by the assured for their own accounts as principals or agents
for others or by others for account of the assured wherever assured has
insurable interest.” Shipments were to be “valued at: amount declared.
In the event of loss or damage prior to declaration the interest insured
shau be deemed to be valued at the amount of invoice including all charges
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erein plus, unless included in the invoice, any prepaid or advanced fre?ght
id/or freight payable vessel lost or not lost plus insurance premium
s ten (10) per cent.” On Mar. 26, 1953 100 gross 400 cartoons of
hnson talcum powder were shipped on board M. S. Me'nestheus froql
Biooklyn, N.Y., US.A. for Aguinaldo Bros. Co. Inc., Manila. On April
16, 1953, the ship caught fire and its cargoes were declared . a totgl loss,
iticluding those of plaintiffs. On the 22nd, plam'nff decl.afed the shlpr_nent
Iip P8,376, and the defendant issued a declaration certificate. Premiums
ind - documentary stamps were paid by the insured. and accepted by the
surer. The shipping documents required by tlTe insurer were presented
on June 2, 1953, and the insurance company rejected _and dl-sa.llowed th_e
‘insured’s claim. Thus, this action. One of the questions  arising here' is
Tether or not the unréasonable delay in payment of claims would entitle
-the insured to payment of 12% interest in a form of damages. Held, Sec.
LB of the Insurance Act has been impliedly repealed by Sec. 2 of R.A.
87 which ordains the payment of 12 per cent of the claim due the
insured, and which provides that, “The lapse of two months from the
‘sccurrence of the insured risk will be considered prima facie evidence o’f
nteasonable delay in  payment, unless satisfactorily  explained.”
GUINALDO Bros. Co. INC. ». METROPOLITAN INSURANCE Co., (CA), 56
).G5. 4238, January 11, 1960.

CriMiNaL Law — Acts oF Lascrviousness — THE Act OF MERELY
OUCHING A GIRL’S PRIVATE ParT anp NoTHING MoORE, WITHOHT
TireaT or ForCE Or ANy CoNsEQUENT PaIN or HumiriatioN, Does
Not ConsTITUTE AcTs OF Lasciviousness. — On her way back from an
and, the offended party, a girl 8 years old, was called by the defer.ldant
‘o was in his store. He lifted her, placed her on the window sill of
¢ store, lifted her dress and touched her private part over her panty.
he accused was charged with and convicted of the crime of acts of
civiousness. On appeal, it is asked whether or not the accused’s act of
duching once or three times the private part of the offend_e.d party over
r panty constitutes the crime of acts of lasciviousness penalized by article
6 of the Revised Penal Code. Held, it is obvious that the act com-
plained of consisted in appellant’s merely touching once or three times the
private part of the offended party, and nothing more. It was committed
without the presence of anybody as to cause humiliation to the offended
party, without the employment of any threat, force or violence, and without,
any consequent pain or injury. While this act is censurablc; it seems to us
that such was not sufficient to conclusively imply lewd design, an essential
fequisite in -acts of lasciviouness. We like to believe that the act was
done merely to satisfy a “silly whim.” The act does not fall within the

itview of article 336 of the Revised Penal Code penalizing acts of
lasciviousness. Rather, it is our opinion that the appellant’s acts fall under
article 287, paragraph 2, of the same Code, which penalizes the crime of
ight coercion or unjust vexation. PEeoPLE ». BErnaLpo, (CA) No.
26102-R, October 31, 1959. i
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CriMINAL Law — Acts oF LasciviousNess — THE FATHER OF THE
OFFENDED PARTY, THE LATTER BEING A MINOR, 1s COMPETENT TO FILE A
CoMPLAINT FOR AcTs OF Lasciviousness. — The offended party, Angelina
Magat, 8 years old, and appellant Bernaldo, 57 years old, are residents of
Kabalutan, Orani, Bataan. On October 19, 1957, Angelina was sent on
an errand by her mother. On her way back, Angelina was called by
Bernaldo who was in his store. He then lifted her and placed her on the
window sill of the store. While thus seated, he lifted her dress and
touched her private part over her panty once according to her written
statement and three times according to her testimony in court. .On
October 22, 1957, the father of Angelina filed a complaint with the JP
of Otani, Bataan, for acts of lasciviousness. The appellant having waived
his right to preliminary investigation, the case was forwarded to the CFI

- of Bataan where the corresponding information was filed. The question
. was raised as to whether or not the father of the offended party was com-
"petent to file the complaint. Held, that it was the father of the offended
party and not she who filed the complaint is, nevertheless, a sufficient
compliance with the law, for article 344 of the Revised Penal Code does
not say that the complaint should be filed exclusively by the offended party
although he or she is a minor, and that if the offended party does not file
it, his parents, grandpatents or guardians cannot do so. What this article
means is that if the minor does not or cannot file the complaint, the persons
named therein may do so in the order named. PEeoPLE ». BERNALDO,
(CA) No. 26102-R, October 31, 1959,

CriMINAL Law — AGGRAVATING CiRCUMSTANCES — TEHE FACT THAT
THE OFFENDED PARTY WaS IN THE 6TH MonTH PERIOD OF PREGNANCY
WuEN Rapep, Does Nor CONSTITUTE THE AGGRAVATING CIRCUMSTANCE
OF ABUSE OF SUPERIOR STRENGTH. — Hermogena Kalaw, the offended
party, was in the sixth month of pregnancy when she was raped by. the
-accused, Brigido Lindo. The accused was charged with and convicted
of rape. On appeal, this question is raised: WWhether or not there was
the aggravating circumstance of abuse of superior strength considering that
the offended party was in a state of pregnancy when sexually attacked.
Held, there is no evidence that her condition made her really any weaker
than she already was by reason of her sex; and her being a  woman is of
coutse an essential element of the crime and hence does not constitute
an. aggravating circumstance. PEOPLE ». Linpo, (CA) No. 23315.R,
November 13, 1959,

LanND REGISTRATION — LAND REGISTRATION AcT — THE OWNER OF
R1pPARIAN EsTATE COVERED BY A TORRENS TITLE OBTAINS A REGISTRABLE
TITLE TO THE AccrRETION FORMED ON THE ESTATE BY THE CURRENT
OF THE RiverR. — Etorma applied for the registration in his name of two
lots, The lots lie towards the banks of the Batasan and Navotas rivers,
flanking and on even level with the applicant’s titled property on the
northeast and southwest, although stonewalls separate the applicant’s land
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from these two lots. Previously Etorma also filed an application for
lease of these two lots with the Bureau of Lands. The Bureau of Lands

‘Director opposed the registration of these two lots in favor of Etorma on
the ground that they were part of the public domain. The CFI made

the finding that the lots came into being through sedimentation or

accretion and, therefore, belong to the applicant as owner of the
land adjoining them pursuant to article 366 of the old Civil Code or

article 457 of the new Civil Code. Appeal was taken. Held, the cir-
cumstance that an applicant has filed with the Bureau of Lands a miscel-
laneous lease application over certain parcels of land does not operate to
create the property public land when it is not so. When a person applies
to lease a parcel of land on the mistaken belief that it is a public land, such
citcumstance alone does not convert the land applied for into a public land.

_As the law provides that the accretion which the banks of rivers gradually

feceive from the effects of their currents belong to the owners of the
estates bordering thereon and as the strips of land object of this case have
been shown to have been formed by accretion, the same belong to the
applicant, the miscellaneous application notwithstanding. Considering that
in the instant case, the riparian estate has previously been brought under

_the operation of the Land Registration Act, the applicant as owner of this

registered riparian estate, has acquired a registrable title to the two lots
applied for, Etorma ». THE Direcrox oF Lanps, (CA) No. 23525R,
September 9, 1959.

Lanp ReGisTRATION — PuBLic LaNp Law — A HoMESTEADER WHO
SELLs r1s HOMESTEAD AND LATER ON REDEEMs IT 1s OBLIGED TO REIM-
BURSE THE VENDEE FOR THE NECES3ARY AND USEFUL EXPENSES AND THE
‘ExPENsEs oF THE CoNTRACT. — The plaintiff-appellees sold a piece of
‘land acquired under the homestead and free patent provisions of C.A. No.
141 to the defendant-appellant. By virtue of section 119 of said Act, the
vendors exercised the right of redemption before the lapse of the five-year
period fixed by law., The vendee asked for reimbursement of the necessary
and useful expenses and expenses of the contract. Held, the provisions of
the Civil Code pertaining to the right of reimbursement shall supplement
the provisions of the Public Land Law. Consequently, a homesteader, his
wife or his legal heirs who exercises the right of redemption granted to
him by section 119 of the Public Land Law (C.A. No. 141) must reim-
burse the vendee for the necessary and useful expenses and the expenses

: .of the contract aside from the consideration. But he (the vendor) shall

not be liable for the land taxes paid by the vendee. REespoNsa AND
Acacio v. SiLverto, (CA) No. 22255-R, November 28, 1959.

ReEMEpIAL Law — Civi PROCEDURE ~— ACTIVE PARTICIPATION IN
THE TAKING oF A DePOSITION AFTER OBJECTING THERETO 1S A WAIVER
OF THE Osjecrions. — Plaintiff sued defendant corporation for his ar-

chitect’s fees regarding a factory building and for supervision of the cons-
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tructions thereof. During the hearing of the case on June 14, 1957, upon
verbal motion of the defendant the court directed the taking of manager
Wilson’s deposition at the factory site in Polo, Bulacan. Plaintiff objected
“thereto but his objection was overruled.. Subsequently, such deposition
“was admitted in evidence and judgment was rendered from which plaintiff
“appeals, assailing the admission of the deposition on the ground that Wilson
is.residing in Manila and the deposition site was only 15 kilometers away.
‘Held, the taking and use of the deposition is proper under sec. 4, par. ¢ (5)
‘of Rule 18 of the Rules of Court. The lower court wanted to avoid un-
‘necessary delay in the termination of the case. Appellee’s factory was
‘new. Wilson was a busy man; twice the case had been postponed because
Wilson was unavailable. On June 14, 1955 he was not ptresent again.
Wilson, whose assistant left for the United States, could not leave the
factory. Appellant having personally and by counsel appeated at the taking
‘of the deposition and his counsel having taken active part in the proceed-
‘ings, such subsequent participation is a waiver of their objections to the
‘taking thereof. FERNANDEZ ». Roxas-Karaw TeExTiLE Mivris, Inc., (CA)
No. 21924-R, February 27, 1960.

RemMEeDIAL Law — CiviL PROCEDURE — DISAPPROVAL OF A RECORD
ON APPEAL ON THE SOLE GROUND THAT IT IS TYPEWRITTEN IN SINGLE
Space ConsTITUTES GRAVE ABUSE OF DISCRETION. — In a civil case
judgment was entered against the petitioner Javier in favor of the respon-
dent Insurance Company for collection of a debt. The petitioner submitted
his record on appeal for approval. The lower court disapproved the record
on appeal on the ground that it did not comply with the provision of the
Rules of Court, it being in single space and not in printed form. Held, the
disapproval by the court of the record on appeal on the sole ground of its
being typewritten in single space constituted grave abuse of discretion and
is prejudicial to the substantial rights of the petitioner. JAVIER ». PHiL.
PrioeENIx SureTy AND INsUraNCE INc., (CA) No. 25371-R, December 29,
-1959.

ReMEDIAL Low — ProvisioNAL REMEDIES — A NOTICE oF GARNISH-
MENT OF Bank DEerosits Does Nor Viorate R. A. 1405, For 1t DoEs
Nor OrpDER AN INQUIRY OR EXAMINATION OF THE AMOUNT DEPOSITED.
—In a civil case brought before the CFI of Manila, Chua Tiong Chia asked
for the sum of $9,812 plus damages against Ceferina Samo, as the price of
certain goods which the defendant ordered from the plaintiff, but which
she failed to pay. Since after filing her answer, she did not ever appear
before the court, and considering that no copy of the decision or judgment
subsequently rendered was served upon her because of her change of ad-
dress, a petition for a writ of attachment was filed by plaintiff and granted
by the herein respondent judge. The sheriff served a notice of garnish-
ment on the Philippine Bank of Communications which had in its posses-
sion a deposit of some money in the name of Ceferina S. Argallon, the alias
of Ceferina Samo. An attorney made a special appearance for Ceferina S.
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and filed a motion to dissolve ‘the attac_h.ment and l'ift the garrfxixls}g
ment. This motion having been deniec.i, this petition for certiorari Eva}s; ;

praying that the order of attachment including the g?rmshmlfnt o tdeth:;
fendant’s deposit in the bank be declzfred_ null apd void on ft e grg?rtx' at
the respondent judge herein acted th}?out or in excess O ]u?s }1lc ion ot
with grave abuse of discretion in issuing said order. One }(3) 1t< ef 1ésum_
raised is whether the notice of garnishment to the Philippine acrll o 01’
munications is in violation of R. A. Nq. 14_05. ) Held, as regards c_ofunsehs
aroument as to the garnishment being in violation of R. A. 1405, for the
e is executed the amount of the deposit will neces-

that if judgment i . '
zea:islc;rnbe disclo)sed and its confidential nature thereby violated — this argu-

ment is fallacious and misleading. What tl}e law prohib'its is the e3czlajmma-
tion, inquiry or investigation of the dgposlts. The notice of gargll me}?t
does not order any inquiry or examination of the amount deposited by the
petitioner but simply orders that said amount be left intact for tl.me time
being until further order of the court. If in the end, the judgment in favor

] d and all or part of the amount deposited is

of the respondent is execute
paid to the judgment creditor, and of course the total amount of the de-

it” wi i i i ly a necessary
osit” will be known, the disclosure of said amount is putely ;
iicident to the payment of the indebtedness. ARGALLON. . Hon. LaNTIN
and Crua Trone CHia (CA) No. 25419R, November 28, 1959, 56 O.G.

4449.

Argallon




