
VO~UME VII MARCH 1958 NUMBER 4 · ·· 

ATENEO LAW JOURNAL 

ARBITRATION 

H. D. Woods* 

\ 

\ 

Ari·, examination of the labour-management contracts filed in the office 
of the\ Conciliation Service reveals that the parties to these arguments have 
inserte~ arbitration clauses in only a very few cases (actual percentage fig
ures will be available after a study now underway is completed. For the 
present it is safe to say that only a.few of the many agreements make pro
vision for final and binding settlements of disputes during the life of these 
agreements). Furthermore, even these are usually expressed in very gen
eral terms which suggest that the negotiators did not give them serious 
thoughts, or at least that they did not consider the implications of arbitra
ti.on clauses. AJew al,'e drafted with care and do in fact cover the prin
ctpal features ofthe arbitnilprocess; although usually the all important ques
t~on of the provision of a method of selecting an arbitrator, when the par
tx:s are unable to agree on whom to appoint, is left out. The following 
clause is reprinted from one of the agreements on file. 

"Section 7. If any dispute, grieyance or complaint cannot be settled by the 
Committee, it shall be referred to an Arbitrator fir Arbitrators mutually 
agr~ upon by bot:1 parties whose d1fision shall be final and binding upo11 all 
parties concerned. The Arbitrator or Arbitrators shall arrive at a decision 
on the matter presented to him not later than fifteen (15) days after sub
mittal, subject to extension by mutual consent of both parties because of 
extenuating circumstances. It is understood that the Arbitrator in no way 
change the meaning or intent of the agreement of any of its provisions. Cost 
of arbitration shall be borne by both parties in equal proportions." 

It will be noted that this clause provides (a) for referral for binding 
settlement of any dispute unresolvecl in the grievance machinery (b) to an 
Arbitrator (c) mutually agreed upon (d) which arbitrator shall be limited 
in time and confined to determinations consistent with the agreement. Ttis 
sets up a complete provision for arbitration except for the resolution of 
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deadlocks over the choice of an arbitrator. Had the parties designated 
some neutral person or official as the one with power to nominate in such 
deadlocked cases, the clause would be complete. The parties could then 
accept and grant respectively no-strike and no-lockout clauses with the 
assurance that in return for this voluntary surrender of the right to impose 
the disruptive sanctions of the work stoppage, they would receive protection 
from self interested unilateral interpretation and application of the agree
ment. The great virtue of the arbitration clause voluntarily accepted by 
the parties is that it ties the agreement together, gives real meaning to the 
no-strike and no-lockout clauses and more or less guarantees industrial 
peace, thereby reducing uncertainty and increasing the security of employer, 
unions, and employees. 

The suggestion is made from time to time that some more formal and 
official body should be empowered to act as interpreter and adjudicator in 
disputes that occur during the life of an agreement. From time to time 
the Conciliation Service is asked to supply arbitrators on an ad hoc basis. 
Recommendations appear in support of the idea that the Court of Indus
trial Relations should have the power to try such cases. Coupled with this 
recommendation is the further suggestion that a failure to live up to the 
t(lrms of a union agreement should be included in Sectien 4 of the Indus
trial Peace Act as an unfair labour practice. Another interested group re
quests the setting up of a new court especially created for· this purpose. It 
is the contention in this memorandum that private voluntary arbitration, if 
it can be developed to operate soundly and efficiently is superior to any 
other means for the settlement of grievance and interpretation disputes which 
occur where agreements or contracts are in operation. Indeed voluntary 
arbitration of such disputes is entirely consistent with the principles of the 
Industrial Peace Act in a sense that the other proposals are not. To estab
lish this "p0im it is necessary to explain clearly the nature of the collective 
agreement itself as well the specific character of th voluntary arbitration 
clause. 

The collective agreement is more than simple commercial contract. It 
represents an agreement usually on a large range of issues, reached between 
an employer and the representative of his employees, The employer accords 
recognition to the union as having the institutional right to meet with him 
and to negotiate the terms. He furthermore acknowledges the union func
tion of protecting the rights of the union itself and the employees, which 
are covered by the contract. This recognition of the protecting function is 
reflected in the grievance procedure of the agreement. Discussion in the 
grievance meetings at all steps manifests the continuous process. of joint 
negotiation and good fr.ith. But it should be not~d that clauses of the 
agreement are jointly negotiated and administered by the parties in accord
ance with their own determination. 

·The need for interpretation arises 0ut of the conflicting interests of the 








