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1. INTRODUCTION

It took 70 years for the Office of the Government Corporate Counsel
(hereinafter OGCQ) to evolve into the institution that it is now. Its powers
and duties were shaped through time by laws and jurisprudence.

From a mere division of the Department of Justice, the OGCC has
grown into an autonomous and separate legal institution whose principal
duty is-to act as the statutory legal counsel of all govemment—owned and
controlled corporations (hereinafter GOCCs).

The OGCC is also mandated to exercise effective control and
supervision over legal departments maintained by GOCCs to ensure that
their corporate and other objectives are aligned with those of the national

government.

* ‘76 LL.B., Ateneo de Manila University School of Law. The author is the Head
of the Office of the Government Corporate Counsel (OGCC) and was appointed
the Government Corporate Counsel (GCC) on Sept. 1, 2004 She is the first woman
to head the institution. GCC Devanadera was a legal researcher in De Santos, Balgos
and Perez and then went on to become a Junior Associate and thereafter, the firm's
Managing Partner. After 11 years of private practice, she became the Mayor of the
Municipality of Sampaloc, Quezon. While discharging her duties as Mayor, she also
held various positions as the Secretary-General of the League of Municipalities of the
Philippines (LMP) and the President of LMP-Quezon from 1992 to 199S. Then
from 1992 to 1998, she was the National President of the League of Municipalities,
the first and only woman to hold that post. After serving as Mayor, she became the
Undersecretary for Legal and Legislative Affairs of the Department of Interior and
Local Government until Aug. 31, 2004, and was subsequently appointed the GCC.
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II. CREATION OF THE OGCC

The OGCC started as a Corporate Counsel Division within the Department
of Justice by virtue of a Memorandum Order issued in 1946." At that time,
the growth of government corporations was characterized by legal battles
affecting their interests and endangering their existence. The situation gave

rise to a necessity of conceiving a specific legal body that would exclusively
oversee and protect their legal concerns.

In 1951, the OGCC was transferred to the Office of the Solicitor
General by virtue of Executive Order No. 400.> But in 1959, Republic Act
No. 23273 declared the position of the Government Corporate Counsel
(hereinafter GCC) to be distinct and separate from that of the Solicitor

General. The GCC was appointed by the President with the consent of the

Commission on Appointments, and was vested with full control and
supervision over all legal divisions of GOCCs with respect to handling all
legal matters. This law was amended by Republic Act Nos. 38344 and 60005
which affirmed the OGCCs capacity to act as a legal counsel of GOCCs by
providing it with the necessary legal machinery.

III. OGCC AS MEDIATOR

The OGCC'’s role as a mediator or arbitrator of disputes between or among
GOCC:s began when President Ferdinand Marcos issued Presidential Decree

1. Department of Justice, Memorandum Order, July 17, 1946.

2. Transferring the Office of the Government Corporate Counsel to the Office of
the Solicitor General [E.O. No. 400] (1951).

3. An Act to Declare the Position of Government Corporate Counsel Distinct and
Separate from that of the Solicitor General, Provide for His Appointment and
Salary, and Appropriate the Necessary Funds Therefore, and for Other
Purposes, Republic Act No. 2327 (1959), as amended by Republic Act No.
3838 (1963), as further amended by Republic Act No. 6000 (1969).

4. An Act to Amend Certain Sections of Republic Act Numbered Two Thousand
Three Hundred Twenty-Seven, Entitled “An’ Act to Declare the Position of
Government Corporate Counsel Distinct and Separate from that of the Solicitor
General, Provide for His Appointment and Salary and Appropriate the
Necessary Funds Therefore, and For Other Purposes,” Republic Act No. 3838
(1963).

5. An Act to Amend Certain Sections of Republic Act Numbered Two Thousand
Three Hundred Twenty-Seven as Amended by Republic Act Numbered Three
Thousand Thirty Eight, Entitled “An Act to Declare the Position of
Government Corporate Counsel Distinct and Separate from that of the Solicitor
General, Provide for His Appointment and Salary and Appropriate the
Necessary Funds Therefore, and For Other Purposes,” Republic Act No. 6000
(1969).
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IV. LAWS GOVERNING THE OGCC

Laws continued to transform the OGCC’s role and authority. Presidenti
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o ustry, bureau, office, agency, or instrumentality of the National

ernment involving Php500,000 and above or the equivalent thereof in
foreign currency or where the contracting party is a government-owned
controlled corporation or a subsidiary thereof.’s Once reviewed 0;
cont.racts shall be forthwith transmitted by the GCC to the Oef%l’ve ’ fs ulcl
]1;.r651.dent for consideration or approval.’® Contracts would not be Cveali(Zi atn(:
Dl:d;rrltg and sgxall not be approved by C.ommission on Audit and/or the
partment of Budget and Management without such approval.t7
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The same Letter of Instruction also provides that failure to secure the
necessary approval will give rise to a corresponding liability on the part of

the official or employee concerned:

Any officer of employee of any ministry, bureau, office of agency or
instrumentality of the National Government, or of any government-owned
or controlled corporation or a subsidiary thereof, who fails/refuses to secure
the review/approval required herein, shall be prima facie presumed to have
entered into a contract Or transaction manifestly and  grossly

disadvantageous to the Government for purposes of his prosecution under
Republic Act No. 3019, as amended.’®

When Batas Pambansa Blg. 129 abolished the Intermediate Appellate
Court and the Court of First Instance and created in substitution thereof the
Court of Appeals and the Regional Trial Courts, Executive Order No. 8782
was passed to change the status and rank of the GCC and the Assistant
Government Corporate Counsels, conformably with the pertinent provisions
of Batas Pambansa Blg. 129. Section s of said Executive Order No. 878
authorized the GCC to reorganize his legal and administrative or support
staff as he may deem proper to promote the efficiency of the service.?’ In
addition, Section 6 provides that when the exigency of the service so
requires, any member of the legal staff of the OGCC may be assigned or
designated in a concurrent capacity to act as a corporate officer of any of the
GOCGCs, subject to the approval of the GCC.>2

Section 6. When the exigency of the service so require, any member of the
legal staff of the OGCC may be assigned or designated in a concurrent
capacity to act as a corporate officer of the government owned or
controlled ‘corporations being serviced by the OGCC, provided that the
GCC approves the assignment ot designation. Whenever any member of
the legal staff of the OGCC is assigned or designated to perform additional
or special task in any of the client corporations, he is allowed to receive
such additional compensation and privileges as may be granted them by the
government Corporations concerned.

view of All

18. Office of the President, Letter of Instructions No. 1096, Re
el Prior to

Government Contracts by the Government Corporate Couns
Approval of the President, § 3, Dec. 16, 1980.

19. An Act Reorganizing the Judiciary, Appropriating Funds Therefore, and for
Other Purposes, Batas Pambansa Blg. 129 (1994).

20. Reorganizing the Office of the Government Corporate Counsel, Executive
Order No. 878 (1983).

21. Id. §s.

22. Id. §6.
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As to the clients of the OGCC, Presidential Decree No. 202923 clearly
identified them as those stock or non-stock corporations, whether
performing governmental or proprietary functions, which are directly
chartered by a special law or if organized under the general corporation law.
are owned or controlled by the government directly or indirectly through a’
parent corporation or subsidiary corporation, to the extent of at least a
majority of its outstanding capital stock or of its outstanding voting capital

stock. There are currently more than six hundred GOCCs bej
the OGCC. s being served by

The OQCC’S legal duty to act as the statutory legal counsel of GOCCs
was further underscored when the Commission Audit released Circular 86-
2557 which stated that “payment out of public funds of retainer fees to
private law practitioners who are hired or employed without the prior
written  conformity and acquiescence of the Government Corporate
Counse}, with respect to GOCC:s, as well as the written concurrence of the
Commission on.Audit shall be disallowed in audit and the same shall be the
personal liability of the officials concerned.”2s

Book IV, Title I1I, Chapter 3, Section 10 of Executive Order No. 292,26
cherwise known as Administrative Code of 1987, captured all the previo,us
issuances and rulings in the past on the powers and duties of the OGCC. It
declared that the OGCC is the principal law -office of all GOCCs and that it
shall exercise control and supervision over all legal departments maintained
separately by the GOCCs.27 '

Section 10. Office of the Government Corporate Counsel - The Office of the
Government Corporate Counsel (OGCC) shall act as the principal law
office of all government-owned or controlled corporations, their
subsidiaries, other corporate offsprings and government-acquired asset
corporations and shall exercise control and supervision over all legal
depar.tments or divisions maintained separately and such powers and
functions as are now or may hereafter be provided by law. In the exercise
of such control and supervision, the Government Corporate Counsel shall

promulgate rules and regulations to effectively implement the objectives of
the Office.

23. Defining Government-Owned or Controlled Corporations and Identifying
Their Role in the Government, Presidential Decree No. 2029 (1986).

24. Commission on Audit, Citcular No. 86-255, Inhibition against employment by
government agencies and instrumentalities, including government-owned and
controlled corporations, of private lawyers to handle their legal cases, Apr. 2
1986, available at http://www.coa.gov.ph/COA_htm/Rules.htm (last accessed’
July 30, 2006). . .

25. Id.

26. Instituting the Administrative Code of 1987, Executive Order No. 292 (1987).
27. Id. ch. 3, § 10.
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The OGCC is authorized to receive attorney’s fees adjudged in favor of
their client government-owned or controlled corporations, their subsidiaries
and other corporate offsprings and government-acquired asset corporations.
These attorney’s fees shall accrue to a special fund of the OGCC and shall be
deposited in an authorized government depository as a trust liability. This
fund shall be made available for expenditure without the need for a cash
disbursement ceiling, for purposes of upgrading facilities and equipment,
granting of employees’ incentive pay and other benefits, and defraying such
other incentive expenses not provided for in the General Appropriations Act
as may be determined by the GOCC.

Executive Order No. 292 was followed by Executive Order No. 29928
issued by then President Corazon Aquino, which modified Executive Order
No. 878. Section 1 of Executive Order No. 299 states:

The Office of the Government Corporate Counsel shall be headed by the
Government Corporate Counsel whose rank, emoluments, and privileges
shall be the same as those of the Presiding Justice of the Court of Appeals.
He shall be assisted by a Deputy Government Corporate Counsel whose
rank, emoluments and privileges shall be the same as those of an Associate
Justice of the Court of Appeals, and ten (10) Assistant Government
Corporate Counsels whose rank emoluments and privileges shall be the
same as those of a Regional Trial Judge of the Regional Trial Courts.

The Government Corporate Counsel, Deputy Government Corporate
Counsel, and Assistant Government Corporate Counsels must be officers
learned in law, of recognized competence, with experience in the practice
of law for at least ten (10) years, and at least thirty-five (35) years of age.

The incumbent Government Corporate Counsel, Deputy Government
Corporate Counsel, and Assistant Government Corporate Counsels shall be
entitled to the rights, emoluments and privileges vested upon them as of
the time of their appointments, without need of new appointments.

Thereafter, President Aquino, through Executive Order No. 21,29
ordered the Department of Budget and Management to prepare a new

28. Modifying Executive Order No. 878, dated Mar. 4, 1983, Executive Order No.
299 (1987).

29. Directing the Department of Budget and Management to Prepare a New
Position and Compensation Plan for the Department of Justice, the Office of
the Solicitor General and the Office of the Government Corporate Counsel,
Providing Funds for Such New Position and Compensation Plan, and for Other
Purposes, Executive Order No. 261 (1987). Section 1 of which provides:

The Department of Budget and Management is hereby authorized to
provide for a new position and compensation plan for the Department
of Justice, the Office of the Solicitor General, and the Office of the
Government Corporate Counsel, taking into account the qualifications
required for the positions therein: Provided, That this be accomplished
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position and compensation plan for the Department of Justice, the Office of
the Solicitor General, and the OGCC.

Then, Administrative Order No. 1303° was passed. This delineated the
functions and responsibilities of the Office of the Solicitor General and the
Office of the Government Corporate Counsel. This was followed by
Memorandum Circular No. 937 issued by then President Joseph Ejercito
Estrada on 27 August 1998. The Memorandum prohibited GOCCs from
referring their cases and legal matters to the Office of the Solicitor General,
private legal counsel or law firms and directed the GOCCs to refer their
cases and legal matters to the OGCC, unless otherwise authorized under
certain exceptional circumstances.3?

V. INSTITUTIONALIZING THE OGCC

What institutionalized OGCC’s position in the legal system is the 2005
Supreme Court decision in the case of Land Bank of the Philippines v. Teresita
Panlilio-Luciano.33 The Supreme Court, citing Section 10, Book IV, Title III,
Chapter 3 of the Administrative Code of 1987, said that the OGCC and not
the Land Bank of the Philippines Legal Department is the principal law
office of the Land Bank of the Philippines (hereinafter LBP). This provision
established “the proper hierarchical order in the LBP Legal Department
which according to the Supreme Court remains under the control and
supervision of the OGCC.”34 Thus:

within the existing appropriations of the Department and the Offices;
Provided, further, That the constitutional provision on standardization
of salaries be followed; and Provided, finally, That the new position
and compensation plan be subject to the approval of the President.

30. Delineating the Functions and Responsibilities of the Office of the Solicitor
General and the Office of the Government Corporate Counsel, Administrative
Order No. 130 (1994).

31. Office of the President, Memorandum Circular No. ¢ Prohibiting
Government-Owned or Controlled Corporations (GOCCs) from Transferring
their Cases and Legal Matters to the Office of the Solicitor General, Private
Legal Counsel or Law Firms and Directing the GOCCs to Refer Their Cases
and Legal Matters to the Office of the Government Corporate Counsel, Unless
Otherwise Authorized Under Certain Exceptional Circumstances, Aug. 27,
1998. '

32. Id.

33. Land Bank of the Philippines v. Teresita Panlilio-Luciano, G.R. No. 165428,
July 13, 2005, http://ww.supremecourt.gov.ph/resolutions/2nd/2005/2Jul/
165428.htm (last accessed July 30, 2006).

34. Id.
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[a]t the same time, the existence of the OGCC does not render the LBP
Legal Department a superfluity. We do not doubt that the LBP Legal
Department carries out vital legal services to LBP. However, the
performance of such functions cannot deprive OGCC’s r'qle as overseer of
the LBP Legal Department and its mandate of exercising control and
supervision over all GOCC legal departments.33

It was also stressed that the OGCC is not just the principal legal counsel
of GOCCs but is an overseer of all the legal departments of GOCCs. The
wisdom behind this is to ensure that the legal positions of all the GOCCs
will be in accord with that of the rest of the GOCCs.

Since the jurisdiction of the OGCC includes all GOCCs, its perspective 1s
less myopic than that maintained by any particular legal d;pattmcnt of a
GOCC. It is not inconceivable that left to its own devxces,A the legal
department of a given GOCC may adopt a legal position in_co.nsmtent with
or detrimental to other GOCGCs. Since GOCCs fall within the same
governmental framework, it would be detrimental to have GOCC:s foisted

. . . 6
into adversarial positions by their respective legal departments.3

This ruling also emphasized that - the OGCC, as the principal’ legal
counsel of GOCCs such as the LBP, is authorized to receive attorney’s fees
that will accrue to the special fund of the OGCC.

It should also be noted that the aforementioned Section 10, Book IV, Title
III, Chapter 3 of the Administrative Code of 1987 authorizes the OGCC to
receive the attorney’s fees adjudged in favor of their clifent GOCGs, such
fees accruing to a special fund of the OGCC. Evidently, the non-
participation of the OGCC in litigations pursued by GOCCs would
deprive the former of its funding as authorized by law.37

It is also significant to note that this ruling affirmed the 2003 Supreme
Court decision in the case of Phividec Industrial Authority v. Capitol Steel
Corporation’® where the Supreme Court reviewed the laws invqlving the role
of the OGCC as the official counsel of all GOCCs from the time the office
was made separate and distinct from the Office of the Solicitor General.

The Court said the review is “necessary to determine the nature and
extent of the OGCC’s legal representation in behalf of GOCCs agd the
public policy, if any, as regards the engagement by GOCCs of the services of
private lawyers.”39

3s. Id.

36. Id.

37. Id.

38. Phividec Industrial Authority v. Capitol Steel Corporation, 414 SCRA 327
(2003).

39. Id. at 330.



298 ATENEO LAW JOURNAL [voL. §1:28¢

As the Court went through the laws and administrative orders pertainin,
to OGCC, it found that when President Fidel Ramos issued Administrativ%
Qrder No. 130, the exclusive mandate of OGCC was strengthened becau
it effectively removed from the GOCCs the opportunity to engage t}iz

S€rvices Of pnvate lawyers. SeCt 3
0on I f A ministra de o
O O d trative ()r T N . I30

All lega'ﬂ matters pertaining to government-owned or controlled
corporations, their subsidiaries, other corporate offsprings and government-
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The general rule laid down by Administrative Order No. 130 was

amended when President Joseph Estrada enacted Memorandum Circular

No. 9 on 27 August 1998. Sever: i
. . al exceptions were allowed i i
Section 3 thereof, which states: wed as provided in

GOCC: are likewise enjoined to refrain from hiring private lawyers or law
ﬁnps to handle their cases and legal matters. But in exceptional cases, th
written conformity and acquiescence of the Solicitor General or’ thi
Government Corporate Counsel, as the case may be, and the writte
concurrence of the Commission on Audit shall first be ;ecured before thr;
hiring or employment of a private lawyer or law firm.42

The decision identified the indispensable conditions precedent before

any hiring of private lawyer could be effected, as follows:

glgtégnvate counsel can be hired only in exceptional cases. Second, the
> )

ooc must first secure the written conformity and acquiescence of the

olicitor General or the Government Corporate Counsel, as the case may

40. Id. at 333.

41.

42.

Id. (citing Delineating the Functions and Responsibilities of the Office of the

Solicitor General and the Office of
ito the G
Administrative Order No. 130 § 1). ovemment Corporate. Counsel,

Id. aF 333-34 (citing Office of the President, Memorandum Circular No. 9
irohllfntn.lg Govgmment—Owned or Controlled Corporations (GOCCs) fr(-)m
ransferring their Cases and Legal Matters to the Office of the Solicitor
General, Pltlvate Legal Counsel or Law Firms and Directing the GOCC
Refer Their Cases and Legal Matters to the Office of the Govemrrslerlot

Corporate Counsel, Unl i i i
e & 3),- ess Otherwise Authorized Under Certain Exceptional
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be, before any hiring can be done. And third, the written concurrence of
the COA must also be secured prior to the hiring.43

Primarily, as the ruling explained, the circular shows a strong policy bias
against the hiring of private counsels by GOCCs. One of the reasons is to
curtail unnecessary spending of public funds which happens when a private
lawyer charges legal fees against GOCCs. The reason is anchored on a strong
belief that “OGCC lawyers are imbued with a deeper sense of fidelity to the
government’s cause and more attuned to the need to preserve the
confidentiality of sensitive information.”44

VL. CONTINUOUS DEVELOPMENT OF THE OGCC

The principles and the policies behind all these rulings, laws and decisions
were taken into consideration when the OGCC published its Implementing
Rules and Regulations this year.#s The OGCC Rules, which were
promulgated on 28 February 2006, mainly defined the powers of the OGCC
and provided for the procedures and policies in handling cases and
alternative dispute resolutions.

Through its publication, the OGCC intends to make its own
contribution in refining its statutory role in the effective delivery of legal
services to its client corporations. And pursuant to Part III of the OGCC
Rules which covers Alternative Dispute Resolution (hereinafter ADR), the
OGCC, as principal legal counsel and overseer, intends to develop its
expertise on ADR as a method of settling or resolving disputes between or

among GOCCs. This objective is at once apparent in the Declaration of
Policy, which states:

It is hereby declared the policy of the Office of the Government Corporate
Counsel (OGCC) to efficiently discharge its functions and powers as
principal law office of all Government Owned or Controlled Corporations
(GOCCs), their subsidiaries, other corporate offsprings and government
acquired asset corporations as well as to promote and encourage the
resolution and settlement of disputes, claims and controversies between or
among government offices, agencies and instrumentalities, including
GOCCs, through the appropriate mode such as arbitration, negotiation
and/or mediation/conciliation, even if there is a private person or entity
involved, always bearing in mind that in the ultimate analysis, there is only

43. Id. at 334.
44. Phividec Industrial Authority v. Capitol Steel Corporation, 414 SCRA 327, 334
~ (2003).

45. Office of the Government Corporate Counsel, Rules Governing the Exercise
by the Office of the Government Corporate Counsel (OGCC) of its Functions
and Powers as Principal Law Office of All Government Owned or Controlled
Corporations, Feb. 28, 2006.
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I. INTRODUCTION

Patent infringement is ordinarily understood to mean the unauthorized
replication or use of a patented invention or process. In the Philippines, the
legal framework for determining patent infringement is that defined in
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Reference is made to jurisprudence from the United States of America (hereinafter
U.S.) because the Philippines adheres to the same legal principles as that of the U.S.
on patent infringement and patents in general. Thus, the Philippine Supreme Court
cites U.S. jurisprudence in its decisions relating to patent issues.




