~ CIVIL DIVORCE
¢ AND RELIGIOUS FREEDOM

JOAQUIN G. BERNAS, S.J.*

The ongoing discussion on divorce, occasioned by the circula-

tion of a _draft Presidential decree on the supject, poses at least
two quest;on;; to a thinking Catholic: (1) Should the Catholic
Chur ,modlfy _hel_' teaching on the indissolubility of marriage?
(2)Should Philippine law allow absolute civil divoree? These are
not the only questions raised by the topic, but they are very basice
_and ad few words will be said about the first and mere about the
second.

Tq the_first question varying answers have been given and
are being given today by Catholic thinkers. Some adhere closely
to the trac}itional teaching of the Church. These traditionalists
anchor their position on a, combination of argumentsibased on

reason, on ¥cript on hisforical evidence, and on #eological rea-
soning. Since Vﬁﬁ%am however, a growing number ofg Cat}folic
schpl?.rs have produced works critical of the traditional Catholic
position and advocating a modification of Church Law on‘the subject.
Like the traditionalists, the critics base their position on arguments
from resa$on, fro cripture, Irom historiegl evidence and contem-
porary pa_tholi ractice, and from theologfcal reasoning. In other
words, it is the position of the critics that the traditional teaching
of\ the Churehi-on the subject does not belong to the body irreform-
?’pl‘? doctrine of the Catholic faith.! )

It _is not the purpose of this essay to enter into the ongoing
t}{eo]ogl.cal and philosophical debate on the absolute indissolubility
of marriage. It is a complicated and fascinating area of study and
the interest on the subject has begun to bring out fresh insights
which are 1_)oupd to enrich contemporary understanding of marriage.
However, it is the position of this essay that the rightness or
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wrongness of the traditional -Catholie--pesition-is-neot:-the. issue in
.the current debate on civil divorce. {The issue. rather. is whether

-ithe Catholic position, whether. tradit -or reformed;—should- b

iimposed on all citizens by civil law.| What is at.issue, in other
words, is the extent to. which ¢ivil law should reflect the constraints
imposed by moral law. e T
It can safely be said, on the basis of past history and on the
basis of fundamental differences in philosophy and faith, that a
consznsus on the issue of absolute indisso'ubility of marriage will
not be reacked in the foreseeable future. Yet men must live to-
gether under iaw. And marrigge,a-fundamental human institu-
tion which will be with us Tor as long as men are men, must be
goyerned by law. [Since man is a al animal, marriage comes
under the moral law. Since ?aﬁ iz a member of civil society mar-
riage must come under the ciVil law. \ T the extent that man is an
ecclesial person marriage also comes under church law.! ’l'aaé prob-
lem is one of reconciling the apparently irreconcilable divergences
between the moral-ecclesial sphere and the politico-civil sphere. -

The relation between law and_morality has frequently been a
subject of dcbate within the Catholic Church and within the broader
‘human community. An ol oman Catholic approach to this
problem views it from the perspective of the eternal law as God’s
plan for the wor'd existing in His mind from all eternity. This
plan is the foundation of natural law which is the rational creatures
participation in the eternal plan of God. Ngfural law, however,
does not cover all the particular human situations imaginable. Hencs,
it is the function of peSitive law to apply the natural law to particular
human situations. This approach, however, also recognizes that
at times it may not be possible to apply natural law completely.
It may even be harmful for positive law to try to apply natural law
completely. Hence, it may be necessary for positive law to tolerate
situations that transgress natural law. The ¢lassi¢ “éxaniple here
is the debate on whether prostitution should be legalized.”

To apply this older Catholic view to the problem of civil divorce
one would have to determine first whether the absolute indissolu-
bility of marriage is a demand of the natural law. If it is, then
one would have to dstermine next whether civil dissolutions of mar-
riage is an evil which is better tolerated than absolutely prohibited.

The first obstacle to such an approach is that fewer and fewer
natural law philosophers, even within the Catholie communion, will
admit that reason alone can establish that divorc¢e is a metaphysical
evil and therefore a metaphysical impossibility.? The ramifications
of the problem are such that absolute indissolubility of marriage
defies proof from mere natural reason. R:ality is tragic and con-
tradictery in character. The values involved in the total problem
inciude the healthy interpersonal relations of the spouses, the wel-

2 The bishops who spoke against civil divorce at a pre-conference meeting
held in Mandaluyong, Rizal, recently were clearly speaking from the point of
view of this older Roman Catholic approach.

3J.T. Noonan, Jr., Indissolubility of Marriage and Natural Law, 14
AMERICAN JOURNAL OF JURISPRUDENCE 79-94 (1969).
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fare of the children, and the common good of society, Not only does
none of these demayd absolute indissolubility, but one or other of
these may even deyiand the dissolution of the marital relationship.
Hence the traditjénal Catholic position on divorce must ultimately
be grounded on"scriptural and theological considerations. Hence,
further, to_insist that the Catholic traditional position must be
reflected i civii law or that &t most ¢ivil_law.can tolerate divorce
as a lesser evil js to insist that civil law must reflect Catholic theo-
logy. . Can ‘syéh an ingistence be reconciled with the realities of
Pluralistic democratic societies? Would not such an approach trench

—

on religious freedom? T
Another approach to the problavﬂ(iews positive law in a very

pragmatic way as merely mirroring the contemporary moral stand-
ard_s of 2 community.* Positive law is thus viewed as a communi-
tarian compromise pounded out of conflicting moral views. —Such
an approach in large measure prescinds from quéstions of moral
goqdness or evil but seeks merely to achieve a social equilibrium
which permits each one to live according to his personal moral
standards while safeguarding at the same time the public interest.
This approach does not deny the teaching function of law. How-
ever, its decided emphasis is on the pragmatic fo the extwnt of
practically ruling out any room for idealism. One can easily ses
that adherence to this aprroach can make any effort at social reform
very difficult if not impossible.

The approach which this writer would prefer to follow as better
suited to the prob’em of absolute civil divorce, which is a problem
that has deep roots in religious belief, is one that is suggést;d by
the Declaration on Religious Freedom of Vatican II. For this pur-
pose, an understanding of the Declaration’s answer to several ques-
tions is important: (1) Against whom may the religious freedom
be ?.sserted? (2) Who may assert religious freedom? (3) When may
religious freedom be curtailed?

. Since what is at issue in this discussion is the scope of civil
legiyative authority, we can prescind from the question whether
religious liberty may be asserted against God or against the Catholic
urch. This question can be discussed in another context. The
principal topic of the Declaration, as a matter of fact, is the reli-
gious liberty of persons vis @ vis other men or merely human powers.
This is expressed in the subtitle of the Declaration: “On the Right
of the Person and Communities to Social and Civil Freedom in
Matters Religious.” The very opening lines of the Declaration pose
the problem as the demand increasingly “made that constitutional
limits should be set to the powers of government, in order that
there may be no encroachment on the rightful freedom of the
person and of associations” and the affirmation is made that the
demand for freedom “chiefly regards the quest for the values proper

_ 4This and the old Catholic approach are briefly discussed in C.E. CUR-
RAN, NEW PERSPECTIVE IN MORAL THEOLOGY 164-167 (1974).
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td the human spirit. It regards, in the first place, the free exer-
cise of religion in society.”s : e

- The religious. liberty affirmed is.defined thus: .*This free-
dom mean¥-that-ali-men are to be immune from coercion on the part
of individuals or of social groups and of any human power, in such
wise_that in matters religious no one is to be forced to act'in dny
manner contrary to his own beliefs.” Nor-is anyone to be restrained.
from acting in accordance with his own beliefs, whether privatzly.
or publicly, whether alone or in association with others.”® The.

liberty asserted is thus a protection against any form of govern-:

mént,whether confessiomal or Secular: “If,gif view oOf peCi

ciréumstances obtaining among céTain peoples, special legal recog-
nition is given in the constitutional order of society to one religious
society, it is at the same time imperative that the right of all citi-
zens and religious bodies to religious freedom should be recognized
and made effective in practice.”” :

The next question: ho may assert religious liberty accord-
ing to_the Declaration? goes religious liberty belong only to him
who professes the true religion or does it belong also to one who

ment constraint. ‘And"rt‘is-asserte'd‘“aﬁfﬁé;t;g?form cf govern- :

_is in error? Does it belong only to one who professes. a religion

in good faith or does it also protect one who professes religion
in bad faith?

A pithy answer to these questions is given in the subtitle:
“On the Right of the Person and of Communities to Social and
Civil Frecdom in Matters Religious.” - The right therefore belongs
to every person. The document does not distinguish. It in fact
expressly declares religious liberty as a universal right: “This
freedom means that all men are to be immune from coercion. . .”
This is because religious liberty is an attribute of human nature
itself: “The Synod further declares that the right to religious
freedom hjps its fo@lation in the very dignity of the human per-
son, as thisydignity is known through the revealed Word of God,
andiby reason itself.” The document elaborates further: “There-
fore, the right to religious freedom has its foundation, not in the
subjective disposition of the person, but in his very nature. In
consequence, the right to this immunity continues to exist even in
those who do not Live up to their obligation of seeking the truth
and adhering to it.”’®

It should also be noted that the Declaration speaks of religious
liberiy as a matter of right and not just of tolerat.on. This idea
is affirmed in the subtitle and runs through the entire document.
“Injury, therefore, is done to the human person and to the very
order established by God for human life, if the free exercise of
religion is denied in society . . .”°

5 Declaration on Religious Freedom [hereinafter cited as Declaration],
no. 1. All quotations are irom the English translat.on in THE DOCUMENTS
OF VA'LICAN 1I, W.M. Abbot, S.J., ed. 675-696 (1966).

6 Declaration, no. 2.

7 Declaration, no.

8 Declaration, no.

9 Declaration, no.
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- Important as-the rlght is, however, it is not unllm1ted What
are its limits vis a vis the state?

_Before answering this question it is important to understand

' content of the right. The_Declaration defines the right in the

negatlve It is an immunity from coercion. It does not have for
its object the actualization of the positive vslues inherent in reli-
gious profession and worship. Its content is identical with that
of “thevonstititional guarantee: No law shall be made prohibit-
my the free exercise of religion’® Hence thé truth or falsity of
one’s religious belief is irrelevant to the righf. The only juridically
relevant matters are the allowable limits which the state may 1mpose
on the right. ‘3}}‘19 he right to rehglous freedom is exercised in hu-
man society; hence its exercise is subject to certain regulatory
norms.”11

What are these norms? The Declay@ns development of
these Morins is premised on one overriding basic principle: “For
the rest, the usages of soc1ety are to be the usages of freedom in
thelr fu]l range. These require that the freedom of man be re-
spected as far as poss1ble, and curtailed only ‘whén and in so far
as necessary.”'2’ ’I};e presumption therefore is always for freedom
The presumptlon yields only to necessity: “when and in so far ad
necessary When may it be said that it is “necessary” for poli-
tical society to curtail religious liberty?

In considering religious freedom vis ¢ vis the coactive power
of the state, it must be remembered that man’s freedom to act
internally is not in issue at all. “For, of its very nature, the_exer-
cise of religion consists before all e'se in_those internal, voluntary,
and free acts whereby man sets the course of hi§ life directly
toward God.” No mevly human power can either command or pro-
HIBIE acts of this kind"”*3 The only matter in issue is the freedom
to act externally according to one’s conviction.

One familiar with the jurisprudence on religious freedom and
non-establishment, which occupies a preferred position in the Philip-
pine Bill of Rights, will readily see how well the Vatican II approach
corresponds with the constitutional approach to the problem. In
the classic language of Cantwell v. Connecticut:1*

The constitutional inhibition on legislation on the subject of religion
has a double aspeet. On the one hand, it forestalls compulsion by law
of the acceptance of any creed or the practice of any form of worship.
Freedom of conscience and freedom to adhere to such religious organ-
ization or form of worship as the individual may choose eannot be
restricted by law. On the other hand, it safeguards the free exercise
of the chosen form of religion. Thus the Amendment embraces two
concepts, — freedom to believe and freedom to act. The first is abso-
lute, but in the nature of things, the second cannot be.

10 Article IV, Section 8, 1973 Philippine Constitution; Article III, Section
7, 1935 Phlhppme Constitution.

11 Declaration, no. 7.

12 4d.

13 Declaration, no. 3.

14 310 U.S. 296, 303-4 (1940)
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‘And: u/;;he freedom to- act according to one’s belief is not absolute,
Ex{ednt of the state’s power to curtail actlon that- flows

flor limiting freedom of religion by an uneqnivocal affirmati n not
only of the power but also of the duty of civil society: ther-

more, society has the right to defend itself against poss1b1e abusas

commltted on the pretext of freedom of rehglon. It is the special
duty of government to provide this protection.” Then it proc:eds
rtegatlvely “_HQweve;/ggvern nent is not to. act in arbitrary. fashion
or_in an unfair spirit of partisanship.” Then posmvely. “R{
action is to be controlled by juridical norms which are in con-
formity with the objective moral order.”* Finally, what these
juridical norms are is stated in a key paragraph of the Declaration:!®
These norms arise out of the need for effective safeguard of the
rights of all citizens and for peaceful settlement of conflict of rights.

_ They flow from an adequate care of genuine public peace, which
comes about when men live together in good order and t_rue Justlc_e
They come, finally, out of the need for a proper guardianship of public
morality. These matters constitute the basic component of the common
welfare: they are what i8 meant by public order. -

The paragraph contains two important concepts: cyﬁnon wel-
fare and gablic order. The limitive cause of religious freedom.is

npt the common welfare but_public.order. The distinction between
the two therefore must be clarified.

The Declaration states: “The common welfare of society con-
:glsts in_the entirety of those conditions. of social Iife uﬁé‘gﬁjﬁhig{l
men enjoy the pgsmblhty»_o achieving their own perf
certain fullness o
Common welfare is thus a very broad concept. It i#éludes not only
everything that is necessary for the survival of "society but also
everything that is merely useful for the well being of society.!®

The common welfare in all its breadth cannot be the limitive
cause of religious liberty because “this welfare consists chiefly in

‘the protection of the rights, and in the performance of the duties,

of the human person,” and the “protection and promotion of the
invio'able rights of man ranks among the essential duties of gov-
ernment.”?  Religious freedom then is an essential element of
the common welfare. If this is so, it is a fallacy to say that gov-
ernment may curtail religious freedom in the name of the common
welfare. Hence, a different criterion for limiting religious free-
dom must be sought. This is found in the narrower concept of
“public order.” John Courtray Murray, S.J., a peritus of Vatican
II who was instrumental in the drafting of the Declaration, puts it
thus: “Since religious freedom is declared to be a human right,

15 Declaration, no. 7.

16 Id. Italics added.

17 Declaration, no. 6.

18 This corresponds to the “good of order” which is claimed, erroneously,
as this writer sees it, as a limitive cause of religious freedom in W.L. Ysaae,
8.J., “Civil Divorce, Liberation and Culture: Reflections of a Filipino” 4.
Mimeographed hardout.

19 Declaration, no. 6.

_measure and' also w1th some relative ease.”’l?
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the common good 1tself and the purpose of society as well, Fequire
that the right to the free exercise of ‘religion should be fully pre-

tected. Neither of these concepts can be alleged as a norm of
restriction. ‘A different and more narrowly defined juridical cri-
terion is therefore needed. The schema finds it in the concept
of ‘public order.’ 20

Public order is narrower in scope. It is merely a part 6f

common welfare. It consists of the three elements enumerat:d as-

jurigidal Tiorms in the paragraph cited earlier. John Courtray
Murray analyzes the paragraph and restates the elemen.s of public
order thus: “Firg, the order of socieiy is essentiatly an_order of
justice, in Whlcu e rights of all'¢itizers are effzctively afeguarded,
and” pr0v1 ion is made for peac:fu] settlement of confiicts of rights.
Seco he order of soclety is a political order, an order of peace
(‘domtestic tranquility’ is the American Constitutional phrass).
Pu peace, however, is not the result of repressive action by the
police. It }6/ in the classic concept, the work of justice; it comes
about, of itself, when the demands of justices are met, and when
orderly processes exist for airing and settling grievances. Third,
the order of society is a moral order, at least in the sense that
certain minimal standards of public morality are enforczd af.all.”#
In the words of the Declaration: “These matters constitute the basic
component of the common welfare: they are what is meant by pub-
lic order.”*® John Courtray Murray summarizes the distinction baz-
tween common welfare and pub ic order thus: “The underlying dis-
tinetion here is between what is necessary for the sheer coexistence
of citizens within' the conditions of elemental social order, and what
is useful in providing their collaboration toward more perfect cou-
ditions of social welfare and insuring their fuller coparticipation
in the benefits of social life. The ‘category of the necessary is the
category of public order. The wider category of the useful covers
the more comprehensive concept of the common good.”2?

To go back then to the problem of divorce and remarriage,
what is the significance of Vatican II's Declaration on Religious
Freedom for the problem?

It must be emphasized that the problem of divorce and re-
marriage has deep 1eligious overtones. It can safcly be said that
the present Philippine law which disallows absolute divorce owes
its existence to\apotent Catholic lobby. Even a cursory examma—
tion of the history and fate of attempts to reintroduce absol
civil divorce in the 1950’s will bear out this observation. re-
over, the concession given to Muslims under Republic Act No. 394
and extended indefinitely by Presidential Decree No. 793 allowing
divorce and remarriage is also foundcd on religious considerations.
Hence, whev{ the state prohibits divorce and remarriage even to

20J.C. Murray, S.J., The Declaration on Religious Freedom: A Moment
in Its Legislative History, in RELIGIOUS LIBERTY: AN END AND A
BEGINNING, J.C. Murray, S.J. ed. 34 (1966). .

21 Supra, note 5 at 687, footnote 20.

22 Declaration, no. 1.

23 Supra, note 20 at 36.
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those.for whom remarriage is allowed by their religion, as_ hap-

pens in the Philippines with reference to most Protestants, the state
thereby denies them the opportunity of satisfying, in a manner
¢onsonant with their conscience, a very basj¢ human impulse to
live with a stable conjugal partner. Shqpld the State therefor
continue to disallow absolute civil divorce?

In the light of what has been said, the problem of divorce
and remarriage may be formulated in terms of the Vatican II

Declaration on Religious Freedom: ublic order demand that
the state _i;alhw%__‘mmarnage? Put differently, is the
prohibition of divorce and remarriage “‘flecessary for the sheer co-

* existence of citizens within the conditions of elemental social order ?”

For tlué writer, the question is answered in the negatlve by
incontrovertible facts: countries where divorce and remarriage obtain
have managed to maintain the coexistence of citizens within the
conditions of elemental social order. Even the Philippines man-

* aged to survive two divorce laws, Act. No. 2710 and Executive

Order No. 141 of the Japanese occupation. Nor can it be said that
divorce which is allowed among Muslim Filipinos is responsible for
dismantling conditions of elemental social order. Finally, the Cath-
olic Church itself grants divorce under the Pauline and Petrine
privileges and by the dissolution of sacramental but unconsum-
mated marriages.

The question of divorce and remarriage have thus far been
discussed from the view point of Catholic Church teaching on free-
dom of religion. TheAuestion may also be posed in constitutional
terms. To. the extent that the prohibition of divorce and remar-
riage trenches upon an unfettered right to act according to one’s
religious conviction, the constitutionalist may also ask whether di-
vorce and remarriage present a clear and present danger of a
substantive evil which the state has the right and duty to forestall
such that they should not be allowed by the state. What is at
stake here is not just any ordinary right but one which under Phil-
ippine jurisprudence occupies a preferred positicn in the constitu-
tional hierarchy of rights. “Religious freedom, although not un-
limited, is a fundamental personal right and liberty, and has a
preferred position in the hierarchy of values.”?* What then would
justify its limitations?

The Declaration on Religious Freedom, as already seen, sets
public order as the sole juridical limitive cause of religious liberty.
Constitutional jurisprudence on the stbject does not use the same
language as Vatican II, but the conclusion reached is the same.
Philippine jurisprudence sets down “compelling state interest” as
the only justification for laws which conflict with scruples of con-
cience.? Jurisprudence even goes to the extent of saying “that
coerced unity and loyalty even to the country . . . is not a goal

“that is constitutionally obtainable at the expense of religious liberty.

24 Victoriano v. Elizalde Rope Workers, 59 SCRA 54, 72 (September 12,

1974).
25 Id. at 5.
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A- desirable end cannot be promoted by -prohibited means:*26:Qf,
as the American Supreme Court has put it: “The essence’ of all
that has been said and written on the subject is that only' thedé
interests of the highest order and those not otherwise served: cdn
overbalance legitimate claims to the free exercise of religion.”?7)

. From the above considerations it is the conclusion of this
writer that, whether from the point of view of the teaching of
Vatican II or from the constitutional point of view, the question
is not whether the state may allow civil divorce and remarriage.
Rather, the question is whether in a pluralistic society such as ours
the state may prohkibit divorce and remarriage. The teaching of
Vatican II is that ‘“‘the usages of society are to be the usages of
freedom in their full range. These require that the frecdom of
man be respected as far as possible and curtailed only when and
in so far as necessary” and that curtailment becomes “necessary”
when it is demanded not by the “common welfare,” which is a very
broad cencept, but by the “public order,” which is a much narrower
concept. The teaching of the Constitution is that the Bill of Rights
withdraws “certain subjects from the vicissitudes of political con-
troversy, to place them beyond the reach of majorities and offi-
cials,”?s and that religious liberty is one of these subjects and may
be curtailed only when demanded not by the ordinary requirements
of public welfare, which also is a broad concept, but only by the
narrower concept of “compelling state interests.”

Fear may be expressed that the position espoused by this essay
leaves society powerless to promote the common welfare. That is to
miscons.rue the function of the constitutional order. The constitu-
tional guarantee, also demanded by Vatican II, is not an assertion
of the laicist creed that religion is purely private matter. Rather, it
is merely a recognition that the juridical order as the legal arma-
ture of human rights has a limited function. By guaranteeing a
maximum degree of freedom of action the juridical order merely
creates a constitutional climate wherein the various forces of so-
ciety are free to pursue the common welfare of all. This common
welfare “consists chiefly in the protection of the rights, and the
performance of the duties, of the human person,” and the duty to
pursue the common welfare “devolves upon the people as a whole,
upon social groups, upon government, and upon the Church and
other religious Communities . . . in the manner proper to each.”*
Neither the Constitution nor the Declaration of Vatican II demands
an abdication of social responsibility. Rather, bo.h together posa
a challenge to all to work towards building a city of man without
doing violence to a right that is as original as the human person
itsclt.

26 Id. at 76.

27 Wiscons:n v. Yoder, 40 LW 4476, 4479 (May 15, 1972).

28 Philippine Blooming Mills Employees v. Philippine Blooming Mills,
b1 SCRA 189, 201 (June 5, 1973).

29 Declaration, no. 6.

THE LEGALITY OF DISCIPLINING AN
ELECTIVE OFFICIAL FOR A WRONGFUL
ACT COMMITTED BY HIM DURING HIS

PRECEDING TERM OF OFFICE

CHRISTIE A. FELICIANO*

There are very few cases dealing on the subject matter of sus-
pension and removal of public officials for offenses committed
during the previous term of office. The evident lack of jurispru-
dence on the matter is accepted by no less than the Supreme Court,
when it resorted to Amsrican authorities, in resolving the issues
in Pascual vs. Provincial Board of Nueva Ecijal American cases
on the question are also in conflict, due to differences in statutes
and constitutional provisions, and also in part to a divergence
of views.

In the case of Pascual vs. Provincial Board of Nueva Ecija,?
Pascual, then mayor of San Jose, Nueva Ecija was administratively
charged by the Acting Provincial Governor of Nueva Ecija for
abuse of authority and usurpation of judicial functions. Pascual
filed with the provincial board a motion to dismiss on the ground
that the wrongful acts alleged therein had been committed during
his previous term and could not therefore constitute a ground for
disciplining him during his second term. The Supreme Court re-
sorted to American authorities in the absence of any precedent in
this jurisdiction. The weight of authority of the United Statss
cases seem to incline to the rule denying the right to remove one
from office because of misconduct during a prior term. The Supreme
Court subscribed to this weight of authority of United States cases.
“The underlying theory is that each term is separate from the
other terms, and that the reelection to office operates a condona-
tion of the officer’s previous misconduct to the extent of cutting
off the right to remove him therefor.® To remove a public officer

* LLB. 76

1106 Phil. 466 (Oct. 31, 1959).

2]d.

348 Am. Jur, 45, cited in Pascual V. Provincial Board, supra, note 1.
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