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I. INTRODUCTION 

On 20 August 1998, in the aftermath of the terrorist bombings of the United 
States (U.S.) embassies in Tanzania and Kenya, the U.S. launched an airstrike 
against the AI Shiffa pharmaceutical plant in Sudan.' U.S. officials claimed 
that the plant was a chemical \veapons f.1cility operated by Osama bin Laden, 
whom they suspected of masterminding the bombings. 2 However, the AI 
Shiffa plant actually produced legitimate pharmaceutical products, including 
anti-malaria drugs under a United Nations (U.N.) contract specifically 
approved by the U.S.,l and Osama- bin Lader. had no connection to the 
plant.4 

If the!nternational Criminal Court (!.C. C.) was in existence at the time, 
the I.C.C. Prosecutor could have conducted an investigation on his own5 or 
on referral by a State-Party to the Rome Statute (the Statute).6 The 
investigation would have led to the arrest and prosecution of responsible 
U.S. personnel, even if the U.S. is a non-party to the Statute. As a non-
party, the U.S. would not have been bound to provide evidence, surrender 
accused persons found within its territory, or provide assistance to the 

I. See, Coordinator for Counterterrorism, U.S. Department of State, Fact Sheet: 
U.S. Strike on Facilities in Afghanistan and Sudan, United States Information 
Agency (1998), http://usinfo.state.gov/topical/pol/terror/98o8zi r2.htm (last 
accessed May 10, 2004); Letter Dated Aug. 20, ry98 from the Per!'lilanent 
Representative of the Umted States of America to the Ul)ited Nations 
Addressed to the President of the Se,urity Council, U.N. Doc. SII998/-y6o 
(1998), available at Imp:/ /usinfo.state.gov/topical/po1/terror/98082oo8.htm (last 
accessed May 10, 2004). 

2. Id. 
3· See generally, Michael Barletta, Report: Chemical Weapons in the Sudan, 6 

Nonproliferation Rev. 1 I 5-37 (1998). 

4- Id. 
5· Rome Statute of the International C··iminal Court, art. 15(1), U.N. Doc. 

A/CONF.183/9 (1998) (hereinafter Rome Statute]. 
6. Id. art. 14 (1). 
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to the I. C. C., simply gave flesh to the customary duty to either prosecute an 
accused within a State's national courts, or to extradite him or her to a 
competent tribunal. This author submits that the I. C. C. is such a competent 
tribunal. 

Dispensing with the consent of the defendant's State of nationality, at 
least in .certain circumstances, is not an arbitrary arrangement. It serves: a real 

It bears recalling that the crimes over "":hich the I. C. C. has subject-
matt\!! jurisdiction are often committed by or w1th the approval of 

historical experience shows that these States are the least to 
grant j'urisdiction over their nationals to an international court.332 This !S the 
insurmo't,mtable problem faced by an international criminal court that may 
exercise jurisdiction only if the defendant's State of nationality consents: In 
the I.C.C. scheme, the Statute overcomes this predicament by val1dly 

with the consent of the defendant's State of nationality, least 
when the territorial State consents to the jurisdiction of the Court. Article I 2 

of the Statute, therefore, furthers · by great strides the international 
community's struggle against grave and heinous crimes for the mutual 
defense and safety of all. 

331.See, e.g., Report ofthe Ad Hoc Committee on Genocide, U.N. ESCOR, 7th 
Sess., Supp. No. 6 at 12, U.N. Doc. E/794 (1948) ("Those in favour of 
principle of universal repression held that genocide would be commuted mostly 
by the State authorities themselves or that ·these authormes would have ;Hded 
and abetted the crime. Obviously in this case the national courts of that State 
would not enforce repression of genocide."). 

332.Morris, supra note 11, at 13. 
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