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workable: a) Commonwealth Act No. 141, as dmended, should be amend
again to eliminate ancestral lands from its coverage; b) the Revised=
Forestry Code, as amended, should be amended again to eliminate a'%
its provisions (e.g. ban on kaingin farming, the 18% slope rule) whi
work against the tenurial rights of indigenous cultural communities; ang
c) the Property Registration Decree or the Torrens System should
amended to accommodate communal titling of ancestral lands consistenZ
with the ancestral domain law that may be enacted in the future. :

Resolving the ancestral domain problem is an intimidating task. The
fronts to be attended to are so many like human rights, so¢ial justice, econom
development, reformation of laws, political autonomy, ethnography, ecology:=§e
education, health, law enforcement, and special adjudication, to namé som
which all cry out for simultaneous government action. Thus, one cannot he
but say that only a highly competent, intensely determined, and fully huma
government can peacefully settle this complex, age-old, and all-encompassin
problem on ancestral domain rights. Perhaps it is more appropriate to sa
that a people that can humanely solve a problem of such magnitude is truly.
worthy of being called a nation. - .
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Tug RiGHT TO CLEANER AIR:

STRATEGIES FOR THE CONTROL OF AIR
. POLLUTION FROM STATIONARY SOURCES

N THE LIGHT OF EXISTING LAWS

~ Ma. Socorro Z. MANGUIAT*

One of the problems brought about by 'the im'iustrialization of the
country is the increasing pollution of the air, which threatens human .

and survival. . )
pealth This thesis makes a survey of existing laws thal deal with pollution
from stationary sources, as well as other related laws, rul.es.and‘regu-
lations, and the cases that interpret these, with the end. in view of
evaluating the efficacy of these laws and mapping out a legal strategy
which may be used by persons, especially community members, w'ho may
be aggrieved by problems of pollution. In the_ process, .the author dtsc;s;els
the main governmental agencies involved in pollution control, and the
role and enhanced powers of the local governments in the task of pollution
control, as provided in the Local Government Code of 1991. i

After mapping out such strategy, the author goes on to c.onclu e
that the basic framework for air pollution contrt.JI has been set in ;.ilaa:',‘
and makes recommendations for the more effective usé of the law in air
pollution control.

INTRODUCTICN
A. Background of the Study

Petitioner takes note of x x x [its] plea [,] focusing on its huge investment
in this dollar-earning industry. It must be stressed, l‘\owever, that‘conk;
comitant with the need to protect investments and contribute to the %‘rowth
of the economy is the equally essential importance of protecting the leal.t ,
nay the very lives of the péople, from the deleterious effects of the po} ution

of the environment.

We live in an era which demands a delicate balance of important forces

. ‘and interests. While on one hand there is.a growing concern for the envi-

—_—

" Juris Doctor 1993, with honors, Ateneo de Manila University School of Law, Class Valedictorian.
Ateneo Law Journal Technical Staff 1992-93.

! ‘TEChnoIogy Developers, Inc. v. Court of Appeals, 192 SCRA 147 at 152 (1991).
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The second and third chapters deal with the laws and administra
rules and regulations on air pollution. Chapter II focuses on the rele
constitutional provisions and the laws which direct central government agen
to deal with pollution. Chapter III tackles the laws empowering local governm
to confront the problem of pollution. '

Chapters IV and V cover the administrative and judicial rem
respectively, available to persons aggrieved by problems of pollution,
on an integration of the existing laws and administrative rules and regulati
discussed in the previous chapters. ‘

Chapter VI contains the conclusions derived from the author’s resea
as well as the recommendations for making the present laws and t
implementation more effective.

I. AN AIR POLLUTION SITUATIONER:
SoMEe FacTs oN AIR PoLLUTION

The pollution in Asia’s cities is approaching the point when it’s no
longer a case of “what you don’t know won’t hurt you.” In fact, with
each year seeing more poisons flung into the air, x x x, it’s becoming more
a case of “what you don’t know will kill you,”? :

There is indeed cause for alarm when one discovers that, as stated
a repcrt submitted by the Environmental Management Bureau to the Pr
dent of the Philippines in November 1990, “[t]he deterioration of atmosph
and climatic conditions has never been more noticeable than it was in fe
past decade.”® . v ==
The sources of pollution are classified into-three general types. Thes
are: .
(1) mobile sources;
(2) stationary sources; and
(3) area sources.’

DEPARTMENT OF ENVIRONMENT AND NATURAL RESOURCES, ENVIRONMENTAL MANAGEMENT BUREA!
PHILIPPINE ENVIRONMENT IN THE EIGHTIES 1 (1990).

Defined as “dispersed sources of emission that individually emit small amounts of pollu$§ ‘.

but in aggregate, may be significant.” Examples of these are aircraft operations, struct
fires, marine transfers, and dry cleaning. Id. at 7, 12. . p

- Id, at 8.

" dosages.” Sulfur dioxide,
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able amounts of sulfur dioxide (SO,). Both stationary and mobile sources
are responsible for spewing out particulate matters" into the atmosphere.
In addition to these gaseous pollutants, heavy metals such as le.ac.i, copper,
iron, zinc, and cadmium have also been found in various quantities in the
Metro Manila air.” : ’
Poisonous wastes do not choose their victims." The same may be said

of all air pollutants.

The wersening condition of the air causes more than the immediate
inconvenience of not being able to breathe fresh air. Serious health hazards

- result from the inhalation of the different pollutants.

The inhalation of oxides of nitrogen and sulfur may be toxic in certain
which is produced by electric and industrial plants
which burn coal and oil fuels, “causes a choking sensation when inhaled.”"
When combined with water, sulfuric acid (H,SO,) is formed. Sulfuric ac.id
is particularly irritating to the moist surfaces of the eyeballs and the moist
lining of the lungs. _ . ‘
Nitric oxide, which is released from internal-combustion engines in

" automobiles, combines with oxygen in the air to form nitrogen dioxide (NO,).

The combination of nitrogen dioxide with water produces nitric acid (HNO,)
which is irritating to the lungs. _

Carbon monoxide (CO), a gas given off when coal, charcoal, W9od, oil,
and gasoline are not completely burned, combines with the hemoglobin of the
blood much faster than oxygen,” depriving the blood of much-needed oxygen.

In the case of the Philippines, a report prepared by the Metropol}tan
Environment Improvement Program of the World Bank and the United Nations
Development Program shows that in 1988, air pollution in Metro Manila
caused “at least 471,100 cases of upper respiratory tract infection, with 79,400
cases of bronchitis reported.”™ _

Humans are not the only victims of poor air quality. An imballance in
the natural composition of the air affects plants and animals that respire, and
green plants that photosynthesize.

" Particulate matters consist of “small solid particles such as dust, metallic and mineral particles,
smoke, mist and acid fumes.” Id. at 1.

® I, at 3.4,
¥ Id. at 3-4

“F.P. Guanzon, Industrial Pollution: Update, Status and Policy Options, paper delivered' at thg
Jaime V. Ongpin Lecture Series on Future Issue, Asian Institute of Management, Makati, April
22, 1992,

* MB. Buat, Air Quality Management Laws, 1 Phil. Environ. L. 23.
" James H. Ot710 and AserT TowLe, MoDERN BioLocy 775 (1981). (hereinafter cited as OTTO.)
7 Id,

" Robles, supra note 7, at 1.
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Beyond its direct effects on living things, pollution also adversely affect
the physical structure of the atmosphere. The reaction of sulfur dioxide a
nitrogen dioxide with water in the dtmosphere causes the phenomenon called!
acid rain, which destroys both aquatic and terrestrial ecosystems, and causes=
corrosion on metal and stone surfaces.” o

Other consequences of pollution inciude the greenhouse effect whic
causes climatic disturbances,? and temperature inversion. As a consequence;
polluted air is trapped above the houses and factories, instead of being blown
away from where it can do the maost harm? :

Given this situation, our lawmakers have attempted to address the proble
of pollution.through various laws which are to be discussed in the succeedi
chapters.

II. A Survey oF THE LAws ON PoOLLUTION

The non-compliance with and non-implementation of our laws, polluti
control laws included, have often brought to question the advisability of ev
énacting such laws. It is submitted, however, that such fleeting and rem
diable defects should not be taken against the enactment of environment
laws, for the: o

[a]doption of environmental principles as law would imbue them with a
force and legitimacy x x x and would make it politically easier to give
environmental considerations their proper weight in the Government’s
decision-making process.? ‘

A. Relevant Provisions of the 1987 .Constitution

Perhaps believing in such advantage, the drafters of the 1987 Cons
tution ircluded in the Declaration of State Principles and Policies, Sectio;
16 which says: . ‘

Sec. 16. The State shall protect and advance the right of the people to
a balanced and healthful ecology in accord with the rhythm and harmony
of nature.

This entirely novel constitutional provision is significant in that it poin
out a duty of the state (to promote and advance the right of the people
a balanced and healthful ecology in accord with the rhythm and harmon
of nature), and recognizes the corresponding right of the people. Togeth

' OtT0, supra note 16, at 776; and Buat, supra note 15, at 7.
» Buat, supra note 15, at 31,
2 Ot70, supra note 16, at 777-778.

A.S. Tolentino, Jr., Review of Environmental Legislation and Administrations and Its App'icati
in Selected DMCs, AsiaN DEVELOPMENT BANK, ENVIRONMENTAL PLANNING AND MANAGEMENT-
(1986).
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with the laws for the -control of air pollution from stationary sources, this
constitutional provision is. a potent weapon to use in obtaining relief from
the government in cases involving the environment.”

Closely related to this provision, insofar as ecological damage may affect
the health of the people, is Section 15, Article II of the Constitution which

states:

Sec. 15. The State shall protect and promote the right to health of the
people and instill health consciousness among them.

As was demonstrated in the first chapter, pollution adversely affects

people’s health. With the inclusion of a statement on the people’s right to -
" health in the Constitution, an act of pollution may now be challenged with

greater success because of the primordial importance given to the people’s
right to health.

Considering that polluticn is a matter of public concern, Section 7, Article
Il of the Constitution may be used by a citizen to compel the government
to give him access to information obtained by the government agencies tasked

“with pollution control through independent studies or through the reportorial

requirements imposed on those who operate stationary sources of pollution.
Said provision states:

Sec. 7. The right of the people to information on matters of public concern
shall be recognized. Access to official records, and to documents and papers
pertaining to official acts, transactions or decisions, as we_ll as to government
research data used as basis for policy development, shall be afforded the
citizen, subject to such limitations as may be provided by law.

Using Section 12 of Republic Act 6969 (The Toxic Substances and Hazardous
and Nuclear Wastes Control Act of 1990} as a basis, the limitations on the
right to information on matters of pollution would most probably refer to
confidential matters in view of their effect on the competitive position of the

-entity involved.”® The question of confidentiality of the desired information

may, however, become a matter for judicial review.
“&

2 Antonio S, Oposa, Jr., class lecture in Environmental Law, June 26, 1992.

’“ Antonio S. Oposa, Jr., class lecture in Environmental Law, July, 3, 1992.

® Sec. 12 Public Access to Records, Reports or Notification. — The public shall have access to

records, reports, information concerning chemical substances and mixtures including safety

data submitted, data on emission or discharge into the environment, and such documents
" shall be available for inspection or reproduction during normal business hours except that
the Department of Environment and Natural Resources may consider a record, report of information
oF particular portions thereof confidential and may not be made public when such would divulge trade
secrets, production or sales figures or metheds, production or processes unique to such manufacturer,
Processor or distributor, or should otherwise tend to affect adversely the competitive position of such
-manufacturer, processor or distributor. The Department of Envitonment and Natural Resources,

Owever, may release information subject to claim of confidentiality to a2 medical research
or scientific institution when the information is needed for the purpose of medical diagnosis
Or treatment of a person exposed to the chemical substance or mixture. {emphasis supplied]
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-Under the title of National Economy and Patrimony (Article XII of t
1987 Constitution), the second paragraph of Section 1 speaks, inter alia,
the promotion by the state of “industrialization and full employment based;
on sound agricultural development and agrarian reform, through industries
that make full and efficient use of human and natural resources x X x.”

constitutional precept, which must. be taken into consideration in applyin
pollution control laws and in drawing out plans for the economy.
While Section 6, Article XII of the Constitution is ‘often related to sociak
justice and agrarian reform, the same provision may also be used to bolst
the cause against pollution, in being a reminder that “[t}he use of proper
bears a social function.” All economic agents are enjoined to contribute
the common good. While recognizing the right of individuals and priva
groups, “including corporations, cooperatives, and similar collective organi
zations” to “own, establish, and operate economic enterprises,” such rig
is made “subject to the duty of the State to promote distributive justice an
to intervene when the common good so demands.”?

B. Pollution Control Legislation

The centerpiece of the government’s efforts at pollution control is Republi

Act No. 3931, otherwise known as the Pollution Control Law. This law, albe
amended by subsequent laws (which will hereinafter be tackled), is still th
basic law when it comes to air and water pollution.
~The goal, then, during the passage of the law ‘in 1964, was to maintain
“reasonable standards of purity fcr the’waters and air of this country with the
utilization for domestic, agricultural, industrial and other légitimate purposes.”
One of the main features of the law was the creation of the Nation
Water and Air Pollution Commission (the NAWAPCO), an agency under th
office of the President, which was given the responsibility of handling th
problem of pollution. Towards this end, the NAWAPCO was conferred, inte
alia, with régulatory powers which consisted of the power to issue, rene
or deny permits for the discharge of waters and the operation of pollution
related works, as well as investigatory and visitorial powers. Also in line wit
its regulatory function, the NAWAPCO was given rule-making powers and th
task of issuing standards to govern city and district engineers in the appro
of plans and specifications for sewage works and industrial waste disposal system
The NAWAPCO also possessed quasi-judicial powers, i.e., the powe

to conduct hearings on alleged acts of pollution or failure to comply wit
the provisions-of the pollution control law or its orders, and, if necessary,

% PHiLipPINE ConsT., art. XII, sec. 1 (1).
¥ Hd., art. XIl, sec. 6. .
* The Pollution Control Law, R.A. No. 3931, sec. 1 (1964).

1993

hensive plan for the abatement of existing pollution and prevention of new and/

land “for the more effective utilization of the resources of the country.

Ja
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to issue orders for the discontinuance of the violation, including orders for the

revocation of permits. In addition, the NAWAPCO was authorized to institute
legal proceedings to compel compliance with the provisions of RA 3931.%

On the NAWAPCO also lay the responsibility for preparing “a compre-
or imminent pollution of the water and/or atmospheric air of the Philip_pines.""‘"

Republic Act 3931 also set out a general prohibition against the discharge
of wastes that will pollute the water or air,* together with a prohibition .
against the construction of a possible source of polluticn, the expansion.of
a known polluting facility, or the increase in the volume or strength‘ of the
emissions without first securing a permit from the city or district engineer,®
and provided sanctions for the violations of these prohibitions or the orders
of the Commission, which in addition to an order for the discontinuance of
the violation, consisted of a penalty of fifty pesos for each day during which
the violation continues, imprisonment of from two years to six years, or both
such fine and imprisonment.® .

Given the growing problem of pollution, an amendment of Republic Act
3931 was certain to be forthcoming. Faced with “the grewing menace of
environmental pollution”,* the then President Marcos saw a need to further

strengthen pollution control laws. Thus, in 1976, Presidential Decree No. 984,

the- National Pollution Control Decree of 1976, was passed, with the avowed
purpose of strengthening the NAWAPCO to meet the growing challenges
brought about by pollution.

Whereas RA 3931 made vague allusions to pollution, P.D. 984 zeroed

in on the problem of pollution by declaring as a national policy the prevention,

abatement, and control of pollution, not only of the air and water, but alssf of
The growing concern for the adverse effects of pollution and the newly-
recognized effect on land resources was reflected in the definition of pollution as:

Any alteration of the physical, chemical and biological pl:operties of any
water, air and or land resources of the Philippines, or any discharge thereof
of any liquid, gaseous or solid wastes as will or is likely to create or render

—_
.
® 14,
Sec. 9. Prohibitions.— No person shall throw, run, drain, or otherwise dispose into any of
the water and/or atmospheric air of the Philippines, or cause, permit, suffer.to be lhrowr_\,
tun, drain, allow to seep or otherwise dispose into such waters or atmospheric air, any organic
Or inorganic matter or any substance in gaseous or liquid form that shall cause pollution
of such waters or atmospheric air.
%1, sec. 9.
N, .

M, sec. 10.

* P'°Viding for the Revision of Republic Act No. 3931, commonly known as the Pollution
?"“"01 Law, and for Other Purposes, Presidential Decree 984, Second WHEREAS clause
1976).

I, sec. 1.
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such. water air and land resources harmful, detrimental or injurious to
. public health, safety or welfare or which will affect their utilization for
domestic, commercial, industrial, agricultural, recreational or other legiti-
mate purposes.® [emphasis supplied]

The decree also adopted the previous law’s definition of industrial was|
with the modification that the term was clarified to refer. not simply to 3
Wwaste, substance, or combination thereof resulting from any process of industg
manufacturing, trade or business, or from the development, processing
recovery of any natural resource, but such waste as “may cause or tend]
cause pollution, or contribute to the pollution of the. water, air and 1
. resources of the Philippines.” )
While the decree aimed to strengthen the NAWAPCO, what was actua
“done was to replace the NAWAPCO with another agency, called the Natior
Pollution Control Commission (the NPCC). :
The NPCC was established as the main research agency of the goveri
ment for problems of pollution. It was mandated to translate the fru
its research into the development of periodic plans for the prevention
abatement of pollution, with the restriction that such plans were to be consistéi
with the national development plan of the country.® Note that it was
pollution plan which was required to conform tc the national developm
Plan of the country, and not the other way around. )
The NPCC retained the NAWAPCO's power to set up standards w
which to gauge the level of pollution, but with the proviso “[t]hat the loi
governments, development authorities, all other similar government instr
mentalities or agencies may set up higher standards subject to the writt
approval of the Commission.”® These standards, as further elucidated’
Presidential Decree No. 1152, consisted of ambient air quality standards th
would “prescribe the maximum concentration of air pollutants permissib)
in the atmosphere consistent with public health, safety and general welfar
and national emission standards" for new and existing stationary mobile sourc
of pollution. Currently, these standards are found in Chapter III of the R
and Regulations of the National Pollution Control Commission, which becan
effective on July 5, 1978.%

* Id., sec. 2(a).
¥ Id., sec. 2(a).
* Id., sec. 6(b).
» Id, sec. 6(i). : ;
* The factors to be taken into consideration were, inter aliz: (1) local atmospheric conditi
(2) location and land use; and (3) available technology. Philippine Environment Ct
Presidential Decree No. 1152, title I (Air Quality Management), chapter I, sec, 3 (1977,
National emission standards were to be set with the following factors in mind: (1
of industry; (2) practicable control technology available; (3) location and land use; and’
nature of pollutants emitted. Id., sec. 4. g
The rules were published in the June 5, 1978 issue of the Official Gazette, Pursuant to Sect
112 of the Rules, the same were to take effect thirty days after such publication.

z
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Presidential Decree No. 1152 also required the NPCC to enforce the. air
quality standards it had set, and for this purpose, was calle¢.:l upon to estab}:s”l};
“to the greatest extent practicable [] an air quality monitoring networ Y

Although the power to deputize or request other government agenm;:s
and instrumentalities for aid could be implied f.rom the powers given to the
NAWAPCO, to clear all doubts, and in line with th.e -aim of strengthepmg
the anti-pollution control body, such power to deputize was expressly given
to the NPCC in Section 6(k) of the Decree. -

An important innovation introduced by P.D. 984 was the power to issue

- an ex parte temporary restraining order (ex parte TRO). While as a general

rule, an order for the discontinuance of the discl}arge of sewage, industn.al,
or other wastes could cnly be issued after due notice and hearing, the Provxs(c);
of the first paragraph of Section 7 authorized the issuance of an ex pas te dT'Rt
upon the finding of prima facie evidence that the dxscha'rge is of 1mrr;gf iate
threat to life, public health, safety or welfare, or to' ar'umshor plant life, or
exceeds the allowable standards set by the Con}mxssmn.

To give teeth to the provisions of the pollution control law and enforce

. strict compliance with the orders of the NPCC, the above-mentioned section

f the decree also gave the NPCC the power to cite in contempt a person
Svho wilfully fails o% refuses, without just cause, to comply with a summons,
oena duces tecum. .
Subp({:/rl:?l,eoli.:fbéfil made no mention of judicial review of th,e dec¥s¥on of
the NAWAPCO, P.D. 984 provided for an appea'l o_f the NPCC'’s decision to
the Court of Appeals or the Supreme Court within flffeen days fr.or.n the date
of notification of the decision, in the absence of which t_he decision would
become final. Judicial review, however, was to be permitted only after the
exhaustion of the remedies before the NPCC.* o .
Section 9 of P.D. 984 expanded the scope of the prohibition found in
R.A. 3931 and raised the penalties for the offenses. Take the .fa.ct., for instance,
that while R.A. 3931 only penalized the violation of the prohibitions or orders
of the NAWAPCO, P.D. 984 included the violation of the regulations f.or—
mulated by the NAWAPCO as a punishable offense. Furthermore, Section

" 9(c) of P.D. 984 strengthened the visitorial powers of the NPCC by providing

* Presidential Decree No. 1151, sec. 12. . . -

“ The fuil text of the proviso reads: Provided, that whene.ever the..' Commission _fmds ab,iv'rm_;\a lezlc!l‘e
evidence that the discharge sewage or wastes are of immediate threat to life, l:éu u:t bea the,
safety or welfare, or to animal or plant life, or exceeds the a!low?ble stam.iar s set by p
Commission, the Commissioner may issue an ex parte orde.r directing the 'dlsconhnuance o
the same or the temporary suspension or cessation of operation o_f the est?blxshn'\ent o_l{tllpee:c;‘rj\
Benerating such sewage or wastes without the necessity of.a prior pubh,: he.adrm%bl' e said
€x parte order shall be immediately executory and shal! remain in force until said establis ment
Or person prevents or abates the said poliution within the allowable standards, or modifie
or nullified by a competent court.

® Id, sec. 7.
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Presidential Decree No. 1586, “Establishing an Environmen;a&{lmg::;
Statement System, Including other Environmental I\Sawn'agglx{\grxsl‘lcell:lti " ;e:sh wres
Other Purposes”, recognized, in its second ¥ AS clause,
':: i/f::k “into thSir full regulatory and procedural details the regulatory
jrements of the EIAS. .
requl;egl 1586 expanded the coverage of the EIAS, as sfet-fo;th lm P.tl)Dy. ;2,
ing i \ i tion 4 thereof, to declare -
iving the President the power, in Sec : proc-
llJaymgalt\i,ong certain projects, undertakings or areai1 in the C(t);mr?;l :isr:;r:l‘;:?gf
criti in giving the President such power, the X
. mentally critical, for in giving t der e
issi licable not only to public and p
the submission of an EIA became app on u ind privale
it i tally critical projects, bu
: ties seeking to undertake environmen ! . : >
:ll‘ltl;l"lc and pri%zate entities seeking to undertake projects in previously de
’ nvironmentally critical areas.
dare‘:neanother sense yhowever, P.D. 1586 also narrowed thelscgp;:rfeg.lzs.
' i ' j d areas expressly de
151 by declaring that only those projects an : '
inviror):mentally gcritical by the President.woulfd beE(I:inmdered as such, in
lation to the requirement of a submission of an E1A. o
- P.D. 1586 alsccla outlined, albeit roughly, the EIAS, b)fl prog;i;;\c;gnfmo;;:\ael
issic i he issuance of an
submission and evaluation of the EIA, and t i
Compliance Certificate (ECC) by the leaf:.l agency (now thze Enylror:vn;t;rgzi
‘Management Bureau, by virtue of Executive Order No. 192, mﬁa.), ihov
which “no person, partnership or corporatiqn shall und%,rdtgake or'opera y
*such declared environmentally critical project or aréa. =
- Lae;tly P.D. 1586 provided a penalty for a required entity’s fallurg to sec:r;!
an ECC colnsisting of a fine not to exceed ﬁﬂ{i tho:sagdct(iior,loli)%?lz ‘geicgs.(,
l i i t by Se -D. .
Pursuant to the power vested in the Presiden : ) . .
d Presidential Proclama
then President Marcos, on December 14, 1981, issue en : -
tion No. 2146, “Proclaiming Certain Areas and Typ&.’.s of Prolelctls asaECrtwsltraotr;_
mentally Critical and Within the-Scope of. the Env1ronmeg§;” msp;id e
ment System Established Under Presidenha} Decrec.No. 1 b L ered
set out, in general terms, the areas and projects which are to be considere
environmentally critical, such as smelting plants, logging ;)lpera'tica1 ,areas
struction of major roads and bridges, and, for ep\{lr'onmenta y crlf areas :
“areas of unique historic, archeological, or scientific mte.rests; are;s l;%d t )i
visited and/or hard-hit by natural calamities (geologic hznzar1 thicl)i ,;nzs
phoons, volcanic activity, etc.) {[Under this, i.t seems the whole 1a§§i}ied .
has, of late, become an environmentally critical area!]; and areas ¢
as. prime agricultural lands,”® to name a few.

for a fine not exceeding two hundred (200) pesos or imprisonment of not exceedin;
one month, or both such fine and imprisonment, for any obstruction of th
exercise of the NPCC'’s duly-authorized representatives of its visitorial powers.

Pollution control legislation was to be directed not only to the actu
operations of a stationary poliutant, but was to reach out to the pre-operatio
or planning phase, in the form of the requirement for the preparation of a
environmental impact assessment. .

An Environmental Impact Assessment (EIA), otherwise known as a
Environmental Impact Statement, is a' detailed statement whick any agen
or instrumentality of the government, including government-owned or co;
trolled corporations, or any private corporation, firm, or entity, is required
file with the Environmental Management Bureau in relafion to any environme
tally critical project which said entity seeks to undertake, or with regard to an
project which said entity is to undertake in an environmentally critical area. Sai
statement should contain, among other things, a statement on:

(a) the environmental impact of the proposed action, project or u
dertaking; :

(t) any adverse environmental effect which cannot be avoided shou
the proposal be implemented; :

(c) any alternatives to the proposed action;

(d) a determination that the short-term uses of the resources of the
environment are consistent with the maintenance and enhanceme
of the long-term productivity of the same; and

(e) whenever a proposal involves the use of depletable or non-renew

able resources, a finding that such-use and commitment are
warranted.*

The EIA was introduced in the country by Presidential Decree No. 1151,
otherwise known as the Philippine Environmental Policy. P.D. 1151 set forth
the State’s intention to establish an Environmental Impact-Assessment System
(EIAS), directing the agencies enumerated in Letter of Instruction No. 422"

to come up with their guidelines, rules and regulations to aid in the estab-
lishment of the EIAS. :

4 For a more extensive discussion of the penal provisions of Presidential Decree No. 984, see Chapter.
V infra.

47 Presidential Decree No. 1151, sec. 4.

* The agencies mentioned in Letter of Instruction No. 422 are: The Department of Natural
Resources, The Department of Agriculture, The Department of Health, The Department of
Local Government and Community Development, TEe Department of Public Highways, The
Department of Public Works, Transportation and Communications, The Department of Education
and Culture, The National Economic and Development Authority, The Energy Development
Board, The National Pollution Control Commission, The Philippine Atomic Energy Commission,
The Human Settlements Commission, The Laguna Lake Deveropment Authority, The National

Irrigation Administration, The U.P. Natural Science Research Center, The Philippine Coast:
Guard, and The PAGASA.

i ironmental
* Establishing an Environmental Impact Statement System, ln.cludn!\g1 gtléfereEYLnonrf;\% ntal
Management Related Measures and for Other Purposes, Presidential De . .
1(1987).
® I, sec. 9
oroctaimi i iti ithin th
* Proclaiming Certain Areas and types of Project as Envnronmentally irm‘c)al ggsn\slallt}]\:x)r;cre:
Scope of the Environmental Impact Statement System Established Under Presi
No. 1586, Presidential Proclamation No. 2146 (1981).
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III. LecaL REMEDIES FOR PoriutioNn ConTroL
ON THE LocaL GOVERNMENT LEVEL

Any law, to be effective, must be properly enforced. Enforcement, in turs
depends upon the cooperation of people, whose contact with government begi
at the local level. There is sense, then, in empowering the local governmengs
for their proximity to the people and the greater manageability of the po
units they handle, if harnessed properly, would yield outstanding resuits,

This vital role of local governments in environmental responsibility w.
noted in Section 58 of P.D. 1152 which declared it a responsibility of the loc
government units “to actively participate in the environmental management as
protection programs of the government.” o

Towards the end of empowering local government units, Section 2 of Artic
X of the 1987 Constitution declares that “[t]he territorial and political subdivi
sions shall enjoy local autonomy.” To facilitate the implementation of the autonom
granted to local governments, Section 3 of Article X of the Constitution cal
on Cengress “to enact a local government code which shall provide for a mo
responsible and accountable local government structure x x x.”

The Local Government Code of 1991 (LGC), Republic Act No. 716
became effective on January 1, 1992. The Code is notable, among other thing
for its various references to the role of local governments in the task ¢
environmental protection.’ S

This chapter will discuss the legal remedies available in dealing with th
problem of pollution from stationary sources at the local government level. Th
bulke of the chapter will discuss the Local Government Code, where many ¢
the provisions on the role of the local government in pollution control are found

A.  Republic Act. No. 7160

Consistent with the policy of decentralization, the Local Government Codé
has delegated powers related to pollution control to various bodies and officia
- of the local government, with the express mandate, in Section 3 (i) thereof, I
“[1Jocal government units shall share with the National Government the respo
sibility in the management and maintenance of ecological balance within th
territorial jurisdiction. x x x” _ v
) Among the rules of interpretation provided for in Section 5 of the Loc
Government Code, worthy of notice is subsection (a) which provides for t
liberal interpretation of provisions of the Local Government Code in fav
of the local government or in favor of the lower local government unit,
the case may be.® '
Under Section 16 of the LGC, every local government is recognized
possessing the well-nigh police powers, as expressed in the General Welfa
Clause, which is followed by an enumeration of some of the basic concern

_—
2 Local Government Code of 1991, sec. 5(a).
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of a lecal government unit, such as the enhancement of the right of the people

to a balanced ecology. The police power of the local. government unit is a Eovt::li
tool which it may use in justifying interference with both 1lleg1t_1mat(: tahe vel
as otherwise legitimate businesses that pose a threat to the pu}'lty o " ent.
In the next section, the development .of an environmental manag; :i‘red
system is regarded as one of the basic services fhat a mumc1paht¥ 1? regution
to provide.* Provinces, for instance, are task.ed with the en_forcemen of po ution
control laws and other laws on the prote_cuon of the envxropmenft,h{p;)]ENR int
to national policies and subject to supervision, controland review of t : be'l'ties kor
Such responsibilities promise to be more tl'fan token responsibili d, for
under Section 17 (¢) of the LGC, national agencies and o'fﬁ.c_es concerne'din
mandated to devolve to local government units the responsibility fox;f pifw}t ogf
the enumerated basic services within six (6) months from the effectivity

“the Code. Devolution is defined in the section as “the act by which the National

Government confers power and authority upon tl}g Yariﬂc:;xs local gozern?::;
units to perform specific functions and responsibilities.”* Even the :;:lclloca]
of national government agencies which are not to be dglegalted fto o :z) el
government are required to be dech:fentrated to the regional or fie
i agencies concerned.

y th(\eNI}l\Ztr;oiItlails rgcalled that one of the objectives of the Local Governmen:
Code is the creation of a more responsive and accoun:ntable local governmen1 :
structure, the enumeration of the basic services ‘A{h'lCh a member of a oca
government unit (LGU) may demand from the -off'1c1als of the locaflt}glmfg{}
ment becomes important in at least two ways. Firsi, the members o er. .
can demand the delivery of these basic services as a matter of statutory rig -
Second, if there is scarcity of resources, which will perhaps be thf éas’e }n
many instances, the enumeration will serve as a list to guide the Vli els
prioritizing activities. If, in the face of strong den:lands fo; these setrt =
LGU officials remain unresponsive, thenfthel:i constituents may resort to
b i recall, initiative, and referendum. - -

eCh;gl:?isLOGfU’z in t’he fulfillment of the many tasks which have begn given
to it (an increase in responsibility being a nat.ural consequence of a:\ m;:iizz
in power), local government units are authquzed to elnter into join vi tures
and other similar cooperative agreements with People_ s am_i non-govet:hn o
tal organizations in the delivery of certain basic services, mclud}ng de p o
motion of ecological balance and the enhancemept of the economic an socsxl
well-being of the people.”” Considering that pollution control has been expressly

included as one of the basic services under Section 17 of the LGC, the problems

of enforcement of pollution control laws may perhaps be lessened by the

. COoperation of the people’s and non-governmental organizations.

—_

I, sec. 17 (b) (2) (vii).
Y 1d, sec. 17 (b (3) ().
: M, sec. 17 (c).
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Complementing Section 35 of the Local Government Code is Section
which empowers a local government unit, through its local chief execut
and legislature, to extend financial or other assistance to people’s and noj
governmental organizations for, infer alis, environmental projects to b
implemented in its territorial jurisdiction.

To the local executive of the smallest political unit, i.e., the baran,
captain, is given the responsibility of enforcing laws and regulations relat
to pollution control and the protection of the environment under Section
of the LGC. . :

The governers, as well as the city and municipal mayors; are given th
option of appointing an environment and natural resources officer for th
province, city or municipality.® This environment and natural resour
official shall coordinate with government agencies and non-governmen
organizations in the implementation of measures to prevent and contro! lan
air and water pollution with the assistance of the Department of Environme
and Natural Resources, . :

The different legislative bodies are given the power to enact ordinanc
that may be necessary to promote the general welfare of the inhabitants.* Violatio:
of these ordinances may be dealt with by the imposition of a fine, which mu
not exceed one thousand (1,000.00) in the barangay level.® When the ordinan
violated is a municipal ordinance, the penalty is a fine of not exceeding twi
thousand and five hundred (#2,500.00) pesos or imprisonment for a period n
exceeding six (6) months, or both such fine and imprisonment.® The penall
goes up to an amount not exceeding five thousand (¥5,000.00) pesos or impt
onment of not exceeding one (1) year, or both such fine and imprisonment,_
the discretion of the court, for the violation of a provincial or city ordinance

* The enactment of pollution control measures lies within the ambit.
the legislative power of local legislatures. This stand finds confirmation

body the duty of protecting the environment and imposing appropriate penalti¢
for acts which endanger the environment, such as activities which result if
pollution.® These local legislative bodiés may not only enact pollution conttd
measutes enforceable within their: territorial jurisdiction, but may also re
ommend to the legislative bodies of the higher local government units. th
enactment of measures that will have more far-reaching territorial applicatiof
and, in the case of penal ordinances, provide stiffer penalties.®

%I, secs. 463 (b) (2) [for the province]; 454 (b) [for the city); and 443 (b) [for the municipal
¥ Id., sec.. 391 [for -the Sangguniang -Bérmiga'y]._ e

@ Id, sec. 391 (@) (14. - . - -

4 14, sec. 447 () (1) (D). © : - . :

8 Id.,'gec. 468 (a) (1 ). (iii) [for the’ province), and sec. 458 (a) (1) (ii) [for the. city].

The same power is given to the Sangguniang Panlungsod, in- sec. 458.(1) (vi), and to
Provincial Council, in sec. 468 (1) (vi), of the Local Government Code of 1991,

The Local Government Code of 1991, sec. 391 (a) (5) for the Sangguniang Barangay.

6
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The solution of certain environmental problems may be facilitated by

the organization of community brigades, barangay tanods or community service

unitst> through the sangguniang barangay. Educational programs on pollution

* control and environmental awareness may be coursed through the sangguniang

1 9 £
barangay which is authorized to organize lectures, programs or fora for the
purpose of solving community problems.% :

An important power granted to the municipal mayor is the power to:

require owners of iliegally constructed houses, buildiggs or other struc-
tures to cbtain the necessary permit, subject to such fines and penalties
as may be imposable by law or ordinance, or to mak.e necessary changes
in the construction of the same when said constructlon_ violates any l‘aw
or ordinance, or to order the demolition or removal of said _house, :pu:ldmg
or structure within the period prescribed by law or ordinance.”

It is not enough, then, for the owners of a particular structure tc obt_aun
national permits. It is also important to acquire and maintain possession
of local permits, the lack of which is equally fatal tc the continued operation
of the facility. . ‘

It is also to be noted that reference is made not only to_ordmances, bat
to laws as well, hinting that even environmental or air pollution control laws
may be used as a standard for defining what is an illegally construc.te.d structure.

Adherence to the law is also safeguarded by giving the municipal council

"the power to enact ordinances authorizing the issuance of permits or licenses

“upon such conditions and for such purposes intended to promote the general

. welfare of the inhabitanis of the municipality x x x .”# Pursuant to such

legislative authority, the municipal council is made resporf.s.ible for the regu-
lation of any business within the municipality and the conditions under which

. . p
the licenses for said business may be issued or revoked.

In view of the admission made early on in this thesis, that air is a
valuable natural resource, the duty of the municipal mayor to ad(_)pt7:1dequate
measures to safeguard and conserve the resources of the municipality™ assumes
greater significance for purposes of pollution conltrol.. -

The municipal council acts not only as a .leglslatlve body, but is a 510
given the responsibility of providing legal assistance t.o.barangay officials
who, on the occasion of the performance of their official duties, may be
constrained to initiate or defend themselves against legal action.” A situation
that comes to mind, in relation to air pollution control, is the possibility of

_—
® Id., sec. 391,

* Id., sec. 391 (17).

7 1d., sec. 444 (vi).

*1d, sec. 447 (a) (3) (ii).
9 14,

" Id., sec. 444 (vi).

" 14, sec. 446 (xii).
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legal action being instituted against barangay officials while carrying out the
task of enforcing air pollution control laws. :

The power of a municipality tc reclassify land, enact zoning ordinances;
and process and approve subdivision plans for residential, commercial, i
dustrial, or other purposes” is an indirect way cf empowering the local
government against stationary pollutants. When the pollutant, for example,
is a heavy industry which is found ir a zone which has not been approved
for such type of activity, local government officials can refuse or revoke
permit previously given for the continued operation of such plant: .

More than being the lawmaker of the municipality, the sangguniang bayan
is tasked with regulating activities relative to the use of land, buildings and
structures within the municipality in order to promote the general welfare;
and towards this end, is empowered to declare, prevent or abate any nuisance.’

A potential forum for the infusion of environmental consciousness into:
the development plans of local government units is the local development
council, a body charged with assisting the respective local legislative bodies.
in “setting the directioni of economic and social development, and coordi
nating development efforts within its territorial jurisdiction.””* Environmen-;
tal advocacy may be especially made by the non-gevernmental organizations”:
representatives in the council who shall, in accordance with law, constitute
not less than one-fourth of the members of the council.” .

A city development plan, though passed by a progressive or enviro
mentally-conscious development council, would be futile without proper
implementation. With the city mayor rests the ultimate task of implementing
the approved plans.”® Although the city mayor cannot, on his own, enact
laws for the control of pollution, he may recommend the enactment of pollution:
control measures.” . : .

After the legislative council passes an ordinance. for the issuance of
permits to regulate certain industries in the city, it is the mayor who is given:
the power to issue, suspend or revoke such permits, upon violaticn of the
conditions for the issuance of the license or the permits as provided by law:
or ordinance.” This regulatory power is an effective complement for the
proper enforcement of deveiopment, zoning and land use plans.

To promote coordination among the different legislative bodies, a:
mechanism has been set in place whereby legislative bodies of a higher local

Id., sec. 446 (a) (2) (viii to x).; mutatis mutandis for a-city [sec. 448 (a) (vii to x)] and a provin
[sec. 468 (a) (2) (vi and vii)]. '

B Id., sec. 447 (a) (4) (i), and sec. 458 (a) (4) (i) for cities.
% Id., sec. 35.

” Id., sec. 107.

% Id., sec. 455 (1) (ii), and sec. 465 (b) (i) (ii) for provinces.
7 Id., sec. 455 (1) (ii), and sec. 465 (b) (i) (ii) for provinces.

™ Id.; sec. 455 (3) (iv).
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government unit review the ordinances approved by the legislative body and
the executive orders issued by the chief executive of the lower local gov-
ernment unit to determine whether they are acting within the scope of their

" respective powers.”

A complaint to the governor or mayor may be resor.ted to, if a govern-
ment official fails to carry out his functions since the chlef.execut.lv.e of the
Jocal government is in charge of ensuring that alll executive offxc'lals a'nd
employees of their respective local government units discharge theuf duties
and functions faithfully. Such officials and employees may, for failure to
be administratively or judicially disciplined.” .

In deference to the authority of a local executive within his territory,
the governor or mayor, as the case may be, is given thg power to require
all national cfficials and employees stationed in the territory within his jurisdiction

. to make available to him such books, records, and other documents in their

custody, except those classified by law as confidential®’ The local executive
is alsc empowered to call upon national officials or emp}oyees stationed or
assigned to his territory to advise him on matters affecting t.he area, Fmd is
called upon to coordinate with such persons in the formulation and %mple-
mentation of plans, programs and projects. If need be, the local.chlef. ex-
ecutive may also bring administrative or judicial action against said OfflCl?l
or employee who may have committed an offense in thei per'for.ma}nc'e qf hI“SZ
official duties while stationed or assigned within his territorial jurisdiction.

The Local Government Code also makes the governor the ger}eral overseer
of the city, municipality or province, giving him the duty to visit component
barangays, cities and municipalities, as the case may k.:e, to k<ns1:XMLFault xmlns:ns1="http://cxf.apache.org/bindings/xformat"><ns1:faultstring xmlns:ns1="http://cxf.apache.org/bindings/xformat">java.lang.OutOfMemoryError: Java heap space</ns1:faultstring></ns1:XMLFault>