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SECURITIES REGULATION

IN JAPAN AND THE PHILIPPINES:
A COMPARATIVE ANALYSIS

OF REGISTRATION SYSTEMS

RICARDO V. PUNO, JR.*

A comparative analysis of securities law in Japan and the Phil-
ippines is uSeful for several reasons. In the first place, both coun-
tries based their systems on the American model, specifically the
Federal Securities Act of 1933 and the Federal Securities Exchange
Act of 1384.! In the case of the Philippines, certain portions of
the Uniform Securities Act, the paradigm for present state blue sky
laws, were also adopted.2 Moreover, both the Phlhppmes and Japan
1mported the U.S. law and placed the local version alongside
their civil law systems. The Civil Code still constitutes one
source for interpreting concepts or defining rights found in the
securities laws3 Thus, for example, civil law notions of fraud,
contracts and sales inay play an 1mportant part in the future de-
velopment of a body of cases applying various civil liability provi-
sions or expanding their scope. Unlike in the United States, both
Japan and the Philippines have unmitary legal systems and, hence,
do not have problems of muitiple federal and state registrations or
overlapping jurisdictions. Independent evolution of Philippine and
Japanese securities law has resulted in two rather different sys-
tems. As such, they are imeresting today as examples of- varlatlons
of the basic American patiern.

* A.B., LL.B. (Ateneo), LL.M. (Harvard), Cand. for the S.J.D. degree
(Harvard) ; Professor in Corporation Law and practising lawyer.
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[heremafter “Tatsuta”]; Yokoyama, Securities Regula.twn and Portfolio In-
vestment in Japan, The Role of the Investment Banker in CURRENT LEGAL
ASPECTS OF DOING BUSINESS IN THE FAR EAST 81 (R. Allison ed.
1972) ; Sibal, Defects and Loopholes in the Securities Act, 5 Lawyers’ J, 487
(1937) Yabyabin, The Securities Act and Trading, in ASPECTS OF PHILIP-
PINE CORPORATION LAW 282 (M, Lopez Campos ed. 1966).

. 2 Sibal, supra note 1.
3 Infra, text at notes 8-13.



A cautionary note is appropriate at-the outset. It bears em-
phasis that comparison of the two systems is not made against a
background of identical political, cultural and economic environ-
ments. Japan is an industrialized country; the Philippines is a
developing nation. Japan’s capital market is much larger in terms
of the number of participants and the amounts involved.* Never-
theless, one country can learn from the other. Popular participa-
tion, so-called “people’s capitalism,” is a relatively recent phenom-
enon in both countries.” Insofar as securities regulation aims at
prevénting fraud and establishing an orderly market for securities,
the general principles would seem to have universal application.
The. experience of different countries in responding to changing
business conditions -and uncovering fraudulent devices should be
helpful.to other countries.

It should be noted, finally, that Japan has replaced the United
States as'the Philippines’ largest trading partner.® This relation-
ship could' in the future take the form of more substantial capital
movements, Securities laws would then assume greater importance
and perhaps be as essential as a knowledge of each other’s corpo-
ration law, and foreign exchange or foreign investment regulations.
Tnis article, however, will not treat of international aspects of
securities regulation in Japan and the Philippines. This subject
itself deserves a separate discussion. What we attempt here is fo
provide a better understanding of the fundamental legal concepts
and structures found in the regulatory systems of the two coun-
tries. With this background, a study of the international aspects
should be more meaningful.” ’

4For a description of the Japanese stock market, with relevant figures,
see JAPAN SECURITIES RESEARCH INSTITUTE, SECURITIES MARKET
IN JAPAN 1973 16-43. [Hereinafter “Securities Market in Japan”]

With respect to the Philippines, see generally R. EMERY, THE FINAN-
CIAL INSTITUTIONS OF SOUTHEAST ASIA 437-443 (1970); R. GATICA
AND A. GATICA, MANUAL OF PHILIPPINE SECURITIES (1972 ed.);
SECURITIES AND EXCHANGE COMMISSION ANNUAL REPORT 1972-73
4-5. .

5 Tatsuta at 2; Securities Market in Japan'5.

6 CENTRAL BANK OF THE PHILIPPINES, TWENTY-FOURTH AN-
NUAL REPORT 35 (1972).

7In Japan, acquisition by foreigners of stock in Japanese corporations
has been completely liberalized as of May 1, 1973. A number of foreign issuers
have also been permitted to list their stock in Japanese exchanges. See: M.
TATSUTA SECURITIES REGULATION IN JAPAN 9-11 (Addendum 1973)
[Hereinafter “Tatsuta Addendum”]; Thorpe, The Sale of U.S. Securities in
Japan, 29 Bus. Law. 411 (1974); Ishikuzu, “Foreign Stocks Debut mm_Tokyo"
in 82 Far Eastern Economic Review 47 (December 31,1973); D. HENDERSON,
FOREIGN ENTERPRISE IN JAPAN 232-233 (1973). :

Japanese law has also been reformed in connection with the program to
“internationalize” Japanese securities markets. Among theése reforms are a
law which permits foreign securities firms to do business in Japan and a
Minisierial Ordinance which permits the sale of foreign investment company
shares. LAW ON FOREIGN SECURITIES FIRMS (Law No. 5 of 1971)
(Japan Securities Research Institute 1971). Ministerial Ordinance No. 78,
1972, 6 EHS LAW BULLETIN SERIES MH 1 (F. Nakane ed, 1973).
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The Legal Framework

The principal source of securities law in Japan is the Securities
Exchange Law (Law No. 25, 1948), as amended, and as supple-
mented by cabinet rules and ministerial ordinances.® In the Phil-
ippines, it is the Securities Act of 1936 and administrative rules
thereunder.® In both countries, however, the specific statutes are
not the only sources of law._In Japan, other sources include: special
laws like the Securities Investment Trust Law; the corporation law
part of the Commercial Code; customary commercial law, in the
absence of provisions in special laws and the Code; and the Civil
Code.’* In the Philippines, the Commercial Code has largely been
repealed by special statutes and has little significance today for
securities regulation. Instead, other sources of Philippine securi-
ties law would be the Corporation Law, the Investment Company
Act of 1960 and various other special laws1! The Civil Code is
also important because the Securities Act specifies that rights and
remedies provided therein are in addition to existing rights and
remedies.!? The Civil Code itself allows resort to its provisions
in case of deficiencies in special laws.!?

The governmental body which administers securities law in
Japan is the Securities Bureau of the Ministry of Finance. The
major laws it is concerned with are: the Securities Exchange Law,.
the Law on Foreign Securities Firms (Law No. 5, 1971), the Securi-
ties Investment Trust Law (Law No. 198, 1951), and the Certified
Public Accountant Law (Law No. 103, 1948).1¢ Its Philippine coun-
terpart is the Securities and Exchange Commission, a body which
has congiderably more responsibility than the U.S. Securities and
Exchange Commission. It is charged with administration of around
17 laws, among which are the Securities Act, the Corporation Law,.
provisions on partnership in the New Civil Code, the Investment
Company Act and the Financing Company Act. In addition, it
performs functions under several other laws whose administration
is vested in other governmental bodies.’® )

8 An English translation of the Securities Exchange Law of 1948 [Here-
inafter “J.S.E.L.”] appears in 6 EHS LAW BULLETIN SERIES MA 1
et seq. (F. Nakane ed. 1973). References in this paper are to this translation
unless otherwise indicated.

Amendments adopted in 1971 are reflected at appropriate sections of this
discuss‘on. See THE 1971 AMENDMENT TO THE SECURITIES EX-
CHA)NGE LAW (Law No. 4 of 1971) (Japan Securities Research Institute
1971). - i

There has been no substantial amendment of the Law since 1971. Letter
of M. Tatsuta to author, April 2, 1974.

9 Commonwealth Act No. 83, as amended, 2 Phkilippine Permanent and
General Statutes 71 [Hereinafter “P.S.A.”’].

10 Tatsuta at 6. .

11 CORPORATION LAW, Act No. 1459, 1 Philippine- Permanent and
General Statutes 103. INVESTMENT COMPANY ACT, Republic Act No. 2629,
3 Philippine Permanent and General Statutes 1139.

IZP.C.A., Art, 37.

13 CIVIL CODE OF THE PHILIPPINES, Republi¢c Act No, 386, Art 18.

. 14 Securities Market in Japan, supra note 5, at 189. :

15sTHE S.E.C, PRIMER 4-5 (1973). .
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This article will examine the following aspects of securities
regulation in Japan and the Philippines: (1) the scope of the regis-
tration requirements; (2) prospectus requirements; (3) procedure
for registration; (4) reporting requirements; (5) regulation of
brokers, dealers and underwriters; (6) protection of investors.

Coverage and Exemptions

Unless exempt or offered in exempt transactions, securities may
not be sold by means of public offering or secondary distribution
in Japan unless they have been registered.’® Likewise, unless exempt
or offered in exempt transactions, Philippine law requires as a
condition to their sale that “speculative securities” be licensed and
that other securities be registered.’” We will examine how the two
laws define: (1) securities; (2) exempt securities; (3) exempt
transactions.

A. Definition of Securities

Under: the Japanese Securities Exchange Law, the following
are securities: (1) national government bonds; (2) local govern-
ment bonds; (8) notes issued by a corporation pursuant to specific
statutes; (4) secured or unsecured corporate debentures; (5) in-
vestment certificates issued by a corporation organized under special
law; (6) stock certificates and subscription warrants; (7) trust
certificates of ‘a securities investment trust or a loan trust; (8) for-
eign securities of similar nature to the foregoing. The ninth cate-
gory is any instrument designated by cabinet rule to be a security;
however, no such rule has yet been promulgated. A “right to be

represented” in any of the securities enumerated is also deemed
a security.18 :

This enumeration is apparently fairly restrictive. The ab-
sence of the catch-all phrase, “any interest or instrument com-
monly known as a security,” and of the term “investment contract,”
both found in the American law, removes from coverage of the
Japanese law various instruments which either are included in the
definition or have been held to be securities under U.S. law. Some
examples of these are: interests in such ventures as condominiums
and gruit groves; voting trust certificates; limited partnership in-
terests; fractional undivided interests in oil, gas or other mineral
rights; pre-incorporation certificates or subscriptions and interim
certificates.’®

In contrast, the Philippine Securities Act, after a rather lengthy
enumeration of specific securities, includes within the definit'on
“certificates or instruments evidencing beneficial interest in title
to property, profits or earnings, or any other instruments commonly

16 J.S.E.L., Art. 4(1); Tatsuta at 22.

17 P.8.A., Secs. 4, 9, 2(a) and (b).

18 J.S.E.L., Art. 2(1) and (2); Tatsuta at 17.
19 See Tatsuta at 17-18.
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known as a security.”?® The term “securities” is bound to have as
wide an interpretation in the Philippines as it has in the Unitad
States. However, Philippine law contains a variation of the phrase
“evidence of indebtedness” which is found in American law. The
phrase is not reproduced in the Act. Promissory notes are securi-
ties under the Act if the proceeds from the sale are to be used to
further a business entarprise and the notes are accompanied by a
promise that purchasers will participate in profits of the enter-
prise or benefit from its success.?l A.contract for the sale of land
on a deferred payment or installment plan is also a security.®?

It should be noted that a recent Presidential Decree, without
amending the existing provision in connection with promissory
note, has included within the definition of securities all “commer-
cial papers evidencing indebtedness of any person, financial or non-
financial entity, irrespective of maturity, issued, endorssd, sold,
transferred or in any manner conveyed to another, with or without
recourse, such as promissory notes, repurchase agreements, certi-
ficates of assignments, certificates of participations, trust certifi-
cates or similar instruments.”?2* The provision is obviously in-
tended to regulate the market in short-term commercial paper.
Because of the rather loose and over-broad wording of the provi-
sion, however, it is likely to give rise to numerous problems of
interpretatign.

For purposes of the registration requirements, Philippine law
also contains a definition of “speculative security.” As noted above,
this c'ass of securities requires licensing and not mere registration.
Generally, these securities include those: (1) where unusual profit
is promised to promote sales; (2) where value depends on proposed
development rather than existing tangible assets; (3) where sales
commissions of more than 5% are offered; (4) where elements of
risk and speculative profit predominate over reasonable certainly
or safety; (5) securities of companies which include as a material
part of its assets intangibles such as patents and goodwill; (6)
securities of companies in the business of developing mineral pro-
perties.?* The foregoing, however, will not be deemed speculative
securities if the issuer can meet certain income tests.?*

20 P.S.A., Sec. 2(1).

2t Id,

22 Id,

22-A Presidential Decree No. 678, AMENDING SEC. 2 OF COMMGN-
WEALTH ACT NO. 83, AS AMENDED, OTHERWISE KNOWN, AS THE
SECURITIES ACT, eftective April 2, 1975, Sec. 1.

23 P.S.A., Sec. 2(b).

24 P.S.A., Sec. 2(b) (1). The issuer should have been in continuous opera-
tion for not less than three years and should have had average earnings,
during the two-year period next prior to the close of its last fiscal year
preceding the offering, as follows: in the case of interest-bearing securities,
not less than 1% times the annual interest charged thereon and upon zll
other outstanding interest-bearing obligations of equal rank; in the case of
preferred stock, not less than 13% times the annual dividend requirements on
such preferred stock and on all other cutstanding stock of equal rank; in the
case of common stock, not less than 50% upon all outstanding common stock
of equal rank together with the amount of common :iock thep offered for
sale reckoned upon the price at which stock is then offered for sale.

5



B. Ezempt Securities

Securities which are exempt from registration under Japanese
law are all the items specifically enumerated in the definition of a
security with the exception of stock certificates or subscription
warrants, unsecured corporate debentures and convertible deben-
tures. A “temporary” exemption granted in 1953 for secured de-
bentures is still in the books. Other securities may be exempted
by cabinet rule.?®

Securities exempted under the Philippine Securities Act are
similar to those exempted under the U.S. Securities Act. Hence,
the following are exempt: government securities; bank securities;
securities of building and loan associations and similar institutions;
certificates issued by a receiver or by a trustee in bankruptey;
insurance or endowment policies, annuity contracts or optional an-
nuity conhfracts; securities exchanged by the issuer with existing
security holders exclusively, provided that no commission or
other remuneration is paid for soliciting such an exchange.2® This
last exemption, of course, does not cover rights offerings.

There are significant differences between American and Phil-
ippine law in this connection. There is no exemption in the Phil-
Ippines for securities issued in exchange for outstanding securities,
claims or property interests, or partly in such exchange and partly
for cash.?” The Philippines exempts certain securities of foreign
governments with which the country has diplomatic relations, whers-
as the U.S. does not.®® The American exemption for short-term
notes is not found in the Philippines, an apparently deliberate omis-
sion in view of specific conditions to including promissory notes
within the definition of a security.? In addition, Presidential De-
cree 678 expressly provides that all “commercial paper” (as defined
therein), including those of short-term maturities, must be regis-
tered.®>4 The exemption for. securities of eleemosynary institu-
tion operates differently. In the Philippines, the charitable asso:
ciations must be given a permit by the National Treasurer, while

———————— kS

25 J.S.E.L. Art, 3; Tatsuta at 19-21.

26 P.S.A., Sec. b.

27 SECURITIES ACT OF 1933, Sec. 3(a)(10), 15 U.S.C.A. $77c(a) (10).
28 P.S.A., Sec. 5(3).

29 SECURITIES ACT OF 1933, Sec. 3(a)(2), 15 U.S.C.A. $77c(a) (2).
29-A Sec. 2 of Presidential Decree No. 678, reads as follows:

“Sec. 2. Section 4 of Commonwealth Act No. 83, as amended, is
hereby amended by .inserting an additional paragraph thereto, which
shall read as follows: .

Notwithstanding the provisions of the preceding paragraph re-
garding exemptions, and any other provision of this Act or other
existing laws, commercial papers as defined in Section 1 hereof shall
be registered in accordance with the rules and regulations that shall
be . promulgated by the Securities and Exchange Commission. after
approval by the Monetary Board which shall also have the power of
suspension in the enforecement of these provisions, it being understood
that such rules may provide for opened registration provided certain
limits be made in the public interest and for the protecticn of investors.
The rules may aliso provide exemptions from registrations of inter-
bank call loans under such guidelines as may be necessary in the
interest of the public.” . ) . . .

-~

the U.S. law requires merely that the association be “exclusively
for religious, educational, benevolent, fraternal, charitable or re-
formatory purposes” and that “no part of the net earnings inure
to the benefit of any person.”3® :

C. Exzempt Transactions

As noted earlier, the crucial concepts which trigger the appli-
cation of the Japanese Securities Exchange Law are “public offer-
ing” and ‘“secondary distribution.” A public offering is “‘a solicita-
tion as against unspecified many persons, with a uniform term, to
acquire new securities to be issued.”® A secondary distribution is
defined similarly except that it refers to issued securities. A sec-
ondary distribution may occur when, for instance, a large share-
holder disposes of his shares through the market.?? With limited
exceptions, the Commercial Code of Japan prohibits corporations
from acquiring their own stock and, hence, corporations do not
usually hold treasury stock from which sales can be made.??

Registration is not required if the offering is otherwise than
by way of public offering or secondary discribution, no matter how
large the amount involved, Aithough loosely referred to as the
“private offering” exemption, it does not resemble the U.S. concept
exactly. Analysis usually focuses on whether the offering is to
many and umspecified persons. As to the numerical test, the ruie
of thumb adopted by the Minister of Finance is 50 offerees.’*
The terir “unspecified” is interpreted more broadly than the op-
posite word “specified” might suggest. An offering to existing
shareholders, employees and clients is not deemed to be to specified
persons because these persons may change from time to time.?®
The offering is to a class of persons or to persons meeting certain
requirements, rather than to definite named individuals. On this
basis, rights offerings are viewed as directed to unspecified per-
sons and if the numerical test is met, the registration requirement
would apply.®® Since public offerings and secondary distributions
are defined to encompass solicitations of many and unspecified per-
sons, Prof. Tatsuta acknowledges that a private offering may theo-
retically occur when offerees are unspecified, or alternatively, when
they number less than 50.37 His view, however, is that it is more
practical to require both that the offerees be specified and that

0 P.S.A.,, Sec. 5(9); SECURITIES ACT OF 1933, Sec. 3(a)(4),~15
U.S.C.A. §77c(a) (4). T

31 J.S.E.L.,, Art. 2(3); Tatsuta at 23. The translation is Prof. Tatsuta’s.
The translation in 6 EHS LAW BULLETIN, supra note 8, at 2 is as follows:
“The term ‘of offering of securities’ in this law shall mean to solicit many
and unspecific persons for their offer to acquire securities to be newly issued
under uniform terms.”

32 J.S.E.L., Art. 2(4); Tatsuta at 24-25. -

33 CODE OF COMMERCE, Art, 210. English translation at THE JAPAN
‘BUSINESS LAW RESEARCH INSTITUTE, THE NEW COMPANY LAW
OF JAPAN 58 (Japan Business Law Series Vol. XI, Part One, 1966).

34 Tatsuta at 24.

35 Jd. at 23-24.

36 Id.

37 1d. at 28.



they be few. It should be noted that the intent of the purchaser
is immaterial. In other words, the availability of the exemption
will not depend, as it does in the United States, on whether the
buyer has taken the stock for investment and not with a view to
distribution.

Offerings of small amount are also exempt from registration.
fI'he 1971 amendment to the law defined this to mean a nvhlic p®e-r-
ing or secodary distribution in an amount less than Y100 million
measured by the aggregate issuing or selling price. In determin-
@ng the value of the offering, distributions made within the preced-
ing two years are counted.’

-Under the law in effect prior to the 1971 amendments, it was
specifically provided that transactions by persons other than “an
issuer, .one who makes a secondary distribution, underwriter or
securities company” were exempt from both registration statement
and prospectus delivery requirements.®® This provision was pat-
terned after Section 4(1) of the Federal Securities Act of 1933.
Probably in an attempt to adapt Section 4(2) of the Act to local
legislation iwhich was meant to cover both initial offerings and
secondary distribution (unlike the 1988 Act which is intended to
regulate issuance rather than trading of securities), the Japanese
law also exempted transactions by *‘an issuer or one who makes
a secondary distribution other than by way of public offering or
secondary distribution.®® It was clear enough that a portion of
this provision was meant to cover “private offerings,” but it was
an interesting problem to explain what was meant by transactions
by “one who makes a secondary distribution other than by way of
secondary distribution.” - .

The ]aw as amended no longer contains the above provisions.
Instead, it affirmatively imposes the registration statement and
prospectus delivery requirements upon the issuer, the secondary
distributor, the underwriter and securities corapany. It further
referg to transactions bv these persons in connection with a public
offering or secondary distribution.?? #The question then is whether
the exemption for transactions by persons other than those listed
still subsjsts. It would seem that it does. It would seem too that
‘_che requirements apply only if the persons engage in public offer-
ings or secondary distributions, just as under the old law.

If this interpretation is correct. then the same definitional prob-
lems existing under the old law remain today. The difficvlty cen-
ters on the definition of “issuer,” “one who makes a secdndary
distribution,” and ‘‘underwriter.”

38 J.S.E.L., Art. 4(1); Tatsuta Addendum at 1-2. . :

39 .'[.S.E.L., Art, 15, as in effect before the 1971 Amendments. For Enelish
translation of text, see FINANCIAL COMMISSIONER'S OFFICE, MINISTRY
OF FINANCE, GUIDE TO ECONOMIC LAWS OF JAPAN 726-727 (1950);
Tatsuta at 30,

40 1d.

41J.8.E.L,, Art. 15(1) and (2).

An issuer is defined as any person who issues or proposes to
issue any security.’? There is no expansion of the term to include
controlling persons, as there is under U.S. law. A ‘“‘secondary dis-
tributor” or “one who makes a secondary distribution’ is not express-
1y defined although the law, as noted above, defines a. secondary dis-
tribution. There are two possibilities, as Prof. Tatsuta suggests.
It can either apply to (1) a large shareholder or to (2) one who
actually distributes the security to the public such as an under-
writer. Prof. Tatsuta favors the first view as being ‘“more reason-
able.” He states that it corresponds with the U.S. idea of a “con-
trolling person.” Indeed, viewing the term in this light would
make the requirement even stronger than the American require-
ment because the large sharcholder or controlling person would
always have to register even if he does not sell through an under-
writer and irrespective of his intention in purchasing the securities.
Further, under the old law (and, conceivably, under the present
law), this view made possible the conclusion that the phrase, “one
who makes a secondary distribution other than by way of secondary
distribution” refers to transaction between a large shareholder and
an underwriter.*

The problem in accepting Prof. Tatsuta’s view is evident when
one examines the definition of underwriter. He translates the
definition under the law thus: “any person, who in connection with
an issuance of a security and for a commission, reward or other
consideration in excess of the usual distributor’s commission, pur-
chases from an issuer, with a view to distribute, all or a part of
the securities, or contracts with an issuer to purchase the unsold
part of the security, or makes arrangements on behalf of an issuer
for a public offering or secondary distribution of a security or par-
ticipates directly or indirectly in a public offering or secondary
distribution of a security.”*s

The entire definition seems to be qualified by the phrase “in
connection with an issuance of a security.” The question then is
whether there can ever be an underwriter for a secondary distribu-
tion.#¢ It should be noted again that “issuer” is not qualified to
include controlling persons. Therefore, a person who underwrites
or sells securities for a controlling person is not a statutory under-
writer and would not be bound by registration statement and pros-

42 J.S.E.L., Art. 2(5).
43 Tatsuta at 32.

4414,
45 Id, at 33. The translation in 6 EHS LAW BULLETIN SERIES, suvra
note 8, at 3 is “. . .a person who, at the occasion of issuance of securities,

acquires the whole or part of the securities concerned from the issuer of such
securities with a view to selling the same, or enters into a contract to acquire
the remainder, when there is no other person than himself to acquire such
securities, or who handles offering or secondary distribution of securities on
behalf of the issuer, or any other person who participate [sic] directly or
indirectly in the offering or secondary distribution of securities and receiv.es
a commission the amount of which being in excess of the amount of commis-
sion, remuneration or any other consideration payable customarily to a securi-
ties distributor.”
46 See¢ Tatsuta at 32-33.
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pectus delivery requirements. Moreover, since acceptance of Prof.
Tatsuta’s view that the secondary distributor is the large share-
holder would mean exemption of the transaction between that share-
holder and the underwriter, there would be no one bound by the
requirements. Prof. Tatsuta argues that the legislative intent was
probably to cover underwriting of issued securities and points to
the use of the words “secondary distribution” in the definition it-
self. But it is difficult to explain away the rather unambiguous
gualifying phrase and the use of the word “issuer.” Of course,
if one accepted the second alternative meaning of the phrase “one
who makes a secondary distribution,” it would make no difference
what the definition of underwriter stated. This latter interpreta-
tionx\wou]d definitely include a person who acquires a controlling
block.of shares from the owner for purposes of public sale.#” But
the result of this would seem fo be even mors anomalous becaus:
_the larg.g shareholder would himself be exempt and, not being an
issuer, co,luld sell without registration if he made sales direct to the
public raiéher than through an underwriter. Moreover, the ghost
of “one who makes a secondary distribution other than by way of
secondary‘._l distribution,” laid to rest by our acceptance of Prof.
;I‘alté:suta’s view, would rise again to make its nonsensical presence
elt. -

Can the dilemma somehow be solved by resort to. the last per-
son mentioned in the list of covered persons, that is, a securities
company? This requires the assumption that the use of the sepa-
rate term “underwriter” in the Securities Exchange Law is sur-
plusage, that an underwriter is necessarily a securities company,
or that a securities company. would include those who are not statu-
tory underwriters. A “securities company” is defined as a stock
corpo?'ation licensed by the Finance Minister to engage in the
securities business which includes underwriting.#®* But the law does
not define “underwriting” and if we refer back to the definition
of underwriter we are again confronted with the problem of whether
it includes issued sccurities .within its scope. Moreover, under-
writing is included in the definitionsof “securities business.” It is
at least arguable that one who does not engage in it as a business
woul-d not have to.procure a license although a large block of shares
obtained from a controlling shareholder is being publicly sold. An-
other point relevant to this discussion is the question of the function
of 'another qualifying phrase in the definition of an underwriter
whlqh re_quires payment of “a commission, reward or other consid-
eration in excess of the usual distributor’s fee.” It can be read,
according to Prof. Tatsuta, as modifying the entire definition or
only that portion which refers to one who “participates directly or
indirectly in a public offering or secondary distribution of a
security.”® His view is that it modifies only the cited phrase and
nqt the entire definition. Thus, one who purchases from an issuer
with a view to distribute securities need not receive an underwrit-

47]1d. at 32.
# JS.E.L, Art 2(9).
49 Tatsuta at 34. But see translation at note 45.
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ing commission to be considered a statutory underwriter. Unless
he engages in this activity often enough to make it look like he is
doing it for a business, however, he would not have to secure a
license a§ a securities company. In sum, statutory underwriters
are not necessarily securities companies and the latter phrase is not
broad enough to cover those who are strictly not statutory under-
writers.

There are interesting conceptual problems in this aspect of
Japanese law. But, apparently, no administrative or court cases
have arisen to test these concepts.

The focus in the Philippines is on the “sale” of a security.
No sales, unless of exempt securities or in exempt transactions, may
be made without registration or licensing of the securities, as the
case may be.® A sale is defined broadly enough to include offers
to sell, whether oral or written.® The most important exceptions
to this requirement are “small issues” and “isolated transactions.”

Small issues are those whose aggregate amount is 200,000 or
less.’2 Application for exemption must be made with the Philip-
pine SEC by any corporation which intends to make an offering
of unissued shares. Under certain circumstances, the SEC will
grant an exemption for issues exceeding $200,000 in value.

The provisions of the Philippine Securities Act do not apply
to an “isolated transaction” in which any security is sold by or for
the owner provided the sale is not in the course of repeated and
successive transactions by the owner or his representative and the
latter persons are not underwriters of the security.?® There is no
statutory definition of an “isclated transaction’” but the Commis-
sion noted in one early opinion that it would depend on particular
circumstances: “A sale is not deemed an isolated one where it bears
such relation to other similar sales occurring sufficiently over the
same time as to constitute one of a series of associated acts for
the promotion of the same project. The sale by any of the members
of all his interest in [a mining] association to one person on a par-
ticular date clearly .falls- within the term ‘isolated transaction.’ %
In spite c¢f the use of the term “owner” in the statutory provision,
it would seem that one sale by an issuer of its securities to a par-
ticular person would be exempt. Also, a single sale by a share-
holder to a specific person would be exempt if the shareholder is
not a mere conduit for the sale of shares to the ultimate buyer.
Under the cited opinion, separate sales by several shareholders
would also be deemed isolated transactions if they occur at differ-
ent times and the sales are not made pursuant to a plan of distribu-

50 P.S.A., Sec. 4.

51 P.S.A., Sec. 2(e).

52 P.S.A., Sec. 4(b); Requirements and Procedures for Mergers and Exemp-
tions from Registration Requirements Under the Securities Act Para. (B), in
SEC REQUIREMENTS AND PROCEDURES 54-56 (1971). .

531 P.S.A., Sec. 6(c).

541 S.E.C. BULLETIN 216 (1941) in R.T. OBEN AND R.A. OBEN,
2 COMMENTS ON COMMERCIAL LAWS OF THE PHILIPPINES 280-281

(1972).
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tion. In the last two cases mentioned, ‘it can be argued that th2
total amount sold by the shareholders need not be P200,000 or less

since this limit applies only to the issue of securities and not to
subsequent sales.

As is evident in the foregoing discussion, the “isolated transac-
tion” exemption is similar, but not equivalent, to the “private
offering” exemption in Japan. Further, whereas in Japan it is a
public offering or secondary distribution which brings the Securi-
ties Exchange Law into play, it can be said that in the Philippines
the principal consideration is whether a "non-isolated transaction”
is involved. When the phrase “public offering” is used in tha
Philippime Securities Act, it is in contradistinction to an isolated
tran‘sgction. Therefore, it does not have the same meaning as under-
stood in Japan, or for that matter in the United States. The Fed-
eral Securities Act of 1933 exempts transactions “not involving any
public offering.”® The tests for availability of this private offer-
ing exemption are not as harsh as those for isolated transactions.

\

Unlike the Japanese law, there is no exemption in the Philip-
pines for!transaction by persons other than an issuer, one who
makes a secondary distribution, an underwriter or securities com-
pany. Nor has the counterpart American exemption for “transac-
tions by persons other than the issuer, underwriter or dealer” been
reproduced. All persons who sell in repeated and successive trans-
actions would be subject to the Philippine Securities Act assuming
the security is not an exempt security and that it is not otherwise
sold in an exempt transaction. Thus, for example, an ordinary
investor who has purchased-shares would be able to make one sals,
but subsequent sales would necessitate registration of the security.

In addition to the two exemptions which have already been
no:eg, the other statutury exemptions are important enough to be
noted :3

1. The sale by or for a pledge holder or mortgagee of a
security pledged in good faith as sgeurity for a bona fide debt.
This refers principally to foreclosure sales by pledgees in the ordi-
nary course of business.

2. Judicial, executor’s or guardian’s sales and sales by a re-
ceiver or trustee in insolvency or bankruptey.

3. Bonds secured by mortgage upon real estate or tangible
personal property but only if the entire mortgage and the bonds
are sold to a single purchaser at a single sale.

4. The issue of securities in exchange for other securities of
the issuer pursuant to a shareholder’s right of conversion. The
converted security must have been registered or licensed, unless
exempt, and the underlying security must be of a class “entitled to
registration and licensing” under the Act.

_-5. Exchanges of shares of consolidating or merging corpo-
rations.

55 SECURITIES ACT OF 1933, Sec. 4(2), 15 U.S.C.A. §77d(2).
56 P.S.A., Sec. 6.
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6. The sale of securities to a bank, savings institution, trust
company, insurance company, broker or dealer (provided actually
engaged in buying and selling securities) or to any corporation.
Surprising as it may seem, the SEC policy appears to be to exempt
sales by one corporation to another corporation provided the pur-
chasing company’s charter permits it to make such an investment.”

7. The distribution of stock dividends to shareholders.

8. The issuance of securities to holders or creditors incident
to bona fide reorganization of the issuing company, either in ex-
change for securities of holders or claims of creditors or partly
for cash and partly in exchange for the securities or claims of
holders and creditors.

9. The issuance of additional capital stock of a corporation
sold or distributed by it to its own stockholders exclusively, where
no cecmmission or other remuneration is paid or given directly or
indirectly in connection with the sale or distribution of such in-
creased capital stock. As to whether this provision exempts rights
offerings to existing shareholders, a distinction should be made as
a consequence of an early opinion by the SEC Commissioner.®® If
the underlying stock in the rights offering comes from authorized
but unissued stock, the issue is not exempt. It would be exempt if
the original capital has been increased in accordance with the Cor-
poration Law and sales of additional stock are made to existing
stockholders. . .

10. Pre-incorporation subscription for shares of a proposed
corporation when no commissions are paid in connection therewith
and the only purpose of soliciting subscriptions is to comply with
legal requirements with respect to minimum capitalization. Under
the Corporation Law, 20% of a company’s authorized stock must be
subscribed and 25% of the subscription must be paid.5® There
seems to be no limit on the amount of the subscription that may be
sold as long as the total amount does not exceed 20% of the author-
ized capital. The Federal Securities Act in the United States does
not contain a similar exemption and if pre-organization subscrip-
tions are sold in a public offering, both those certificates and the
stock eventually issued after the corporation is formed would be
subject to registration.®

The Philippine Securities Act contains an exemption for un-
solicited broker’s transactions executed upon customer’s orders, but
not the solicitation of such orders. This has been interpreted -as
not applying to original issues of corporations sold -through

577 S.E.C. BULLETIN 9, 11 (1973). .

58 P.S.A., Sec. 6(d); Opinion of the SEC Commissioner, September 19, 1946
in R.T. OBEN AND R.A. OBEN, supra note 54, at 281-282.

59 Act No. 1459, Sec. 9, supra note 11.

60 L, LOSS, SECURITIES REGULATION 457 (Student Ed. 1961). As
the Philippine SEC itself has recognized, this exemption could _regult in the
“flagrant use of stock assignments” for pre-incorporation subscnpj:lons. How-
ever, the only SEC rule on the matter requires that stock assignments be
negotiated only through the same broker who purchased the stock 1nvolve§i.
See Rule Limiting Use of Stock Assignments, and purpose clause thereto, in
SEC RULES AND REGULATIONS 47 (1973).
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brokers.%* © This position is consistent with the view in the U.,S.
that the exemption is limited only to the broker’s part of the trans-
action and does not extend to the selling customer.®2 In the U.S.,
if the selling customer is not exempt (when, for instance, he is
an issuer, dealer or underwriter), the exemption is not available.
Moreover, if the broker had reasonable ground to believe that the
selling customer was not exempt, he would violate the law by par-
ticipating in a non-exempt transaction.%® . The Philippine provision
has further been limited to isolated transactions; repeated and suc-
cessive sales by the owner through the broker would remove the
exemption even if the broker has done no solicitation. It should
be noted that the word “broker” is defined in the Securities Act
while “underwriter” is not. The question of when a broker becomes
an underwriter, an important issue in the U.S., would not arise
in ’che\rhilippines."*

Under Japanese law prior to the 1971 amendment, an exemp-
tion was provided for “transactions by a securities company executed
upon a customer’s order, excluding the solicitation of such orders.”’s%
The term {‘securities company” is defined broadly enough to include
dealers as' well as underwriters and it could be argued then that
unsolicited transactions executed by a dealer or an underwriter
were exempt.®® This exemption no longer appears in the law as
amended. Hence, the relevant question for determining applica-
bility of registration statement and prospectus delivery require-
ments is whether the securities company engages in a public offer-
ing for the issuer or in a secondary distribution for a shareholder.

>

Prospectus Req’uirements

An important difference between Japanese and Philippine
securities law relates to prospectus requirements: in the latter there
is no requirement that a prospectus be delivered at or before.the
sale of a security.

When securities are sold by wa¥ 6f public offering or second-
ary distribution, Japanese law requires that a statutory prospectus
be delivered at or prior to the sale.®” In addition to sales by means
of private offerings or in small amounts, sales between securities
companies are exempt from prospectus delivery requirements.%s
The requirements apply to sales of an unsold portion of a registered
offering if the securities are not listed on a securities exchange and
for a period of three months after the effective date of the regis-
tration statement.®®

61 P.S.A., Sec. 6(i).
62 LOSS, supre note 60, at 698.
63 1d,
6¢ Id, at 700-701. ’
65 See. 15, as in effect pricr tn 1971 amendment. supra note 89.
66JSEL Arts. 2(8) and (9).
© 67J.S.E.L, Art. 15(2).
. 68 ]d.
69 J.S.E.L., Art. 15(3).
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A prospectus is defined in Japan as “any instrument given to.
the public, for the purpose of a public offering or secondary dis-
tribution, containing explanations as to the business of the issuer
of the security to be offered.”® The definition includes only writ-
ten instruments. Further, it does not, as in the United States,
include cirtulars or advertisements by radio or television.™ Any
instrument which meets the definition must contain the information
required by law which is generally the same data provided in the
registration statement.? Since the 1971 amendment, when offers
were allowed during the period prior to the effective date of the
registration statement, preliminary prospectuses, whether full or
summary, have been allowed.™® However, no actual sale may be
made until after the effective date at which time a full statutory
prospectus mnst be delivered to the purchaser.™

The Philippine Securities Act does not require the delivery of
a prospectus to a purchaser. Nor, indeed, does it define a pro-
spectus although the word is used in several places in the Act, par-
ticularly the liability provisions. The Act evidently relies more
on the availability to public inspection of the registration statement
and of periodic reports filed with the Commission rather than on
delivery of prospectus to investors. Philippine law does not pro-
hibit the use of a prospectus but if one is used, misrepresentations
therein would be subject to legal sanctions such as revocation of
the registraticn or license covering the security, as well as to dam-
age suits by purchasers.”® As a matter of policy, however, the
SEC now requires submission, and prior approval, of a prospectus
in case of public offering of securities. In addition, an SEC rule
requires prior approval of all advertisements or circulars which
directly or indirectly promote sales of securities.”

Registration Procedure

The Japanese Securities Exchange Law imposes the duty to
register upon the issuer whether distribution is by way of public
offering or secondary distribution. Hence, if an issuer refuses to
register the shares, a secondary distributor would not be able to
sell his shares if an exemption is not otherwise available.”

Registration is accomplished by filing a registration statement
with the Ministry of Finance. At the same time, the statement
must be filed with the stock exchange where the security is listed
or with a securities dealers’ association if an unlisted security is
deemed by Cabinet Order as being similar to a listed security “in

70 J.S.E.L., Art. 2(10). Tatsuta at 50-51. The translation is Prof. Tatsuta’s.

71 SECURITIES ACT OF 1933, Sec. 2(10), 15 U.S.C.A. §77b(10).

72J.8.E.L., Art. 18. Tatsuta at 51.

73 J.S.E.L., Art. 13(8); Tatsuta Addendum at 3.

74 J.S.E.L., Art. 15(2); Tatsuta Addendum at 8.

75 P.S.A,, Secs 12, 20(a) (4), 30(a).

76 Rules Governmg the Dissemination of News, Tips or Rumors About the
Issuer Corporation or Its Securities, approved September 8, 1969 in SEC RULES
AND REGULATIONS 45 (1973).

77 J.8.E.L., Art, 4(1) ; Tatsuta at 45,
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respect -of marketability.”’”® TUnder the 1971 amendment and con-
comitant with the new provision permitting offers (but not sales)
of the security immediately afler filing and throughout the pre-
effective period, copies of the registration statement are open to
public inspection at the Ministry and at offices of the exchange or
of the association as soon as they are filed.”™

Information to be provided in the prescribed registration form
is divided into two parts.8® Issuers who have complied with con-
tinuous disclosure requirements complete only the first part which
refers to information required in a prospectus. Among other things,
this includes: a description of the registrant, its shareholders, of-
ficers, directors, auditors, employees; a description of the regis-
trant’s business and its financial condition; the plan of public offer-
ing; use of proceeds of the offering; compensation to incorporators;
assets contracted to be obtained after incorporation; and terms of
secondary distribution. The second part of the prescribed form
requires inore detailed information and must be completed by issuers
who havé not complied with continuous disclosure requirements.
Under thé 1971 amendments, if an offering must be made before
determination of the issuing price, items such as the final price
and underwriting terms may be stated in a subsequent amendment
to the registration statement.®* Under new regulations, the pro-
spectus need not be attached to the registration unless it is a pre-
liminary summary prospectus which is used during the pre-effective
period. Other documents which are no longer required to be at-
tached to the registration statement include underwriting agree-
ments, trust deeds.and erger agreements.®

The effective date of a registration statement is the 31st day
“after the acceptance by the Minister of Finance of the registration
statement filed.”®®* The Minister may order amendments if any
change has taken place with respect to a material fact contained
in the statement or attached documents or when the statement is
defective in form or inadequate or incomplete as to the facts stated
therein. In such a case, the periodt-begins to run on the day the
Minister accepts the amendment.’¢

The waiting period may be shortened or accelerated if the
Minister deems the contents of the registration statement to be
“readily understandable” to the public.8® At present, however,
acceleration is usually not granted.’® The Minister may also issue
a stop order suspending the effectiveness if the registration state-
ment contains a material false statement or omits a material fact.
The stop order is withdrawn when an appropriate amendment

78 J.3.E.L., Art. 6.
79J.8.E.L., Art. 25.

80 Tatsuta Addendum at 2.
81 J.S.EL., Art. 5.

82 Tatsuta Addendum at 2.
83 J.S.E.L., Art. 8(1).

84 J.S.E.L., Art. 7.

85 J.S.E.L,, Art, 8(3).

86 Tatsuta at 47.
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statement has been filed.8? Whether the amendment is “appro-
priate” is left to the Minister’s discretion. Hence, while Japanese
law contains no provision for revocation of a registration after its
effectiveness, the suspension can in effect be permanent. Under
the 1971 amendment, the Minister may extend the waiting period
before effectiveness or even issue a stop order in case of registra-
tion statement filed by the issuers within one year from the date
of the deficient statement.s8

The stop order has rarely been used in Japan.®® Prior to 1965,
the practice was for registrants to submit drafts of registration
statements before formally filing them and for the Finance Ministry
to review the submitted documents preliminarily.?® This practice,
and the lack of publicity given to preliminary advice to correct
documents, apparently resulted in a certain amouvnt of complacency
on the part of registrants. It was discontinued in 1965 and the
threat of a public stop order rather than private informal advice
has probably helped to persuade registrants to be more careful in
drafting the registration statements.”

While the Securities and Exchange Law clearly limits the Min-
ister’s authority to order amendment of the registration statement
without issuing a stop order to the pre-effective period (that is,
after the effectiveness of the registration statement, amendments
may be mandated only by stop order), there seems to be no restric-
tion on his power to issue the stop order before the statement
becomes effective. Similar provisions in the U.S. Securities Act
have been interpreted to permit the SEC to issue stop orders either
before or after the effective date.?* Although this interpretation
has apparently not yet been tested in Japan, its adoption is prob-
ably called for now that offers are allowed right after filing of
the registration statement.

Under the Philippine Securities Act, registration may be ac-
complished by the issuer or by. any dealer interested in the saie
thereof.”® Theoretically then, the issuer’s participation in the
registration process need not be procured and the law recognizes
this possibility by referring in other provisions to the “person filing”
the registration statement.®* As a praciical matter, though, it may
be difficult for a dealer to comply with requirements unless it is
affiliated with a controlling shareholder.

Registration under the Act comprises three steps: (1) the f{l-
ing of a sworn registration statement in the offices of the ‘Securities
Exchange Commission; (2) payment of the prescribed fee; and
(3) publication of the filing in the prescribed mauner.?® As noted

87 J.S.E.L., Art. 10(1) and (3).
88 J . S.E.L., Art. 11(1).
89 Tatsuta at 48.
90 Tatsuta at 46.
91 JId,
92 LOSS, supra note 60, at 303.
93 P.S.A., Sec. 7(a).
. 948See P.S.A., Secs. 7 and 8.
95 P.S.A.,, Sec. 7, last para.
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above, the law requires registration of non-speculative securities
and licensing of speculative securities. The licensing procedure is
exactly the same as that of registration except that the Commission
is required to make certain findings before granting the license.”®

The conteuts of the registration statement are prescribed in
SEC Form. No. 1. The information required includes: a description
of the general character of the issuer’s business; names and
addresses of the issuer’s directors, chief executive officer, financial
and accounting officer; names and addresses of the underwriters;
capitalization of the issuer; uses of the proceeds of the offering;
the amount of the offering and estimated net proceeds; price of
the-security proposed to be offered; legal, engineering, certification
and other charges in connection with the offering; amount of cash
to be paid as promotion fees, or of capital stock to be set aside as
promotion stock; and a statement of all stock issued from time to
time as ‘promotion stock. Among documents required are: an in-
come statement for the last fiscal year; a balance sheet as of 60
days before its date; copies of articles of incorporation, bv-laws,
the security itself and anv prospectus, advertising or communica-
tion to bé used for the offering.”

The issuer must pay a filing fee of 1/10 of 1% of the maximum
ageregate offering price, but in no case less than P50 or more than
$1,000.9% The Commission then arranges for publication at the
applicant’s expense of a notice in two newspapers of general cir-
culation, one in English and another in Svanish, once a week for
two consecutive weeks.” The notice recites the fact of the filing
and the date set-for hearing of the application. The notice also
informs interested parties that covies of ths statement as filed are
available for public inspection. The registration statement takes
effect seven davs after the two-week publication period.!®® During
this seven-day period, the hearing is usvally held and an examiner
of the Commission makes a recommendation based principally on
his judgment as to “the financial condition of applicant and ac-
counting requirements involved.”1%t, In the case of newly-organiz:d
companies, the SEC may conduct an ocular inspection of their prin-
cipal offices “to see their physical layout, the number of their em-
ployees and volume of their work, both administrative and tech-
nical, the present activities in their principal offices, ete.”19? As-
suming no opposition by a hearing examiner, a registration state-
ment becomes effective on the 21st day after filing. There is no
provision for acceleration of the effective date.

There is no provision in the Securities Act for an SEC order

directing amendment of the registration statement prior to its ef-

96 P.S.A., Sec. 9. '

97 P.S.A., Sec. 7(a); Requirements and Procedures Relative to Applications
for Registration of Securities Under the Securities Act [Hereinafter “Proce-
dures”], I1(1), in SEC REQUIREMENTS AND PROCEDURES 49 (1971).

98 P.S.A., Sec. 7; see Procedures 1(2). -

99 P.S.A., Sec. 7; see Procedures I(4).

100 P.S.A., Sec. 7; see Procedures I(9), at 50.

101 Procedures 1(7), at 50. ’

102 Procedures IV(1), at 51.52.

18

f_ectiveness. Apparently, action is simply withheld on the applica-
tion 1_1nti1 corrections are made or a dispute with an objecting exam-
iner is resolved. The law does provide a procedure for suspension
or revocation of the registration which works much like a stop
order.’®® Like a stop order, the procedure may be invoked before
or after effectiveness of the registration statement. If it is used
in the pre-effective period, “revocation” would of course amount to
a prohibition on future sales. The process is triggered by an SEC
opinion that the information contained in the statement filed “is
or has become misleading, incorrect, inadequate or incomplete, or
the sale or offering for sale of the security may work or tend to
wqu a fraud.”** On the basis of this opinion, the SEC may re-
quire further information of the registrant and suspend the right
to sell the security pending further investigation. If a suspension
is ordered, the Commission must give a “prompt hearing to the
pa'rties interested.” The suspension of the right to sell is not pub-
gf:lze? dallf_hough it is binding upon persons against whom it is
irected.1v3

) At:ter the he'aring, the Commission determines whether revo-
cation is appropriate because the issuer:

1. Is insolvent; or
2. Has violated any of the provisions of the Securities Act, or any
order -of the SEC of which the issuer has notice; or

3. Has engaged or is about to engage-in fraudulent transactions; or

4. Is in any other way dishonest or has made any fraudulent
representations in any prospectus or in any ecircular or other
literature that has been distributed concerning the issuer or its
securities; or

. Is of bad business repute; or

. Does not conduct its business in accordance with law; or

. Has its affairs in an unsound condition; or

. Hals hili-éenterprise'or business based upon unsound business prin-
ciples.

0 =I

It should be noted that a distinction is made between the
grounds' which authorize the SEC to order an investigation and
suspension z_md the findings which it must make to convert the
suspension into a revocation. An incomplete or incorrect state:
ment may entail a suspension but it will not necessarily lead to
revocation if the issuer can establish that none of the eight condi-
tions enumerated above apply to him.

A person filing a registration statement does not ordinarily
v9lunteer the representation that its security is a speculative secu”
rity. The law provides that at the time of the filing of the re"gistraQ
!:ion statement the SEC must by order determine that the security
1s speculative and so advise the issuer or filing dealer.’ The same
procedure as registration would then be followed but the SEC will
not issue a license unless it finds that:

103 P.S A, Sec. 8.

104 1d.

105 Id,

106 P.S.A., Sec. 12.

107 P.8.A., Sec. 7, last para.
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1.. The issuer is of good repute; and .

2. The sale of the security would not be fraudulent and weuld not
tend to work a fraud upon the purchaser; and

3. The enterprise or business of the issuer is not based upon unsound
business prineiples,108

The SEC may impose conditions on the grant of the license.
Further, it fixes by order the amount of commissions or other remu-
rieration to be paid in connection with the offering. Every permit
or license contains a notice in bold type that its issuance does not
congtitute a recomniendation or endorsement of the securities be-
ing offered.!®

Unlike in Japan, there can be no offers of any kind or form
of ‘the security prior to the effective date of the registration state-
ment. As defined in the Securities Act, a sale includes every dis-
position or attempt to dispose of a security or interest in a security
for value.!?® Further, a sale includes “a contract to sell, an ex-
change,; an attempt to sell, an option of sale, a solicitation of a
sale, a s‘\ubscription or an offer to sell, directly or by an agent, or
by a circular, letter, advertisement or otherwise.”** What about
preliminary negotiations between an issuer and an underwriter, a
situation' expressly excepted by the U.S. Federal Securities Act
from the definition of a sale?? In Japan, the 1971 amendments
make it clear that offers may be made after filing of the registra-
tion statement and underwriting negotiations would presumably
not be objectionable after that event. The question is still doubtful
as to the pre-filing period. Prof, Tatsuta, even before the 1971
amendments, was of the opinion that preliminary negotiations with
underwriters would be- permitted “in the light of the purpose of
the registration system which purports to protect investors and re-
lates only to public offerings and secondary distribution.”’** The
rather expansive definition of “sale” in the Philippine Securities
Act makes it difficult to take the same position as a matter of law.
In practice, however, the Philippine SEC would probably not object
to the negotiations, egpecially because disclosure of the names and
addresses of the underwriters of th2 offering is required in the
registration statement.i &

Reporting Reguirements

An important aspect of the disclosure philosophy embodied in
the two systems under examination is that information about the
issuer be available to the pubiic and that this information be as
current as possible. The prospectus requirements under the Securi-

108 P.S.A., Sec. 9. .

109 Id. The sales commission permitted usually does rnot exceed 5% of the
value of the securities, although the law allows as much as 10%. Yabyabin,
The Securities Act and Trading, in ASPECTS OF PHILIPPINE CORPORA-
TION LAW 290 (M. Lopez-Campos ed. 1966).

1o PS.A., Sec. 2(e). .
mjd. .

12 SECURITIES ACT OF 1933, Sec. 2(3), 15 U.S.C.A. §77b(3).
13 Tatsuta at 44.

114 P.S.A,, Sec. T(a)(4).
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ties Exchange Law of Japan have already been noted.'8 In addi-
tion, the Law requires certain issuers to file “periodic reports,”
semi-annual reports and current reports.

The Japanese periodic report roughly corresponds to the an-
nual report required under the U.S, Securities Exchange Act. The
use of the term “periodic” reflects the fact that most Japanese cor-
porations have semi-annual accounting periods although the num-
ber of companies using annual periods is apparently increasing.
Periodic reports must be filed by issuers of the following securities:
listed securities; securities unlisted but registered with an asso-
ciation of securities firms; securities to be registered with the
Ministry in connection with a public offering or secondary distribu-
tion. The report is due within three months after the expiration
of eack accourting period. The information required corresponds
to the first part of the registration statement which generally con-
tains data in the prospectus. The report must be accompanied by
financial statements ¢f any material subsidiaries, or alternatively,
by a consolidated financial statement.:1¢

Semi-annual reports are filed by issuers who are subject to
the periodic report reguirement and who have accounting periods
of one year. The report must contain summary financial state-
ments.117

Current reports are filed by issuers subject to the periodic
report requirements when any of the following events oceur: a for-
eign public offering or secondary distribution of the issuer’s securi-
ties other than non-convertible debentures; when directors or share-
holders resolve to issue securities of =100 million or more other
than through a public offering, or when the issue is made abroad;
changes in the issuer’s parent company, or in subsidiaries having
a 10% relationship with the issuer in terms of sales, assets or
stated capital; changes in shareholders holding 10% or more of the
issuer’s shares; a calamity which damages 1% or more of the value
of the issuer’s assets.118 .

The report is filed, aside from the Ministry, with the exchange
where the security is listed and with the association where regis-
tered. The reports, wherever filed, are open to public inspection
as soon as they are received.!’® All financial statements submitted
with reports must be audited by certified public accountants with
the exception of the summary financial statement accompanying
the semi-annual report.22? - o

The net effect of the reporting requirements is to update pro-
spectus-type information at least once every six months. An im-
portant aspect of the Japanese statutory scheme is that the Finance
Minister may issue an order to file an amendment statement in

115 See text at notes 67-74.

116 J.S.E.L., Art. 24; Tatsuta at 35: Tatsuta Addendum at 4,
117 J.S,E.L., Art. 24-5(1).

118 J.S.B.L.,, Art. 24-5(2) ; Tatsuta Addendum at 4-5.
119 J.S.E.L., Art. 25(1).

120 J.S.E.L., Art. 193-2; Tatsuta Addendum at 4.
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connection with required reports.!?® An issuer which has filed -an
amendment statement must give public notice of the filing in a
daily newspaper which reports current affairs. The amendment
statement must be filed with the appropriate exchange or securities
association.!®* Under the 1971 amendments, the Minister may issue
a stop order with respect to any registration statement of a com-
pany which has filed a defective report. He may also extend the
waiting period for effectiveness of any other registration state-
ment which might be filed by the same issuer within one year from
the date the amendment statement was filed.}2?

Other portions of the Japanese law which improve the qualit_y
and currency of information available to the public are the provi-
sions with respect to proxy solicitations'? and tender offers.®

\In the Philippines, issuers of registered or licensed securities
are required to file: an annual financial statement; an annual Gen-
eral In{ormation Sheet; and current reports.

Issﬁers of registered or licensed securities must file an annuul
financial statement with the SEC.2¢ These statements consist
basically: of a balance sheet and related profit and loss statement.
Under 1973 Commission rules, other disclosures are required
in cases of companies listed in stock exchanges, or with permits to
sell shares or with at least 20 stockholders.'?” The rules require
information relating to, among other things, transactions with af-
filiates, changes in financial position, changes in accounting meth-
ods, the 20 largest stockholders and earnings per share. An im-
plementing SEC.-circular further specifies that the statement is
deemed filed only upon issiiance of a “confirmation receipt” by the
Commission after examination of the submitted materials.'?® If
found deficient by the SEC, the statements are either totally re-
jected or supplementary reports are required. The statements are
due by February 15th of each year, where the fiscal year ends on
December 31st, or by the 45th day after the end of the fiscal year
which does ot coircide with the calendar year.?® An extension
of 30 days may be applied for before the due date upon payment
of a compromise penalty of 50 for unlisted securities and P100 for
listed securities. The statements filed must be duly audited and
certified by an independent certified public accountant.!®

Arts. 24-2(1), 24-5(3).

121 J.S E.L.,
122 J.S.E.L., Art. 24-2(3).
123 J.8.E.L., Art. 24-3(1), 11(1).

124 J S.E.L., Art. 194; Tatsuta at 60-62.
125 J.S.E.L., Arts. 27-2 through 27-8; Tatsuta Addendum at 7-9.

126 Rules Requiring the Keeping of Accounting Records and Filing of Annual -

Pinancial Statements by Corporations, approved March 26, 1958 in SEC RULES
AND REGULATIONS 31 (1973). . .

127 Rules on Form and Content of Financial Statements effective July 1,
1973 in SECURITIES AND EXCHANGE COMMISSION ANNUAL REPORT
1972-73 8-9.

125 Id, at 9. R

129 Rules Prescribing the Penalties for Non-Filing or Late Filing of Annual
Financial Statements, approved April 27, 1970 in SEC RULES AND REGU-
LATIO%S 49 (1973).
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A General Information Sheet must be filed with the Commis-
sion within 30 days after the annual stockholders’ meeting. A 10-
day extension is granted only for “very justifiable reasons.” ‘The
filing must be accempanied by a copy of the minutes of the meet-
ing electing the directors or officers duly certified to and sworn
by the corporate secretary. The information required includes:
names of elected directors and officers; the corporation’s capital
structure; its line of business; business address and telephone.!st
This requirement, which was instituted in 1971, is aimed at no
more than allowing the SEC to keep posted on key changes in the
company’s personnel and keeping stockholders informed of the
company’s “organjzational and operational status.’’132

Current reports are specifically required of issuers of regis-
tered or licensed securities. A 1973 SEC rule requires that these
issuers make ‘‘reasonably full, fair and accurate disclosure of every
material fact relating o or affecting it which is of interest to
investors.” Materiality is defined as any fact which “induces or
tends to induce or otherwise affect the sale or purchase of its securi-
ties” and generally includes an “important event or happening.”
Disclosure must be made by the company immediately after occur-
rence of the material event in any of two ways: (1) publication in
a newspaper of general circulation in the Philippines, furnishing
the SEC with a duplicate copy of the release; or (2) filing of a
written notice with the SEC and a duplicate copy with the exchange
where the security is listed, the exchange then “informing the news-
papers councerning the matter.” - The new rule places an affirma-
tive responsibility on companies to monitor newspaper reports of
its business operations or activities. If a misleading release based
on reports coming from sources other than the issuer or its officers
is published, the company must take immediate corrective
measures.!3s

Apart from the above requirements, exchanges usually réquire
reports from issuers of listed securities. Thus, the listing agree-
ment in one exchange requires the issuer to publish once a year
and submit to its stockholders at least 15 days before the annual
meeting the following: (1) a consolidated balance sheet showing
assets and liabilities at the end of the year; (2) a consolidated in-
come account for the previous year; and (3) an analysis of surplus
account covering the fiscal year. The exchange is furnished with
50 copies of these documents.}3¢

The public availability of reports filed by the issuer is.subject
to qualifications. The issuer may object to public disclosure of
information. contained in the records. The SEC, after due notice

131 Rules Requiring the Filing of Information Sheet by Domestic Corpora-
tions, approved March 17, 1971 in SEC RULES AND REGULATIONS 79
1973).
( ”)2 Id.

. 133 Rules :Requiring Disclosure of Material Facts by Corporations Whose
Securities Are Listed ir. Any Stock Exchange or Registered/Licensed Undaer the
Securities Act, approved February 8, 1973 in SEC RULES AND REGULA-
TIONS 102-104 (1973). . :

134 THE MAKATI STOCK EXCHANGE 9 (1973).
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and hearing, denies such an objection-if it finds that disclosure is -

required “in the public interest or for the protection of investors.”13%

Even where the records are made publicly available, their “dis-
semination is further limited only to persons with “legitimate
interest.”13 Further, the right to inspect is denied “when the
inspection is sought for purposes of harassment or merely to satisfy
curiosity or to further any improper or useless purpose.”*¥ The
SEC routinely charges a fee of P2 for requests to examine records
on file. Copies of records on file may be furnished to persons
“with legitimate interest” for a fee of P2 per page.’®® Exemptions
from public disclosure are not usually granted by the SEC, par-
ticnlarly if the security involved is traded on an exchange. In
practice, records on file with the Commission are reasonably easy
to\obtain for examination. However, the lack of a requirement
for \public availability of documents filed with the SEC on the
exchange where a security is traded. the lack of well-defined pro-
spectus requirements and the imposition of fees for examination
and copying of filed documents ali operate as a practical matter
to put these records beyond easy access of the ordinary investor.

Vic;!ations of reporting requirements are punishable by fines.?*®

The 1973 SEC rules expanding the required disclosures in financial
statements also give the Commission the authority to suspend or
bar an accountant from practicing before the SEC for false cer-
tifications and other violations.4® In case of failure to timely file
reports for two successive times, the SEC may suspend the regis-
tration or license covering the security. In case of failure for
more than two successive times, the registration or license may
be revoked.!*! Under-the law, of course, the SEC need not wait
for failures to file before suspension or revocation of registration
if the statutory bases are established. The susnension/revocation
authority results in a rough requirement te update the registra-
tion statement regularly while sales of the security are being
made. As noted elsewhere in this paper, the suspension process
is triggered by, among other things, an SEC opinion that the
registration statement has become. misleading or inadequate.’**
One way by which the Commissifn attemnts to keep itself aware
of a company’s activities is by “regular check-ups” of records on
file on registered securities and by “periodic inspections” of offices
of issuers to “ascertain the veracity” of reports submitted.!?
According to an SEC rule, the inspections are in addition to the
annual inspection and must not be less than six times a year.
This vigorous enforcement program on paper is more likely an ex-

135 Amendment to the Rules Requiring the Amnual Filing of Corporate

Finoncial Statements by Corporations by Making Them Awailable for Public.

Inspection, approved May 8, 1970, in SEC RULES AND REGULATIONS 50-51
1973).
¢ 13)6 1d.
137 Id.
138 Id.
139 See supra note 129, at 48; supra note 131, at 80; supra note 138, at 103.
140 Seg supra note 127, at 9.
141 Procedures VI(2) (e), supra note 97, at 63.
142 P.S.A., Sec. 8; supra, text at note 104.
143 Procedures VI(1) and (3), supra note 97, at 62-63.
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pression of a devout wish rather than a reality. Because of the
small size of the Commission staff (approximately 250 employees)
one has reason to suspect its ability to competently police the large
number of issuers with registered securities.!4¢

Un_li‘ke in Japan, there are still no laws or administrative rules
regulating tender offers. With respect to proxy solicitations, the
sole SEC rule on the matter requires that no member of a stock
exchange, broker or dealer may give any proxy in respect of any
security carried for the account of a customer to a person other
E_hanughe customer without the latter’s express written authoriza-
ion.

Broker-Dealers, “Investment Houses” and “Securities Companies”

In 1965, the Japanese Securities Exchange Law was amended to
substitute a licensing system for the old registration system. The
reason, according to Prof. Tatsuta, was that licensing was “better
suited to the climate of Japan, enabling the authorities to keep
unsound firms from being established and to execute preventive
administration more effectively.”!#¢ Key features of the licensing
system are the Finance Minister’s authority to regulate the num-
ber and locations of securities companies, and his close supervision
of the actual running of the securities business by means of a
“correction order.”

. Thq 1965 amendment replaced the term ‘“broker-dealer” with
“securities company” so that licensing is mow required of com-
panies engaged in the business of a broker, dealer or underwriter.
More spgcifica]ly, only licensed companies, defined to mean stcck
corporations, may engage in the securities business.’*” There are
four categories of licenses, depending on the type of activities
engaged in. Separate licenses are required for each type of busi-
ness. Thus, the first category entitles a licensee to engage in
the sale of securities as a dealer.. The second refers to: the sale of
securities as an intermediary, broker or agent; and the commission-
ing of a_sale order to be executed on a securities exchange as an
lntgljmedlary, broker or agent. The third category is for under-
wz:ltlng and secondary distribution of securities. The fourth per-
mits the holder to arrange for a public offering or secondary
distribution of securities.!*® There are minimum capital require-
ments which range from %1 million to X3 billion depending on the
type of license, the specific business engaged in, the location of
offices and membership on a securities exchange.14® T

1447d. at 63. See¢ SECURITIES AND EXCHANGE COMMISSION AN-
NUAL REPORT 1972-73.

145 P.S.A., Sec. 24; Rules and Regulations Governing Securities, Exchanges
and Their Members, Brokers, Dealers, Salesmen and Customers [Hereinafter
“SEC Rules Governing Exchanges”] A-16 in SEC RULES AND REGULA-
TIONS 7 (1973).

146 Tatsuta at 70-71.

147 J . S,E.L., Art, 28(1); Tatsuta at 68.

148 J.S.E.L., Arts. 28(2), 2(8); Tatsuta at 68-69; Securities Market in
Japan, supra note 14, 106-108. .

149 J S.E.L., Art. 32(1); Tatsuta at 69; Securities Market in Japan, supra
note 14, at 104. :
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In ruling upon an application for a license, the Minister has "

broad authority. He considers whether the following standards are
met:

1) the applicant has sufficient' financial status to carry out its
proposed business and the prospect for profits is satisfactory;
2). the applicant, with its personnel, has sufficient knowledge and
experience to carry out its business fairly and adequately and

. has good social standing;

3) the proposed securities business is necessary and appropriate
in light of conditions in the district where the applicant seeks to
conduct business, such conditions referring to the amount of
securities transactions, the number of securities companies with
offices in the district and. other economic circumstances therein.i5v

. The license granted by the Finance Minister may be qualified
if hecessary in the public interest or for the protection of investors.!s!
A license is permanent unless suspended or revoked. The causes
for such action by the Minister includes: violation of minimum
capital requirements; violation of the Securifies Exchange Law,
and administrative orders thereunder, or of the qualification in the
license;\ conviction of a fine; and insolvency.'s2

Thé Finance Minister also has the important power to issue a
“correction order” which, among other things, requires a securities
company to change its method of operation, suspend a part or all
of its business for a period not exceeding three months and escrow
assets.’s3 The correction order is a device aimed at maintaining
the financial health of securities companies. Under other provi-
sions of the law and of pertinent regulations, securities companies
are required to accumulate certain reserves, limit their debt ratios
to ten and to observe certain “standards of soundness” relating to
securities held in custody for customers and on inventory, securities
lent out or borrowed and to reasonableness of fixed business as-
sets, 154 . ‘

. The Securities Exchange Law authorizes the Minister of Finance
to conduct inspections of securities companies to determine their
actual business conditions.’® Further, securities companies are re-
quired to submit business reports including a balance sheet and
profit and loss statement within two months after the end of the
business year, which for securities companies is legally the period
from September until October of the following year.'®

Salesmen of securities companies must bé registered with the
Ministry of Finance. The law specifies no special requirements for
registration other than bases for disqualification but the practice
apparently is to require prospective salesmen to pass an examina-
tion administered by the Japan Federation of Securities Dealers

150 J.S.E.L., Art. 31; Tatsuta at 69-70.

151 J,.S.E.L.,  Art, 29; Tatsuta at 70. As of the end of September, 1972,
there were 259 licensed securities companies with 1,859 offices throughout
Japan. Securities Market in Japan, supre note 14, at 104.

152 J.S.E.L., Art. 35; Tatsuta at T71.

153 JSE.L, Art. 54(1); Tatsuta at 72.

154 J S.E.L., Arts. 54(1); 56, 57, 57-2; Tatsuta at 73-75. -

155 J.S.E.L., Art, 55; Securities Market in Japan, supra note 14, at 113.

156 J.S.E.L., Art. 52; Securities Market in Japan, supra note 14, at 113.
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Assocjations or to completé a training course given by individual
associations.157

_As is evident from the description of the licensing process, the
activities of broker, dealer and underwriter are not legally segre-
gated a_nd a company may engage in all of these activities. Segrega-
tion exists in two senses, however. There is a prohibition against
a securl’glesrcompany acting both as broker and dealer in the same
transaction.’® Moreover, a securities company may not at the same
tlm_e.e'ngage in non-securities businesses such as banking and trust
activities.15® With_ the approval of the Minister, a securities com-
pany may engage In certain activities which are deemed related to
the securities business.2¢°

In the Philippines, there are, as a result of Presidential Decree
129, two sets of requirements with respect to what in Japan would
be col]eqtlvely termed ‘“‘securities companies.” Brokers and dealers
are subject_ to registration requirements under the Securities Act.
quever! “Investment houses,” defined in the decree as any enter-
prise which engages in the underwriting of securities of other com-
panies, are subject to licensing and other requirements set forth
in t'he decree.®  Persons registered as brokers and dealers are not
eligible to act as investment houses. However, licensed investment
hou.ses may act as broker-dealers and need not procure additional
registration as such, although they must comply with the Securities
Act in other respects.162 :

. The registration of brokers and dealers involves the following
steps:

1) The applicant submits an accomplished SEC Form No. 3.
The .data req_un:ed include: the principal office of the applicant;
location of principal office and all branches in the Philippines; name
and style of doing business; names, residences and business ad-
dresses of all persons interested in the business as principals, co-
partngrs, officers and directors, specifying as to each his capacity
and title; the general plan and character of the business;

2) Payment of the required P50 fee. A notice is then issued
settling the date for a hearing on thes application to be held not
less than 10 days after publication of the notice once in a newspaper
of general circulation at the applicant’s expense.

32 On or before the hearing, the applicant must submit the
following documents:

a) Five letgfers testifying to the good repute of the persons
named in the application who will administer the business
of the applicant, and certifying that those persons are
capable of engaging in the business of broker and dealer;

157 Securities Market in Japan, supra note 14, at 115.

1158 g.S.E.L., Arts. 47 and 129. P » @

159 J.S.E.L., Art. 43; see Securities Market in Japan, su note 14, at 108

160 See Securities Market in Japan, supra note :{)4, at ﬁr(;’: 2 ’

t.lbl ’{:“HbE INVfISS’Ii]glqEE}IN’}I"- HtOUSESLAW, Presidential Decree No. 129 ef-

{ective February 15, . Text in ‘7 S.E.C. BULLETIN 17-18 (1973 -
inafter “INVESTMENT HOUSES LAW”]. ( ) [Here

162 INVESTMENT HOUSES LAW, Sec. 13, at 22,
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b) Certification of a bank relating to the applicant’s credit -

with it; .

¢) If the applicant is a corporation, a copy of the resolution or
the corporate secretary’s certification as to the authoriza-
tion by the board for the President and.Secretary to sign
the required irrevocable consent to service of process.

4) A surety bond of not less than 50,000 for brokers and _npt
less than P25.000 for dealers must be posted in favor of the Philip-
pine Government.163

If the Commission determines that all steps have bet_an prqperl_y
taken and that the applicant is of good repute, the registration is
granted. Registrations expire on December 31st of each year. Re-
newals are granted upon written application and payment of the
same fees. Further information is not required but renewal ap-
plicafions must be made not less than _30 but not more _than 60
days before the first day of the succeeding year. Otherwise, they
are tréated as original applications and must again go through the
steps ogtlined above 164

Reﬁistration may be denied or a registration granted may. be
revoked: by the Commission if, after reasonable notice and hearing,
it is determined that the broker or dealer has:

1) Violated any provision of the Securities Act or regulations there-
under; : o
2) Made ’a material false statement in the application;

7

3) Engaged in fraudulent sales of securities or fictitious purchases
or sales of securities.!65

While the above does-not irclude insolvency, an SEC r_ul_e calls
for immediate suspension of insolvent membeys of a securities ex-
change until they have settled with their creditors.1¢8 If‘urther, any
insolvent broker or dealer would have “demonstrated his unworthi-
ness” within the meaning of item (3) above. Tht_ar_e are no reserve
requirements for broker-dealers under the Securities Act, but_th_f
indebtedness ratio is limited to 20 times ne% capital, twice the limit
permitted Japanese securities combpanies.'®”

The registration may be suspended pendin_g. the _hearlng. T}’le
suspension, though binding upon persons notlfled, is conflden’glal
and is published only if the order has been v101a‘_ce'd after notice.
It should be noted that the law deems it sufficient cause for
denial or cancellation of a registration if an officer or d_lrector
of any act or omission which would be cause for refusing or
revoking the registration of an individual broker or desler. Sus-
pension. or revocation of the registration statement of a broker-
dealer also suspends or revokes the registration of all its sales-
men.1%8

163 P.S.A., Sec. 14; Procedures I, supra note 97, at 60.

164 P.S.A., Sec. }g

165 P.S.A., Sec. 15. -

166 ISDSCARu?es Governing Exchanges A-10, supre note 145, at 6.

167 P.S.A., Sec. 19(a); SEC Rules Governing Exchanges B-16 to B-18,
supra note 145, at 18-189.

168 P.S.A., Sec. 15.
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Unlike in Japan, brokers and dealers need not be corporations.
Most members of stock exchanges are partnerships or sole proprie-
torships since all seats are owned by individuals. Indeed, the SEC
requires that all members of stock exchanges which are corpora-
tions not have more than 10 stockholders. Further, those who own
95% of the outstanding capital stock must file a written under-
taking to hold themselves solidarily liable for all liabilities of the
company resulting from its brokerage transactions.!® Hence, the
result is to put all entities operating on an exchange on equal foot-
ing and a customer need not inquire into the legal form of the
firm with which he is dealing.

Brokers and dealers are required to file with the Commission:
(1) an annual report certified to by a certified public accountant,
within 30 days after the close of the fiscal year;™ (2) a semi-
annual financial statement within 15 days after the semi-annual
closing of books.!™ The statement generally includes information
as to money balances of all accounts in the bookers of the broker
or dealer as well as the market value of all securities under his
control. A broker is further required to make a daily report to
the Commission of the sales and purchases executed by him.!72

The Commission conducts inspections of books and records of
a broker or dealer from time to time, on a routine basig, and when
a formal complaint has been lodged with the SEC against the
firm.»"® The SEC staff’s inspection involves verification of con-
tents of financial reports, computation of stockholders’ equity (in-
cluding debt ratio) and cash position, verification of margin ac-
counts and credit extensions, examination of trading (dealer’s) ac-

counts and stock control ledgers, and random examinaticn of other
books and records.!™

Somewhat more segregation is required in the activities of a
broker or dealer than under Japanese law. For instance, when an ex-
change member acts as a broker and a dealer with respect to the
same non-exempt security, he must make written disclosure cf that
fact to his customer.’™ The member may effect a cross-sale on
the floor of the exchange, but he must post himself as a seller
for a reasonable period at one minimum fluctuation below his
buying limit.!"® There are limitations on a broker’s acceptance
of discretionary accounts if he also trades on his own account.l™
Similar restrictions are present in over-the-counter transactions.1?
A dealer which also acts as an underwriter may generally not ep-
gage in banking functions.'®® - o

169 Yabyabin, Trading in Securities, in ASPECTS OF PHILIPPINE COM-
MERCIAL LAW 326 (M. Lopez-Campos ed. 1966).

170 SEC Ruies Governing Exchanges A-9, supre note 145, at 3

171 Id.

172 SEC Rules Governing Exchanges B-11, supra note 145, at 17.

173 P.S.A., Sec. 27; Yabyabin, s«pra note 109, at 293.

174 Procedures VII, supra note 97, at 64-65.

175 SEC Rules Governing Exchanges A-29, supre¢ note 145, at 12.

176 SEC Rules Governing Exchanges A-26, id. at 10.

177 SEC Rules Governing Exchanges B-9, id. at 16.

+ 178 SEC Rules Governing Exchanges B-21 through B-22, id. at 19-20.
179 Infra, text at notes 186 and 187.
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alesmen must be registered with the SEC. The apphcatl_‘on
is fil%d by the broker or dealer on behalf of }ts §a1esmen. f_Ifttgee
broker-dealer is an exchange member, an apphcatl.on must éIEC ¥
submitted to the exchange which then forward_s it to the .
it wishes to recommend approval. If t}]e app}lcant has no egtn
previously registered as a salesman, he is rquur_ed to pass a wrlt-
ten examination administered by the Commission. Regstratlonz
expire on December 31st of each year, renewable by payment o
the same fee.1®®

arlier stated, a different set of requi.remen'ts apply in the
case A:)? ?‘investment houses,” -a term‘v.vhich is .deflned broadly_to
cover all entities engaging in underwriting and investment bank:ing
activities.’88 The Presidential Decree corrects the situation un ell;
the law then prevailing where investmen_t banks were not subgec
to direct regulation. They were not_sub'Jec‘g to ’t’)anklng laws 51}111ce
they were technically not “banking institutions. Insofar as tA ezf
were “dpa]ers” under the broad defn_ntlon of the Secprltles Act,
they registered as such and were subjgecfc .to the aeportlr,l:g requlre;:
ments thereunder. Although the definition of “dealer has no
been amended, the Investment Houses Law ha_s_the effec'g ?f ln.mt-
ing that definition to non-underwriting activities 9r_1d giving 1tha
meaning which approaches the counter_part definition under the
US. Securities Act. In any case, it is clear that the require-
ments of the new law and SEC regulations pursug.n_t to the law
are in oddition to those under the Philippine Securities Act.

Basically, the law requires that investment hquses be reglst_ered
as such with the SEC ‘which has the authority to grant it a
license to operate. Investment houses must be org‘anlzed as s’coc_:%\
corporations and have minimum initial paid-up capital of P20 mil-
lion.1®2 A majority of the voting stock must be owned by Flllp}n.o
citizens and a majority of members of the board must be citi-
zens, 183 . .

In addition to documents required for ordinary reglstratlon
as a stock corporation, the SEC requires that the fol_lowmg do_lc_:u~
ments be filed: a statement under oath by fche organizers and the
proposed managerial staff of their' educatlon_a_l background ax;g
work experience, as well as informat}on on positions currently h;zd
in banking and other financial institutions; a one-year projec e
statement of assets and liabilities; a tentative program of opgra-
tion for one year. On the basis of these documents, the \JEC
Commissioner, in consultation with the Central Bank, determines

150 P.S.A., Sec. 14; Procedures II, supra note 97, at 60-61.

151 INVESTMENT HOUSES LAW, Secs. 2 and 3, supra note 161; Basic -

1 to Implement the Provisions of ,},’Tesiden.tial Deeree
11\271;1&;2; ngtﬁiﬁg 1122‘21073 as ‘PThe Investment Houses Law”, effective Ju]‘y 1?8
1973, Secs. 2(a) and (b), 7 S.E.C. BULLETIN 24 (1973) [Hereinafter “SE
' t Houses”].
Rule‘SSZO?NI\?FYES'f‘IIT\&%]NT 0HOUS]ES LAW, Secs. 4 and 8, supra note 1gl,zgt 18,
21: SFC Rules on Investment Houses, Szc. 3(A), supra note 181, at1 5-26. In
" 153 INVESTMENT HOUSES LAW, Sec. 5, id. at 19; SEC Rules on In-
s . 8(A), at 25-26. ]
veStn”);nItN}.\I’%lSs%sM%ﬁT (H(;USES LAW, Sec. 4, id. at 18-19; SEC Rules on
Investment Houses, Sec. 3(B), id. at 26.
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whether registration of the investment house will promote public
interest and economic growth and whether there is reasonable

assurance that the enterprise will be run “with financial pru-
dence.”’185

The required consultation with the Central Bank brings to
light the decree’s attempt o coordinate regulation under. securities
and banking laws. An investment house is specifically prohibited
from engaging in banking operations.i8¢ However, it may engage
in “quasi-banking functions” as defined in the General Banking
Act with the approval of the Monetary Board, the governing body
of the Central Bank. Moreover, the investment house is deemed
to be “non-bank financial intermediary” and is subject to further
Central Bank regulation.s® :

Once registered as an investment house, a company has bread
powers to act as underwriter, whether on a straight, firm-commit-
ment or best-efforts basis, and may participate in a selling group,
or otherwise perform functions of a broker or dealer. Further, it
may act as financial consultant or investment adviser. It may
engage in any other business venture directly or indirectly related
to dealing in securities and other commercial papers.:8s

Certain limitations are directed at preserving the financial
soundness of investment houses and preventing conflicts of interest
among its officers and directors: Hence, underwriting commit-
ments for its own account may not exceed an aggregate amount
equal to 20 times its unimpaired capital and surplus.’8® Tt should
not allow this unimpaired capital and surplus to fall below P20
million, the minimum capitalization.’® Further, the SEC may re-
quire maintenance of a reasonable contingency reserve.!® While
the house is managing funds, all personnel directly involved in such
management may not transact in shares bought and sold for the
managed account. Advances to officers, directors and 10% share-
holders are allowed only if sufficiently collateralized.!®2

The SEC requires the filing of an annual report, a semi-
annual financial statement and quarterly progress reports.!®® Re-
ports on resignations, dismissals or suspensions of officers, directors
and managerial staff, and on the filling of vacancies created there-
by, must be filed within 15 days after occurrence of the event.1%*
The SEC has discretionary power to conduct investigations at any
time to determine whether violations of requirements have talgn
place.’®>  Violations are dealt with by suspension or revocation” 6f
the license to operate as an investment house and by fines in

185 SEC Rules on Investment Houses, Sec. 3(C), id. at 26-27.

186 INVESTMENT HOUSES LAW, Sec. 6, id. at 19.
1837 INVESTMENT HOUSES LAW, Sec. 12, id. at 21-22.
188 INVESTMENT HOUSES LAW, Sec. 7, id. at 19-20.
189 SEC Rules on Investment Houses, Sec. 8(1), supra note 181, at 28.
190 SEC Rules on Investment Houses, Sec. 8(2), id. at 28,
19t SEC Rules on Investment Houses, Sec. 7, id. at 28.
192 SEC Rules on Investment Houses, Sec. 8(4), 7d. at 29. .
193 SEC Rules on Investment Houses, Sec. 9(A)-(C), id. at 29.
* 194 SEC Rules on Investment Houses, 3ec. 9(D), 4d. at 29.
195 SEC Rules on Investment Houses, Sec. 13, id. at 30.
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[ ay i -and-desist
roper ‘cases. The Monetary Board may issue a cease-and-desl
grdgr in case of violations of Central Bank rules apd nop-corlrg,)llance

therewith subjects the investment house to possible fines.

Protection of Investors

A few preliminary comments are appropriate before dls_cgssgon
of the antifraud provisions of both the Japanese and Philippine
securities law. It is evident from an examination of. the tyvo
systems that greater reliance is placed on admm{stratlve action
rather than on enforcement of private rights. Inspite of an array
of provisions which affirm the right of the investor to pro_tect his
rights, there are no significant cases in the: t\_avo jurisdictions a}ll)-
plying those provisions. As will be noted, in some cases, .t e
reason for the lack of private suits may be limitations built into
the laws themselves. The reluctance of the J.apanese people to
resort fo litigation has been noted by several writers.!”” The same
reluctange is apparent in the Philippines although sociological
reasons ‘are probably less important (if the cloggeq dockets of
the courts are any indication) than the lack of public awareness
of the availability of legal remedies and the genqra] ten_dency to
run immeédiately to the Philippine SEC for co_rrectlve action. The
threat of an SEC investigation is usually weighty er;ough to put
a halt to whatever fraudulent practices have come to light. Actual
recovery of losses is another matter. It is po§s1ble, alt}_mugh there
are no statistical data to support this conclusion, that investors in
the Philippines, as is apparently the case in Japan, prefer to regard
stock market misfortunes as gambling losses.’®® Also, th(_are may
be substance to ‘Gccasional-reports of private settlements in cases
of disputes between broker-dealers and their customers. With
growing popular participation in the Japanege and Phlll'pplne stock
markets, however, private enforcement of rights may increase.

A. Japan )

1. Civil Liabilities "

Japan has a general antifraud provision <which ig modeled
after Section 17 of the Federal Securities Act and Section 10(b)
of the Federal Securities Exchange Act. According to Prof. Tat-

suta, however, it is rarely used because of _its “abstract 'word-
ing.'® There is also a general provision which holds an issuer,

196 SEC Rules on Investment Hcuses, Sec 15, id. at 30-31. )

197 See Kawashima, Dispute Resolution in Cont.e]mporary I{apa'ln, S}nstI;AWaLI:Ii
JAPAN 41 (A. von Mehren ed. 1983} ; Stevens, Japanese Legal oysiems
Trcﬁiitions in( CURRENT LEGAL ASPECTS OF DOING BUSINESS IN THE
FAR EAST 18-14 (R. Allison ed, 1972); Tatsuta at 5.

198 Tatsuta at 5. )
199 Tatsuta at 76, note 37; J.S.E.T., art. 58. Unlii{fe Secticc.m 10(b) of the
ities Exchange Act, the Japanese provision is self-operative: . .
Secu‘l:lIEIl:spersgn sl?all commit an act coming un-der any of the .follow_mg 1tems£
1. To employ any fraudulent device, schem'e_or artifice with respec

to buying, selling or other transactions of securlt_xes H
° 2%’ ’Igc; obtain money or other property by using documents or by-any
representation which contains an untrue statement of a material fact or
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secondary distributor, underwriter or securities company liable in
damages to a purchaser for violation of registration and prospectus
delivery requirements.200

An issuer may be held liable in damages to a purchaser of
securities in a public offering or secondary distribution in case of
false statements or material omissions in a registration state-
ment or prospectus. The purchaser has no right of action if he
knew of the falsehood or omission at the time of his acquisition.2o
By virtue of the 1971 amendments to the Securities Exchange
Law, the innocent purchaser may also recover from: ’

1) officers of the issuer in office at the time of the filing of the
registration statement, or promoters of the proposed corporation;

2) the owner of the security distributed, that is, the secondary dis-
tributor;

8) the certified public accountant or accounting firm which certified
the financial statements;

4) the securities company which entered into an underwriting con-
tract with either the issuer or secondary distributor.z02

The defenses available to persons in the first two categories
above are that they did not know, and could not with reasonable
diligence have known, of the falsity or omission. The aceountant
may allege that execution of the certification in question was
neither deliberate nor negligent. The underwriter may plead in
his defense that he was unaware and could not with due care have
known of the falsehood or omission in statements other than cer-
tain financial statements.208

The damage claim may be brought within one year from dis-
covery of the defect in the registration statement or prospectus,
or from the time discovery could have been made with the exercise
of reasonable diligence. In any case, the claim must be asserted
within five years from filing of the registration statement or
delivery of the prospectus to the purchaser.20t :

Purchasers in transactions™ other than a public offering or
secondary distribution may recover only from persons in the first
and third categories above in case of falsehoods or omissions in &
registration statement.?® The same persons are liable in case of

any omission to state a material fact necessary to make the statements
therein not misleading;

3. To make use of false quotations for the purpose of inducing pug-
chase or sale or other transactions.” s

Translation from GUIDE TO ECONOMIC LAWS OF JAPAN ‘743- (Ministry
of Finance 1950).

200 J.S.E.L., Art. 16.
201 J.S.E.L., Art. 18; Tatsuta Addendum at 5; THE 1971 AMENDMENT

TO THE SECURITIES AND EXCHANGE LAW (Law No. 4 of 1971) 7

(Japan Securities Research Institute 1971) [Hereinafter “The 1971 Amend-
ment”].

202 J.S.E.L., Art. 21(2); Tatsuta Addendum at 5; The 1971 Amendment,

supra note 201, at 9.

203 J.8.E.L., Art. 21(2); Tatsuta Addendum at 5; The 1971 Amendment,

supra note 201, at 9.

204 J.S.E.L,, Art. 20; The 1971 Amendment, supra note 201, at 10.
2205 J.S.E.L., Art. 22(1); The 1971 Amendment, supra note 201, at 10;

Tatsuta Addendum at 5.
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false statements or material omissions in a periodic report.2® The.
issuer is not liable in these latter cases. :

The measure of damages is the difference between the amount
paid by the claimant and either of: (1) the market price of ‘.che
security at the time the claim is made or, absent a market price,
the estimated sale price at the time the claim is made; or (2) the
price at which the security was sold.*" :

"' Damage claims may be brought against persons who engage in
the following activities: (1) wash sales; (2) matched orders;
(3) to entrust or be entrusted with the foregoing; (4) purchases
and sales to manipulate the market price of a security; (b) repre-
sentations that the security’s market price will be changed by mani-
pulation; (6) wiliful misrepresentation.?®® These provisions, ac-
cording to Prof. Tatsuta, have not been utilized for two decades
because: of the difficulty of establishing the intent of the persons
accused.f’i‘09 The law requires that, as to the first three acts, t}_lat
there must be proof of creating a misleading appearance of active
trading in the security. As to the last three acts, it must be
shown that the object was to induce purchases and sales of the
security by others.2?

Stabilization transactions to support prices of a security being
sold are permitted, but only under rather stringent conditions
relating to. the time within which these transactions may be en-
gaged in and the perscns who may enter into them.?*

As in the United-States, the law requires that profits from
insiders’ trading be disgorged. A shareholder may bring a deriva-
tive suit.to recover the gains derived by directors or 10% share-
holders who earned capital gains or avoided suffering loss by sell-
ing and buying or buying and selling within a six-month period.?'?
For some reason, the duty of insiders, i.e. directors and 10%. share-
hoiders, to notify the Ministry of their holdings and changes there-
ir. was removed by a 1953 amendment to the law.223  Detection of
the violutions was therefore diffichlt, if not practically impossible.
In the 1971 amendments, the reporting requirement was reinsti-
tuted, except that it is the issuer who must file a- current report
of changes in 10% shareholders.?*

The derivative suit itself is a vehicle which apparently hag not
been used extensively in Japan because of, among other things,

206 J.8.E.L,, Art. 24-4; The 1971 Amendment, supra note 201, at 12;
Tatsuta Addendum at 5. : .
. 207 J.8.E.L, Art, 19; The 1971 Amendment, supra note 201, at 7-8.
208 J.S.E.L., Art. 125; Tatsuta at 87.
209 Tatsuta at 87.
210 J.S.E.L., Art. 125; Tatsuta at 87.

211 J.8.E.L., Art, 125(8); Tatsuta Addendum at 6-7; Securities Market in

Japan, supra note 14, at 92.94.

212 S.BE.L, Art. 189; Matsumoto, Management Responsibility to Minoritz/'

Shareholders in Japan: Derivative Suit in East-West Melting Po?, 18 N.Y.L.F.
370.371 (1972). - v ,
213 Tatsuta at 111, note 5.
214'Supra, text at note 111
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difficulties in civil procedure.® There is no pretrial system of
dlscoyery or interrogatories equivalent to the U.S. system. It has’
begn remarked that Japanese law does not encourage derivative-
suits through compensation to shareholders and their attorneys,2:¢

2. Administrative Action

The Finance Minister's power to issue stop orders and amend-
n_lents in the case of misstatements and omissions in the registra-
tion statement and periodic reports has already been noted.22” The
a_uthority to extend pre-effective waiting periods of other registra-
tion statements filed within a one-year period in case of misstate-

ments in a previous registration statement or in a periodic report
has been discussed.?® ‘

) In ad'ditiop, the Ministry has the power to impose administra-
tive sanctions in case of the following acts by securities companies,
their officers and employees:

1) soliciting orders by giving an affirmative judgment that the
price of the security will rise or fall;

2) soliciting orders with a promise that the company will com-
pensate a customer for his losses;

3) :t'aEe and misleading representations in connection with a trans-
action;

4) solicitations with promises to offer certain benefits;

5) manipulating prices by a series of transactions;

6) settliﬁg,'ghe company’s own balance derived from its counter-
sale against the customer’s margin transaction by another
counter-sale;

7) an officer or employee taking advantage of special informa-
tion .optained through his position for selling or purchasing
securities or solely for the purpose of lucrative speculation.z!?

The above grounds are similar to the bases for civil liability

notgzd a_bov1e. The advar}tage of going the route of administrative
actien is that proof of intent or purpose is not required and the

Minister is thereby given more discretion to order sanctions against
the offenders.22® .

As part of the Minister's supervisory power over securities

compa’nigs_, he is given the authority to mediate any dispute over
a securities transaction.>! The Minister may propose an agree-
ment. If one or both refuse to accept the proposal, the negotia-
tions may be made public except for business secrets.22 A securi-
ties company which fails to fulfill his obligations under the agree-
ment may be suspended for as long as six months.223 :

.

Securities companies which are members of a securtties ex-

change are subj.ec.t to disciplinary action under rules of the ex-
change. .The Minister exercises direct power in the sense that

215 Matsumoto, supra note 212, at 395.

216 Id, at 393.

217 Supra, text at notes 84, 87-92, 121-123.

218 Supra, text at notes S8 and 128.

219 J 8. E.L,, art. 50; Tatsuta at 76.

220 Tatsuta at 87-88. : ' o
1 J8.E.L., Arts. 1657-164. :
© 222 J S.E.L., Aris. 160, 162, 164.

223 J.S.E.L., Art. 163.
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he may revoke or suspend the license of an exchange which failg
to discipline is members. In addition, revocation of thg license
of the securities company by the Minister would necessax_'lly mean
disqualification as an exchange member since possession of a
license is a pre-requisite to membership.22

3. Criminal Liability

The law prescribes fines and imprisonment for various viola-
tions including: false statements in regi_stratlon_ _statemgnts,
prospectuses and securities reports; engaging in securities business
without a license; false statements in tender offer documents,
The fines may be as high as- ¥300,000 and the imprisonment as
lorig as three years.?® :

\

B. Philippines

1. Civil Liabilities

Thete are two principal actions by investors under the ?hihp-
pine Securities Act: (1) an action by a purchaser arza;nst a
seller for a sale made in violation of the Act or w}_lerem the
purchaser: relied upon a false and misleading statement with resneft
to material facts contained in a document filed with the SEC;?®
and (2) an action by an investor against a person w}_lo ha§ engaged
in certain manipulative acts or made false and misleading state-
ments.2%”

In the first type of action, the sale is voidable at the purchager’s
option and he may sue the seller and the latter’s directors, officers
and agents if they participated in the transaction. The purchaser
may recover the price paid, with interest, togethgr with court costs
and attorneys’ fees. The limitations of this action are as follows:

1) The purchaser must tender the securities in question;

2) The action must be brought within two years from the date
of the sale regardless of when ‘the purchaser became aware of
the violation or misstatement; o .

3) The purchaser may not bring fhe action if he' has refused a
written offer by the seller to take back the securities and refund
the full purchase price with interest.228

In the second type of suit, the offensive acts are the same
manipulations earlier noted in the Japanese law,- Le. wash sa].es,
matched orders, market rigging, etc.??® In addition, the action
may be brought against any broker, dealer, seller or buyer who
knowingly makes a false and misleading statempnt as to any
material fact to induce the transaction.22® Stabilizing transactions

224 J S.E.L,, Art. 90; Tatsuta at 83-84.

225 See J.S.E.L., Arts. 197-210; The 1971 Amendment, supra note 201, at

24-29.

226 P,S.A., Sec. 30(a).

227 P.S.A., Sec. %(())Ee))

228 P,S.A., Sec. a). . . i

229 IP;.E.A., gec. 20(a). Subsections (b) and (c), which refer-to wolatxops
with respect to puts, calls, straddles and options are not self-oq‘eratrve. . While
the second type of action authorizes suits for violations of SEC rules in con-
nection with these transactions, no such rules have been promulgated to date.

230 P.S.A., Sec. 20(a) (4).
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are not made per se unlawful under this provision. Under a later
provision in the Securities Act, “artificial measures of price con-
trol” must have prior approval of the SEC which will grant ap-

proval only if investors are benefited by the stabilizing transac-
tions,23!

Suit may be brought by any purchaser or seller of 2 security
at a price which was affected by the prescribed acts. The claimant
may recover actual damages, costs and attorneys’ fees. The action
must be brought within one year from discoVvery of the violation
and, in any case, within three years thereof.2s

The two suits may be distinguished from one another. Al-
though both cover instances of misrepresentations by a seller, only
the second covers those by a buyer. The first type covers a broader
range of violations than the second which is limited to manipulative
acts specifically enumerated. However, the second seems more
favorabie to the investor in that: it provides a cause of action
for the defrauded seller as well as a defrauded buyer; it does not
require tender of the security involved: the offender may not
defeat the suit by offering to take back the security; and the
statute of limitations is more liberal. The difficulty with the
second type of suit, as with the Japanese provision, is that it re-
quires proof of intent to induce purchases and sales of a security or
to create a false picture of the market for the security.

Philippiné law also requires disgorgement of profits from
insider trading by an issuer’s officers, directors and 10% share-
holders.?ss It differs from the American provision in that it seems
to require proof of “unfair use of information.” Unlike Japanese
law, reporting of 10% holdings and changes therein has always
been required under the Securities Act. The Act does not specl-
fically authorize a shareholder’s derivative suit, as the Japanese
provision does, but the cause of action is clearly made to belong to
the corporation. The derivative suit has been expressly recognized
as a matter of case law.2* Ag in Japan, there have been relatively
few derivative suits in the Philippines.25 There are no special
procedural rules governing the litigation and the complaining stock-
holder is therefore not assured of the corporation’s assistance in

financing the suit or of being reimbursed for attorneys’ fees not
covered by the court’s grant.

As in the U.S. law, controlling persons are liable jointly and
severally with controlled persons that are held liable _under .the
Act.2¢  Further, contracts made in violation of the Act-are void
as regards the rights of any person who made or engaged in the

231 P.S.A., Secs. 20(a) (6), 21-A.

232 P.S.A., Sec. 20(e).

2313 P.S.A., Sec. 26.

234 Pascual v. Del Saz Orozco 19 Phil. 82 (1911); 3 A. AGBAYANI, COM-

MENTARIES AND JURISPRUDENCE ON THE COMMERCIAL LAWS OF
THE PHILIPPINES 478 (1970).

235 Cagampang, The Fiduciary Duties of Corporcte Directors Under Philip-
pine Law, 46 Phil. L.J. 578 (1971).

236 P.S.A., Sec. 29.
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performance of the contract, as well as any non-party tg the gon’cog_a.ct
who acquired rights under it with knowledge of the illegality.®7.

2. Administrative Action

The SEC’s power to suspend or revoke registrations or licenses
of securities and registrations of broker-dealers has already been
noted at various parts in this paper. Violations of law and SEC
rules are punishable by fines.

The Commission does not have the authority to mediate dis-
putes which the Japanese Minister has. However, procedur?l rules
governing hearings and investigations before the SEC give the
Commission the discretion to direct the parties to appear before
it for a preliminary conference to consider the po_ss1b11_1ty of an
amicable settlement. The Commission’s authority in this connec-
tion is'not as broad as the Finance Minister’s.2 Moreov.er, _the
Commission has full discretionary power to condgct investigations
of actual or potential violations of the Securities Act or rules
thereunder.?®® It may also bring an action in a proper court for
issuance qof a permanent or temporary injunction against prohibited
acts or practices. Upon application of the Comm1§swn, the court
may also ‘issue a mandatory injunction commanding any person
to comply with the Act or an SEC order.??

The Commissioner may ask the court to hold a person who
has disobeyed an SEC subpoena in contempt.?! The S_EC also has
summary power to hold a person in contempt .if he s0 misbehaves as
to interrupt a hearing or investigation or if, being present at a
hearing, he refuses-to be sworn as a witness or respond to a ques-
tion when lawfully required to do so.%#?

Exchanges must adopt rules for disciplining members as a
eondition to their registration by the SEC. Unlike the Japanese
Minister, the Commission has the direct power to suspend for not
more than 12 months or expel from the exchange a member who
has violated the Act.2#®

3. Criminal Liability

Any willful violation of the Act may subject a person to a
fine not. exceeding £20,000 and/or imprisonment of not more than
two years.2it

RS

237 P.S.A., Sec. 38. L .
N 4 . . - he
238 Rules of Procedure Governing Hearings and Investigations in t
Securities and Exchange Commission Rule 7, in SEC RUL'ES .AND_ RE.GULA_-
TIONS 69 (1973). Note that the prel'minary conference is discretionary ugon
the Commission. In civil snits, the Rules of Court presqrxbe.rpandatOJZg/ pre-
trial proceedines., RULES OF COURT. Rule 20, For an unofficizl compilation,
see THE REVISED RULES OF COURT IN THE PHILIPPINES (3d ed.
1972). S ;-
239 P.S.A., Sec. 31(a). .
240 P.S.A., See, 31 (g)) and (e). v .
241 P.S.A., Sec. 31(b). - o :
242 Republic Act No, 1148, Sec. 1(a). 3 Philippine Permanent an§ qgneral
Statutes 620. LS -
243 P.S.A., Secs. 17(b), 28(a) (2).
244 P.S A., Sec. 40.
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Summary and Conclusion

Thi‘s. ar:ticle has noted several differences between Tavanese
and Philippine _securities law. Some major voints of differences
may be emphasized:

1) The focus of the Japanese Securities Tixchange Law is on
public offerings and secondary distributions, while that of the
Philippine Securities Act is on repeated and successive (“non~
isolated,” as we called it) sales. : :

2) As a consequence of this difference in focus, the “private
offering” exemption has different meanings in the two countries.

3) The definition of a security is considerably broader in the
Philippines and covers a wider range of instruments than in Japan.

4) Philippine law establishes a distinction between speculative
and non-speculative securities, the former requiring licensing and
not mere registration. Japanese law makes no such distinction.

5) Japanese law seems to exempt transactions by persons other
than issuers, secondary distributors, underwriters and securities
companies. There is no comparable exemption in the Philippines.

G) Japanege law imposes prospectus deliverv requirements in
case of & public offering or secondary distribution. This require-
ment is absent in the Philippines.

7) Japangse law permits offers to be made right after filing
of a registration statement and before its effective date. No offers

may be made in the Philippines until the registration statement is
effective.

8) Philippine law does not provide a procedure for amend-
ment of a registration statement before its effectiveness. The
Japanese Minister is authorized to order amendment of defective
registration statements before the effective date.

9) The kinds of periodic reports required to be filed by issuers,
and the contents of those reports, are different in the two systems.

10} Japan has a licensing system for persons engaged in the
securities business and the Minister has extensive supervisory power
over securities companies. The Philippines has a “two-tier” sys-
tem — a registration system for brokers and dealers, and a licensing
system for “investment houses.” But even in the licénsing sys-
tem, the Philippine SEC does not have as broad a power as the
Japanese Minister.

11) Japanese law allows the Finance Minister to mediate dis-
putes involving securities companies. The Philippine SEC has less
extensive authority under its procedural rules to explore the possi-
bil:ity of an amicable settlement by means of a preliminary con-
ference between the parties.

It is obvious that the two systems are now quite different
from their American model. At the very least, this should serve
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