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Of course, even after entering the market place, a government may 11eed to act as a 
government and not as a trader. But why should it have immrmity .Fom SHit on the 
trading transaction? Let it pay if its actions have caused damage - all said and 
done, there is no specific performance in international law, and the go,;crmllent will 
still be perfectly free to take whatever action it feels it needs to for the Jn<bhc good< 
But it cann<n e2fpect an innocent private party to bear the costs of that liberty< 

In the distribution of bentifits and burdens in the international legal system, there is 
no reason why private traders should pay for the freedom of states to pursue their 
political and foreign-policy objectives. 

- Rusalvn Higgins1 

I. INTRODUCTION 

In the realm of public international !aw, the sovereignty of states has given 
rise to the general rule that international laws are binding only upon the 
consent of states? Sovereignty means each individualized state is the highest 
law-giving authority within its own territorial jurisdiction and, thus, is 
possessed with certain sweeping powers and rights. One such power is the 

I. Rosalyn Higgins, Exceptions to Jurisdictional Competence: lm11n111ities from Suit and 
Ei!/Orcement, in PROBlEMS AND PROCESS -INTERNATIONAL LAW AND HOW 
WE USE IT 81 (t994). 

2. See, the case of the S.S. Lotus (Fr. v. Turk.), 1927 P.C.IJ. (ser. A) No. 10, at 18 

(Sep. 7) (the Permanent Court oflntemational Justice ("PC!]") ruled that "[t]he 
rules of law binding upon states ... emanate from own free will as 
expressed in conventions or by usages generally accepted as expressing principles 
uf law."); see also, The Asylum Case (Colom. v. Peru), 1950 I. C.]. 266, at 277, 
293-94, 316 (Nov. 20) (it was considered that the ICJ came close to reaffim1ing 
what was known as the consensual theory by the existence of 
regional customs apply;ng such a theory among groups of states in Latin 
America.). 
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Indeed, proof of suability of the state is a necessary precondition to the 
adjudication of its liability. For, if at the outset, a state is able to effectively 
foreclose the assumption of jurisdiction by a court over the subject-matter 
involved, then any determination on the merits as to its liability will likewise 
be barred effectively. Conversely, even if suability is possible, but a finding nf-
liability on the part of the state impossible, embarking on an attempt to 
defeat sovereign immunity will prove to be futile, to say the least, and the 
remedy of specific performance becomes more apparent than real for the 
private contracting party, 

At\present, different legal wles and principles govern issues of state 
suabilit-y, and liability and, unfortunately, fail to provide any solution to this 
current d,eadlock faced by private claimants. Perhaps a fair conclusion that 
may be from this noticeable conflict between state suability and 
sovereign \immunity vis-a-vis state responsibility and execution through 
specific performance is that it may be rooted in the prevailing dash between 
municipal and international legal rules and principles. 

This is not to say though that specific performance can never be an 
available remedy for private claimants in such cases involving the breach of 
contract by a state. Whether the international community must await a 
further evolution through state practice of the rules governing state liability 
and execution for breach of contract, or an assignment of entirely different 
rules altogether, the widespread recognition of specific performance as a 
remedy in the face of an arbitrary and tortuous contractual breach cannot be 
denied. Considering then its acceptance as a torm of relief in most civilized 
municipal legal systems, one may consider that specific performance may 
well be deemed the remedy more than the cure to this dileElma - a remedv 
which can certainly give new life to the living law of contractudl 
relationships. 2 58 ·t 

258. Schwebel, Brmch <!f Ccmtrrw, mpra note 231, ar 424. 
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We must treverforget tlwt the record on which we judge these today 
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