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A CHILD'S VOICE AND CHOICE 

IN CusTODY DISPUTES: 

A SEARCH FOR A STANDARD 

LIDA P. ABAD SANTOS 

Although children are autonomous individuals with distinct and in­
·~ependent interests, they have generally been denied those rights requiring 
Judgement. Hence, among other things, they cannot vote, contract or hold 
e{ective office. These rights of choice have been denied children because 
they are presumed to lack the capacity to either know the law or make 
enlightened and mature decisions. Due to this ostensible incapacity, courts 
tend to overlook the distinct and independent interests that children have 
in decisions affecting their future. 

After there has been a natural or artificial disruption in the structure 
of the• nuclear family, through a separation or the death of a parent, the 
psychological impact upon any child may be profound. In an ensuing 
custody dispute, the childr~n, it may be said, become the injured and unwilling 
participants in the division of the family structure. 

A court cannot overlook the child's "rights" when confronted by ques­
tions directly affecting the latter's familial relations. Otherwise, the great 
losers may be the children and ultimately, the society with which they 
interact. 

INTRODUCTION 

Statutes relating to (hild custody disputes are couched in such 
general terms that amount to little more than policy statements. A 
perusal of the pertinent prcwisions of the Civil Code of the Philippines 
and of the Child and Youth Welfare Code regarding custody awards, 
culminating in the present Family Code, show that the statutes are 
mere restatements of the basic principle recognized in most, if not· all 
jurisdictions, that the material and moral welfare of the child is the 
Faramount consideration. In cases, however, where the child is of 
tender years, the mother is presumptively regarded as the more suitable.· 
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custodian. Therefore, other things being equal, courts tend to award 
custody to her also for the sake of the child's welfare.1 Still, in other 
cases, where a child has reached a certain age, with s~ficient discern­
ment to make a choice, his or her preference of life ith one parent 
or even with a third party is also given considerati .2 

The basic principle which governs the determination as to which 
party will obtain custody of the child is so sweeping that the courts 
have a broad discretion to consider many factors in arriving at a judgement 
securing the best interests of the child. On numerous occasions, when 
the contest is between parents on one side and a third party, such as 
the child's grandparents, on the other, the courts have properly consid­
ered the natural right of the parents to the custody of their children as 
superior to all other factors. This is in consonance with the protection 
afforded by our Constitution to the integrity of the family unit which 
is recognized as the foundation of the nation.3 In declaring that the 
solidarity of the Filipino family shall be strengthened by the state,4 the 
Constitution evidently favors the maintenance of natural family relations 
and parental affection over the child. It may well be said that the thicker 
the blood, the stronger the bonds, and consequently, the deeper the filial 
love and commitment. 

Article II, Section 12 of the present Constitution reiterates the 
mandate imposed on parents by the 1935 and 1973 Constitutions which 
states: 

The State recognizes the sanctity of family life and shall prqtect 
and strengthen the family as a basic autonomous social 
institution .... The natural aP.d primary right and duty of parents 
.in the rearing of the youth for civic efficiency and the development 
of moral character shall receive the support of the government. 

Among the rights that the father and the mother have over their.,. 
children is the right to have them in their company.5 

1 Civil Code of the Philippines, R.A. No. 386, art. 363 (1950) [hereinafter The Civil Code]. 
2 The Family Code of the Philippines, E.O. No. 209, art. 213 (1988) [hereinafter The Family 

Code]. 

' PHILIPPINE CONST. art. XV, ~ec. 1. 

I Id. 

The Family Code, art. 220. 








































